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filid)atlma0  (iTerm,  (^ilarg  ^txm,  ^liatQ  uacaQoi^'qnd  (Saster  (lerm, 

IN  THE  '  '      J*  ^ . 

EIGHTH  YEAR  QP'THE  REIGN  OP  VICTORIA. 


BOROUGH   OF   TEWKESBURY. 

WHITHORN,  Appellant ;  THOMAS,  Respondent.     Mo.  18. 

A^  a  freeman  of  the  borough  of  T.,  resided  with  his  wife  and  family,  and  carried  on  his  busi- 
niisi  of  wine-merchant  at  G.,  more  than  seven  miles  from  T.  He  paid  9d.  a  week  for  the 
use  of  a  bedroom  and  a  dark  closet  in  the  house  of  a  friend  at  T.,  A.  keeping  the  key  of  the 
dotMt,  in  which  he  deposited  wine-samples.  He  slept  in  the  bedroom  tweWe  times  in  the 
six  months  next  before  the  31st  of  July. 

Held,  that  A.  did  not  reside  in  T.  for  six  months  before  the  3Ist  of  July,  within  the  meaning 
of  the  2  W.  4,  c  45,  s.  27. 

Sembie^  that  a  statement  in  the  case — that  A.  had  slept  in  T.  "  about  twelve  times,"  was  uncer- 
tain and  insufficient :  but  tlie  revising  barrister  being  present  in  court,  the  court  permitted 
the  case  to  be  altered  by  him  instanter. 

Decisions  of  election  committees  of  the  House  of  Commons  are  not  receivable  as  authorities, 
upon  the  argument  of  registration  appeal  cases. 

Case.     The  claimant  was  a  freeman  of  the  borough  of  Tewkesbury, 
and  entitled  to  have  his  name  inserted  in  the  list  of  freemen  for  that 
borough,  if  he  resided  *within  the  borough,  or  within  seven  miles     r^^ 
thereof,  within  the  2  W.  4,  <r.  45 ;  and  whether  he  did  so  reside, 
IS  the  question  for  the  opinion  of  the  court. 

The  claimant  is  a  wine-merchant,  residing,  and  carrying  on  his  business, 
*t  Gloucester,  (which  is  more  than  seven  miles  from  the  borough  of  Tewkes- 
bury,) where  he  has  for  many  years  occupied  a  house,  in  which  he  carries 
on  his  business,  and  also  bonding  vaults  for  the  bulk  of  his  stock.  He  is 
ft  married  man,  and  keeps  one  domestic  servant  at  his  establishment  at 
Gloucester.  With  the  object  of  qualifying  himself  to  vote  for  the  borough 
of  Tewkesbury,  the  claimant  has,  since  the  year  1844,  paid  to  Mr.  Sproule, 
a  friend  of  his,  and  also  agent  for  one  of  the  sitting  members  for  the  said 


2  Whithorn,  App.  Thomas,  Resp.  M.  T.  1844. 

borough,  the  sum  of  9d,  a  week  for  the  use  of  a  furnished  bedroom  in  Mr. 
Sproule's  house,  situate  within  the  said  borough^'^nd  also  of  a  closet 
about  six  feet  by  three,  without  a  window,  of  which*,  ploset  the  claimant 
keeps  the  key,  and  in  which,  between  January,  .aritl  July,  1844,  he  kept 
some  wine-samples.  During  the  same  peri6ji\he'  slept  in  the  bedroom 
[about]  twelve  times,  and  during  the  year,€ncK|i§July,  1844,  [about]  fifteen 
to  twenty  times,  on  the  occasion  of  his  coming  to  Tewkesbury  on  business; 
but  he  has  never  taken  his  meals  at-'JOf.*  Sproule's  except  on  some  occa- 
sions when  invited  to  dine  as  a  fweftd':  Mr.  Sproule  never  let  lodgings  to 
any  other  person ;  and  he  mad^  the  above  arrangement  with  the  claimant 
for  the  purpose  of  assisting' bii^j- to  qualify  as  a  voter  for  the  borough.  I 
decided  that  the  claiman/''t[5d*not  resided  within  the  borough  of  Tewkes- 
bury, within  the  meajimg'of  the  2  W.  4,  c.  45,  so  as  to  entitle  him  to  be 
placed  upon  the  Lst  ^f'^oters  for  that  borough.  If  the  court  are  of  a  con- 
trary opinion,,, {^eV*the  name  of  Whithorn,  and  that  of  James  Gorle, — 
^ijo-i  whose  app*eal  depends  upon  a  similar  decision,  and  ought  to  be 
•consolidated  with  the  present,— ^-will  be  placed  upon  the  register. 
^  '-       ,    j*^   ■v(Sign^)  :.   V   *H.  S.  K.,  revising  barrister 

TiNDAL,  C.  J.,  when  the  case  was  called  on  for  argument,  intimated 
that  the  question,  which  appeared  to  be  whether  the  residence  of  the 
claimant  was  bond  fide  or  merely  colourable,  was  rather  one  of  fact  than 
of  law, 

Erle,  J.,  observed  that  the  case  distinctly  found  that  the  claimant  did 
not  reside  within  the  borough  of  Tewkesbury. 

ByleSy  Serjt.,  for  the  appellant,  submitted  that  the  question  was  one  of 
law, — whether,  upon  the  facts  stated,  the  claimant  resided  in  the  borough. 

Maule,  J.,  pointed  out  that  the  case  was  uncertain,  in  stating  that  the 
claimant  slept  in  the  bedroom  ^^ about  twelve  times ;"  and  observed  that  it 
was  impossible  to  say  how  many  times  was  intended  by  that  statement. 

Bylesj  Serjt.,  proposed  that  the  statement  should  be  amended  by  striking 
out  the  word  «« about ;"  and  that  in  the  paragraph  which  stated  that  he 
slept  there  ^^ about  fifteen  to  twenty  times,"  the  word  "  between"  should 
be  inserted  in  lieu  of  "  about."  To  which  Cockbum^  for  the  respondent, 
assented. 

TiNDAL,  C.  J.     We  must  adhere  to  the  course  we  have  previously  adopt 
ed.  (a)    We  cannot  allow  alterations  to  be  made  in  a  case  by  consent, 
^--j         ^ByleSy  Serjt.,  then  suggested  that  as  the  revising  barrister  was 
in  court,  the  original  case  should  be  handed  to  him,  and  that  hf 
should  at  once  make  the  proposed  alterations.     This  was  accordinglj 
done. 

ByleSy  Serjt.  The  case  involves  three  points :  first,  whether  the  resl 
dence  of  the  claimant  is  colourable, — secondly,  the  nature, — and,  thirdly, 
the  degree, — of  such  residence. 

First,  it  is  no  objection  that  the  claimant  resided  in  the  borough  for  tht> 

(a)  See  Wtbb^  Appellant,  and  Tht  Overteen  of  Mton,  Respondents,  ante,  Vol  V.  p.  14. 


7  Manning  &  Granger.  4 

purpose  of  obtaining  a  vote ;  Rex  v.  Sargenty  5  T.  R.  466.  [Upon  the 
Earned  Serjeant  also  referring  to  Colonel  Chaytor^s  casSy  Harwich,  1  Peckw. 
389,  ITie  Mlbome  Port  casCy  Corb.  &  Dan.  227,  and  other  decisions  of 
committees  of  the  House  of  Commons  collected  in  Elliott  on  Registra- 
tion, pp.  198-204,  2d  ed.,  Tindal,  C.  J.,  said  that  so  far  as  the  reasoning 
in  these  cases  went,  it  might  be  proper  to  cite  them,  but  not  as  authorities.] 
All  that  is  required  is,  that  a  party  should  have  some  connection  with  th*' 
borough.  [TiNDAL,  C.  J.  The  mere  object  which  the  party  had  in  view 
in  residing  in  the  place,  will  hardly  be  insisted  upon  as  an  objection,  if  there 
was  a  residence  in /act — vide  post,  8.     Cockbum  assented.] 

Secondly,  as  to  the  nature  of  the  residence  in  this  case.  It  would  have 
been  a  sufficient  inhabitation  within  the  13  &  14  Car.  2,  c.  12,  s.  1,  and 
the  cases  decided  upon  that  statute.  The  result  of  the  authorities  is,  that  a 
party  is  said  to  reside  where  he  lies  or  sleeps,  [Maule,  J.  That  is,  where 
he  passes  the  night.]  In  setdement  cases  the  residence  of  an  apprentice  is, 
where  he  sleeps  the  last  of  the  last  forty  nights  of  the  apprenticeship ;  Rex 
V.  Castletouy  Burr.  Sett.  Ca.  569;  Rex  v.  Brighthelmstoney  5  T.  R.  188. 
[Maule,  J,  A  freeman  to  be  entitled  to  vote  is  required  *to  reside  p^- 
in  the  borough  for  six  calendar  months  next  before  the  31st  of  July.  '■ 
Can  you  say  that  sleeping  there  for  twelve  days  next  before  the  31st  of  July 
would  be  sufficient  ?]  It  is  submitted  it  would  be  if  he  had  the  right  to 
sleep  there  during  the  rest  of  the  six  months,  and  had  the  animus  revertendi. 
[Maule,  J.  There  is  nothing  in  this  case  to  show  an  animus  revertendi  on 
the  part  of  the  claimant.  He  might  have  had  no  occasion  to  go  again  to 
Tewkesbury.]  The  claimant  had  entered  into  a  contract  with  the  landlord, 
and  had  actually  hired  the  bedroom  and  closet,  and  he  kept  the  key  of  the 
latter.     There  was  no  necessity  for  an  actual  occupation  of  the  bedroom. 

Thirdly,  as  to  the  degree  of  the  residence.  It  may  be  said  on  the  other 
side,  that  if  the  claimant  had  slept  only  one  night  at  Tewkesbury,  it  clearly 
would  not  have  been  sufficient.  That  is  putting  an  extreme  case,  which 
may  be  met  by  supposing  the  case  of  his  having  slept  there  every  night  but 
one.  This  is  not  a  question  as  to  the  domidl  of  the  party.  [Tindal,  C.  J. 
It  may  or  may  not  be.  Erle,  J.  The  word  "  residence"  may  have  a  verj' 
different  meaning  in  different  statutes.]  The  learned  Serjeant  referred  ali^o 
to  2  Inst.  702. 

Cockburny  for  the  respondent.  The  real  question  is,  whether  the  claim^ 
ant,  bond  fidey  had  a  place  at  which  he  slept,  in  Tewkesbury.  One 
important  feature  in  this  case  is,  that  he  is  a  married  man,  living  in 
Gloucester,  where  his  wife  and  family  reside.     IM  vxory  ibi  domus. 

.  It  appears  that  the  claimant  took  the  room  for  the  purpose  of  regaining 
his  vote.  That  may  be  not  an  objection  per  se;  but  such  a  taking  should 
be  supported  by  strong  proof  of  a  bona  fide  residence.  It  is  important  also 
to  observe  that  the  room  was  taken  in  the  house  of  the  agent  for  one  of  the 
sitting  members.  It  was,  at  most,  but  <*  a  passage  residence ;"  •as  in  »^, 
Bex  V.  The  Duke  of  Ricnmondy  6  T.  R.  560,  which  is  strongly  in     *- 
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point.  [Maule,  J.  The  case  does  not  state  that  the  claimant  took  the 
room.  It  only  says  that  he  paid  9d.  a  week  for  the  use  of  it.]  It  is  tie 
same  thing  as  if  he  had  stayed  at  an  inn.  In  this  view  the  present  case  is 
infinitely  weaker  than  Rex  v.  The  Duke  of  Bichmond,  It  is  altogether  more 
a  question  of  fact  than  of  law.  The  claimant  never  did  more  than  sleep  at 
the  house  in  question.  In  Rex  v.  JVorih  Currt/j  4  B.  &  C.  953,  7  D.  &  R. 
424,  Bayley,  J.,  says  that  the  word  residej  "  where  there  is  nothing  to 
show  that  it  is  used  in  a  more  extensive  sense,  denotes  the  place  where  an 
individual  eats,  drinks,  and  sleeps,  or  where  his  family  or  his  servants  eat, 
drink,  and  sleep."  A  man  undoubtedly  may  have  more  than  one  resi- 
dence ;  but  in  this  case  the  claimant  has  the  mere  colourable  appearance  of 
a  residence. 

ByleSy  Serjt.,  in  reply.  If  by  colourable  residence  is  meant  that  the  room 
was  taken  for  the  purpose  of  obtaining  or  preserving  a  vote,  that  is  admitted 
to  be  no  objection.  If  more  is  meant,  the  court  will  be  governed  by  the 
same  rule  as  the  Court  of  Queen's  Bench  in  special  cases  from  sessions ; 
and  will  not  infer  fraud  where  none  is  stated.(a)  ITiere  was  no  final  deci- 
sion in  Rex  v.  Tfie  Duke  of  Richmond.  Lord  Kenyon,  C.  J.,  there  says 
"  However,  it  is  not  necessary,  at  present,  to  say  that  this  may  not,  c 
further  investigation,  turn  out  to  be  a  bond  fide  residence :  the  question  here 
is,  whether  these  facts  ought  not  to  be  submitted  to  the  consideration  of  a 
jury,  and  I  am  clearly  of  opinion  that  they  ought."  There  is  a  great  dif- 
i^-n  ference  between  residence  and  domicil.  The  latter  is  something  *more 
than  the  former,  and  may  be  quite  different  from  it.  In  Story's  Con- 
flict of  Laws,  s.  41,  it  is  said,  "By  the  term  < domicil,'  in  its  ordinary 
acceptation,  is  meant  the'  place  where  a  person  lives  or  has  his  home.  In 
this  sense,  the  place  where  a  person  has  his  actual  residence,  inhabitancy, 
or  commorancy,  is  sometimes  called  his  domicil.  In  a  strict  and  legal 
sense,  that  is  properly  the  domicil  of  a  person,  where  he  has  his  true,  fixed, 
permanent  home  and  principal  establishment,  and  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning  (animus  revertendi)^  And  in  s. 
43,  it  is  further  said,  "The  French  jurists  have  defined  domicil  tabe,  the 
place  where  a  person  has  his  principal  establishment."  And  after  referring 
to  some  other  French  authorities,  he  cites  the  definition  of  Vattel, — "  a  fixed 
residence  in  any  place,  with  an  intention  of  always  staying  there.(6)  But," 
the  learned  author  adds,  "  this  is  not  an  accurate  statement.  It  would  be 
more  correct  to  say,  that  that  place  is  properly  the  domicil  of  a  person,  in 
which  his  habitation  is  fixed,  without  any  present  intention  of  removing 
therefrom."  Although  Gloucester  was  the  claimant's  domicile  he  may  have 
had  a  residence  at  Tewkesbury. 

TiNDAL,  C.  J.     The  question  in  this  case  arises  upon  the  thirty-second 
section  of  the  2  W.  4,  c.  45,  which  enacts  that  no  person  shall  be  qualified 

(a)  Vide  per  BuIIer,  J.,  in  Rex  v.  FilUmgley,  1  T.  R.  461 ;  per  Lord  Kenyon,  C.  J.,  in  Re^ 
•  Fiihnfrky,  2  T.  R.  71 1,  and  in  Rex  v.  Uanbedirgoch,  7  T.  R.  107. 
(6)  «d'y  demeurer  toujouiB,"  I>roi<  det  Gens,  §  218. 
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to  vote  for  a  borough,  as  a  freeman,  «  unless  he  shall  have  resided  tor  six 
calendar  months  previous  to  the  last  day  of  July"  in  the  year  in  which  the 
registration  takes  place  within  the  borough.  And  the  question  is,  whether, 
upon  the  case,  as  stated,  there  is  enough  to  show  that  the  revising  barrister 
has  come  to  a  wrong  decision, — whether  the  facts  distinctly  show  a  resi- 
dence by  the  claimant  within  the  borough  of  Tewkesbury.  I  think  they  do 
not.  I  do  not  mean  to  say  that  w^here  the  object  of  a  residence  *is  to  r^g 
ootain  a  vote,  that  circumstance  would  detract  from  the  right  of  the 
party ;  but  the  question  here  is,  whether  the  claimant  had  a  real,  bond  fidty 
residence  in  the  borough.  We  must  assume,  that  no  other  facts  than  those 
stated,  came  before  the  revising  barrister,  which,  in  his  opinion,  were 
material  for  the  appellant.  Then  what  are  the  facts,  as  stated  ?  That  the 
party  had  a  residence  and  domicil  at  Gloucester,  there  can  be  no  doubt ; 
but  all  that  appears  as  to  the  borough  of  Tewkesbury,  is,  that  he  paid  to  a 
friend  of  his  the  sum  of  9d,  a  week  for  the  use  of  a  furnished  bedroom  and 
a  dark  closet,  of  which  closet  the  claimant  kept  the  key ;  and  that  in  this 
closet  he  had  some  wine-samples ;  that  between  January  and  July,  1844, 
he  slept  in  the  bedroom  a  dozen  times,  and  during  the  whole  year  ending 
July,  1844,  between  fifteen  and  twenty  times. 

Now,  first  of  all,  it  is  to  be  observed  that  the  mere  payment  of  rent 
would  not  be  equivalent  to  a  residence.  The  residence  required  by  the 
statute,  must  mean  an  actual  occupation,  for  some  part  of  the  time  specified, 
by  the  party  himself,  or  an  occupation  by  his  family  or  servants.  In  this 
Case  we  are  not  informed  whether  the  twelve  nights  on  which  the  claimant 
slept  in  Tewkesbur)',  are  or  are  not,  distributed  over  the  six  months — they 
may  have  been  the  very  last,  or  the  very  first,  nights  of  that  period.  It  is 
impossible,  upon  this  dry  statement  of  facts,  that  the  law  should  pronounce 
that  they  constituted  a  residence  in  Tewkesbury.  The  revising  barrister 
was  the  judge  of  the  facts ;  and  it  was  for  him  to  decide  whether  the 
claimant  had  a  bond  fde  residence  within  the  borough  of  Tewkesbury.  I 
think  that  he  has  come  to  a  proper  decision,  and  that,  it  must  be  affirmed, 
and,  in  so  very  clear  a  case,  wiUi  costs. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  appears  that  the  claimant 
had  entered  into  a  contract  under  *which  he  might  sleep  at  Mr.  r^^g 
Sproule's  house  when  he  thought  proper.  That  fact  does  not  neces- 
sarily imply  a  residence.  It  is  undoubtedly  true  that  a  party  may  have  two 
or  more  residences.  In  this  case  the  claimant  had  a  separate  domicil ;  and 
the  question  is,  whether  there  was  the  ammus  remlendi  with  respect  to  the 
lodging  in  Tewkesbury.  It  is  no  objection  that  the  lodging  was  taken  for 
the  purpose  of  obtaining  a  vote ;  but  that  circumstance  induces  one  to 
doubt  whether  there  was  a  taking  animo  residendi.  It  would  not  invalidate 
the  right  of  voting  if  that  animus  existed ;  but  it  serves  to  cast  a  light  upon 
the  intention  of  the  party.  Upon  the  whole,  I  think  the  revising  barrister 
was  warranted  in  the  conclusion  at  which  he  arrived. 

Maule,  J.     I  think  this  is  a  very  clear  case,  and  one  which  probablj 
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but  for  the  importunity  of  the  appellant,  would  not  have  been  brought  to 
this  court.  Unless  it  appeared  to  me  that  the  facts  stated  in  the  case  clearly 
showed  the  revising  barrister  to  be  in  the  wrong,  I  should  consider  myself 
oound  to  support  his  decision.  The  meaning  of  the  term  inhabitant  has 
been  considerably  extended  from  what  it  originally  imported ;  but  that  is 
not  so  with  the  term  resident.  There  cannot  be  the  smallest  doubt  that 
the  claimant  in  this  case  had  not,  in  ordinary  language,  a  residence  in 
Tewkesbury.  The  question  is,  whether  he  had  a  residence  in  point  of  law. 
And  I  think  it  clear,  he  had  not.  (His  lordship  recapitulated  the  facts  of 
the  case.)  The  facts  stated  by  no  means  make  out  a  residence.  It  is  pos- 
sible that  a  party  may  be  a  resident  in  a  place  where  he  has  slept  only  the 
number  of  nights  mentioned  in  this  case.  But  there  are  other  facts  for  our 
consideration.  The  claimant  has  a  wife  and  family  at  another  place,  where 
*^^1  he  ordinarily  resides.  I  think  the  revising  barrister  was  quite  •right 
in  his  conclusion,  and  that  his  decision  must  be  affirmed,  with  costs. 
Erle,  J.  It  appears  to  me  that  the  question  here  is,  whether  the  revising 
barrister  was  legally  bound  to  find  that  the  claimant  was  a  resident  in  Tewkes- 
bury, within  the  meaning  of  the  thirty-second  section  of  the  reform  act.  I 
am  not  aware  that  the  term  <(  reside^'  is  so  used  in  any  statute,  as  that  the 
facts  stated  in  this  case  could  be  considered  as  amounting  to  a  residence. 
I  think  that  in  the  reform  act,  the  intention  of  the  legislature  was,  that  a 
party  who  obtained  a  vote  by  residing  in  a  borough,  should  have  some  local 
interest  there — referring  to  the  ordinary  meaning  of  the  word  residence^  as 
conveying  the  idea  of  home.  It  is  stated  that  the  claimant  in  this  case  paid 
9(2.  a  week  for  the  use  of  a  bedroom.  It  does  not  follow  from  that  fact 
that  he  had  the  exclusive  right  to  that  room.  It  is  also  stated  that  he  slept 
there  twelve  times  during  a  period  of  six  months.  That  is  a  very  small  num- 
ber of  times.  The  fact  of  sleeping  at  a  place,  indeed,  by  no  means  consti- 
tutes a  residence — though,  on  the  other  hand,  it  may  not  be  necessary  for 
the  purpose  of  constituting  a  residence  in  any  place  to  sleep  there  at  all.  If 
a  man's  family  are  living  in  a  borough,  and  he  is  absent  for  six  months,  but 
with  the  intention  of  returning,  he  will  still  be  considered  as  residing  there. 
But  there  is  nothing  of  that  kind  in  this  case.  And  the  other  facts  stated, 
such  as  the  occupation  of  a  closet  by  keeping  wine-samples  in  it,  certainly 
will  not  establish  a  residence.  Decision  affirmed,  with  costs. 


•11]  *SOUTHEIlN   DIVISION    OF   LANCASHIRE. 

JOHN  GADSBY,  Appellant;  SAMUEL  WARBURTON,  Respondent. 

Jfov.  18. 

«*  Of  Poplar  Grove,  Didsbury /*  is  a  sufficient  description  of  the  place  of  abode  of  an  objector  in 

a  notice  of  objection,  without  stating  where  DidsboTy  is  situated. 
•'  On  the  register  of  voters  for  the  township  of  M.,"  is  sufficient,  although  in  the  form  given  in 

the  6  dL  7  VicU  c.  18,  sched.  A,  No.  6,  the  word  "parish"  only  is  used. 
BembU,  that  the  description  of  the  place  of  abode  of  an  objector,  given  in  a  notice  of  objection 
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(under  6  &  7  Vict  c  18,  s.  7)  will,  in  all  cases,  be  sufficient,  if  it  be  the  same  as  that  inserted 
in  the  list  of  voters. 
On  appeals  from  decisions  of  revising  barristers,  the  court  will  hear  only  one  couniel  on  each 
aide. 

Case.  The  respondent's  name  appeared  on  the  list  of  persons  entitled 
to  vote  in  the  election  of  any  knight  of  the  shire  for  the  southern  division  of 
Lancashire,  in  respect  of  property  situate  in  the  township  of  Harpurtrey 
within  the  polling  district  of  Manchester,  and  the  place  of  his  abode  was 
correctly  stated  to  be  «<  Newton,  near  Hyde,  Cheshire." 

The  appellant  sent  to  the  respondent,  through  the  post,  a  notice  of  objec- 
tion, as  follows : —   . 

«  To  Mr.  Samuel  Warburton,  of  Newton,  near  Hyde,  Cheshire. 

«<  Take  notice,  that  I  object  to  your  name  being  retained  in  the  Harpur- 
trey list  of  voters  for  the  Southern  Division  of  Lancashire.  Dated  this  18th 
day  of  August,  one  thousand  eight  hundred  and  forty-four.  (Signed)  John 
Gadsby  of  Poplar  Grove,  Didsbury,  on  the  register  of  voters  for  the  town- 
ship of  Manchester." 

The  appellant's  name  appeared  on  the  register  of  voters  for  the  township 
of  Manchester ;  and  the  place  of  his  abode  was  stated  in  the  register,  to  be 
(as  stated  in  the  notice  of  objection)  "  Poplar  Grove,  Didsbury." 

The  place  of  the  appellant's  abode  was  truly  •described  in  the  r^^^ 
notice  of  objection,  to  the  extent  to  which  it  appeared  in  that  notice,  *■ 
and  as  he  had  himself  described  it  in  the  register  of  voters ;  but  it  was 
urged,  on  behalf  of  the  respondent,  that  the  description  of  the  appellant's 
place  of  abode,  as  it  appeared  on  the  notice  of  objection,  was  not  sufficient 
to  sustain  a  notice  of  objection  against  a  voter  on  the  list,  for  the  purpose 
of  expunging  his  name,  though  it  might  be  sufficient  on  the  register  to  en- 
title the  appellant  to  have  his  name  retained  on  the  list,  so  far  as  the  descrip- 
tion of  his  place  of  abode  affected  that  right. 

I  held  the  notice  insufficient  in  fact,  and  that  something  ought  to  have 
been  added  to  the  description  of  the  appellant's  place  of  abode,  as  <<  Lan- 
cashire," or  "  near  Manchester,"  (Didsbury  being  a  few  miles  only  from 
Manchester  and  a  township  within  the  polling  district  of  Manchester,)  or  the 
like,  as  the  case  might  be ;  and  I  retained  the  respondent's  name  on  the 
list  without  calling  upon  him  to  prove  his  qualification. 

It  was  then  contended,  on  behalf  of  the  appellant,  that  as  he  had  described 
his  place  of  abode  in  the  notice  of  objection  in  the  same  words  in  which 
he  had  described  it  on  the  register  of  voters,  it  was  sufficient,  and  that  by 
law  he  was  not  bound  to  describe  his  place  of  abode  in  the  notice  of  objec- 
tion more  fully,  or  otherwise,  than  he  had  previously  described  it  upon  the 
register  of  voters  then  in  force. 

I  ruled  the  contrary. 

The  question  for  the  opinion  of  the  court  is,  whether  the  appellant's 
statement  in  the  notice  of  objection  of  his  place  of  abode,  as  he  has  stated 
it  for  the  purpose  of  his  own  vote  on  the  register,  is,  under  the  facts  and 
VOL.  VII.  3  B  2 
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circumstances  hereinbefore  mentioned,  sufficient  in  law  to  sustain  the  said 
no^i-^e  against  the  respondent. 

If  the  court  are  of  opinion  that  the  description  given  by  the  appellant  in 
4j,o-|     the  notice  of  objection  of  his  place  •of  abode,  is  sufficient  in  law  to 
sustain  the  notice  against  the  respondent,  I  having  decided  and  ad- 
judged that  description  to  be  insufficient  in  fact,  the  name  of  the  respondent 
is  to  be  expunged  from  the  register  of  voters  ;  otherwise  to  remain.(a) 

(Signed)  R.  M.,  revising  barrister. 

Coddmrny  (with  whom  was  Kinglake,  Serjt.,(6) )  for  the  appellant.  The 
questions  is  this  case  are,  first,  whether  the  description  of  the  place  of  abode 
of  the  objector  given  in  the  notice  of  objection,  is  suflScient ;  secondly, 
supposing  it  is  not  so  per  se,  whether  it  is  rendered  sufficient  by  the  fact 
of  its  being  the  same  as  that  given  in  the  list  of  voters  published  by  the 
overseers. 

First,  it  is  submitted  that  the  objector  has  sufficiently  complied  with  the 
form  given  in  schedule  (A),  No.  5,  to  the  6  &  7  Vict.  c.  18,  referred  to 
by  sect.  7.  That  form  concludes  thus : — "  (Signed)  A.  B.  of  [place  of 
abode]  on  the  register  of  voters  for  the  parish  of '' 

The  objector  here  has  described  himself  as  "  of  Poplar  Grove,  Didsbury, 
on  the  register  of  voters  for  the  township  of  Manchester."  The  only  dif- 
ference between  the  two  is,  that  the  objector,  in  order  to  make  his  notice 
"square  with  the  fact,  has  substituted  the  word  "township"  for  that  of 
"  parish"  given  in  the  form.  The  court  are  bound  to  take  notice  of  the 
existence  of  a  township.(c)  [Tindal,  C.  J.  Is  that  so  ?  We  are  bound 
to  take  judicial  notice  of  a  county, {d)]  At  all  events,  the  party  objected  to 
may  be  presumed  to  have  notice  of  it.  (The  learned  counsel  was  pro- 
•141  ^^^^''^g  ^0  *read  a  description  of  the  township  of  Manchester,  from 
the  Parliamentary  Gazette  ;  but  Tindal,  C.  J.,  said  they  could  not 
receive  it  as  an  authority.)  The  term  township  has  a  legal  signification ; 
and  if  the  objector  has  given  the  name  of  the  township,  that  is  sufficient. 
The  revising  barrister  considered  the  notice  also  objectionable,  upon  the 
ground  that  the  description  of  the  objector's  place  of  abode  was  insufficient, 
and  that  "  Lancashire"  or  "  near  Manchester"  should  have  been  added. 
But  there  is  no  reason  for  such  an  addition ;  and  the  latter  one  suggested 
would  not  have  been  sufficient,  according  to  the  revising  barrister's  own 
view,  as  it  would  have  been  necessary  to  have  said  <«  near  Manchester,  in 
the  county  of  Lancaster."  A  party  must  be  on  the  list  of  voters  in  order  to 
be  entitled  to  object.  It  may  be  that  more  particularity  is  required  in  the  case 
of  a  claimant.  [Tindal,  C.  J.  According  to  the  form,  the  objector,  cer- 
tainly, is  only  required  to  state  his  place  of  abode,  and  that  he  is  on  the  list 

(a)  VuU  infrd,  p.  20,  n.  (a). 

(6)  The  court  intimated,  that  as  by  the  registration  act,  (6  &  7  Vict,  c  18,  a.  60,)  they 
were  directed  to  hear  appeals  in  the  same  manner  as  special  caaes,  they  should  hear  only  out 
Gounael  on  each  side. 

(c)  Nul  titl  viU  is  matter  to  be  pleaded, 

(d)  See  2  Inst  557  Com.  Dig.  tit  County,  (A.) 
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of  voters  for.  a  particular  parish.]  Even  if  there  were  any  misdescription 
here,  it  would  be  cured  by  the  101st  section  of  the  registration  act,  which 
provides  "  that  no  misnomer  or  inaccurate  description  of  any  person,  place, 
or  thing  named  or  described  in  any  schedule  to  this  act  annexed,  or  in  any 
list  or  register  of  voters,  or  in  any  notice  required  by  this  act,  shall,  in 
anywise,  prevent  or  abridge  the  operation  of  this  act  with  respect  to  such 
person,  place,  or  thing ;  provided  that  such  person,  place,  or  thing  shall  be 
so  denominated  in  such  schedule,  list,  register,  or  notice  as  to  be  commonly 
understood." 

As  to  the  second  point,  the  objector's  place  of  abode  is  required  to  be 
given  solely  for  the  purpose  of  his  identification.  For  the  same  reason  a 
party  who  sends  in  a  claim  is  bound  to  state  his  place  of  abode.  And  an 
objector  cannot  surely  do  better  than  follow  the  description  of  the  place  of 
his  abode  which  he  has  inserted  in  his  •claim,  and  in  respect  of  r^^.- 
which  his  name  appears  upon  the  list  of  voters. 

Cardtoell  for  the  respondent.  The  question  here  is,  not  so  much,  whe- 
ther the  notice  of  objection  is  sufficient  in  point  of  fact,  as  whether  there  are 
facts  sufficiently  stated  in  the  case  from  which  the  court  must  infer  that  the 
revising  barrister  was  wrong.  The  revising  barrister  has,  in  effect,  found 
that  the  description  given  was  not  sufficient.  There  may  possibly  be  two 
or  three  Didsburys  in  England ;  and  something  was  requisite  to  fix  the  par- 
ticular place  intended.  'The  party  objected  to,  lived  in  Cheshire ;  and  for 
any  thing  that  appears  to  the  contrary,  the  objector  may  have  resided  out 
of  Lancashire.  The  object  of  requiring  the  place  of  abode  is  not  merely, 
as  assumed  on  the  other  side,  to  identify  the  objector,  as  being  on  the  list 
of  voters ;  it  is  material  with  regard  to  the  question  of  costs,  that  the  party 
objected  to  may  know  whether  the  objector  can  pay  them ;  or  he  may  wish 
to  communicate  with  him  through  the  post.  There  is  nothing  stated  in 
the  case  which  shows,  that  the  revising  barrister  was  bound  to  find  the 
other  way. 

As  to  the  second  point,  the  inference  is  that  the  place  of  abode  to  be 
given  in  the  notice  of  objection,  should  be  the  actual  place  of  abode  of  the 
objector,  and  not  the  place  of  abode  stated  in  the  list  of  voters ;  for  other- 
wise the  form  would  have  been,  «  described  in  the  list  of  voters  as  of,"  &c. 
The  101st  section  has  no  application ;  for  the  revising  barrister  has  found, 
in  effect,  that  the  place  of  abode  of  the  objector  was  not  denominated  so  as 
to  be  commonly  understood.  An  objector  ought  to  be  held  to  great  strict- 
ness in  his  notice.  If  ii  be  sufficient  to  describe  himself  by  the  same  place 
of  abode  as  that  given  in  the  list  of  voters,  he  will,  by  following  the 
description  in  the  list,  give  wrong  information  to  •the  party  objected  r^.g 
to,  in  the  case  of  a  change  of  abode  since  the  list  was  made  out,  or 
of  an  improper  description  therein. 

CockAurrij  in  reply.  It  is  sufficient  if  the  description  given  of  the 
objector's  place  of  abode  will  enable  the  party  objected  to  to  find  him  out. 
[Maule,  J.     By  the  6  &  7  Vict.  c.  18,  s.  7,  the  notice  of  objection  is 
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required  to  be  in  the  form  given,  "or  to  the  like  effect."]  With  regaid  to 
d  change  of  residence,  the  party  would,  in  such  an  event,  be  bound  to  send 
in  a  fresh  claim,  if  he  was  within  the  time  limited  by  the  act.  [Coltman,  J. 
He  might  have  changed  his  place  of  abode  after  the  list  was  made  out  and 
published.]  Still,  a  description  of  the  former  place  of  abode  would  be 
sufficient  to  identify  him.  If  the  place  of  abode  in  the  notice  were 
different  from  that  in  the  list,  the  party  objected  to  might  think  the  ob- 
jector was  not  entitled  to  object,  and  might  not  appear  before  the  revising 
barrister. 

TiNDAL,  C.  J.  I  think  the  proper  test  to  which  the  sufficiency  of  this 
notice  ought  to  be  brought  is,  to  try  it  by  the  form  given  in  the  schedule 
(A.)  No.  5,  to  the  6  &  7  Vict.  c.  18,  and  compare  them  together.  (His 
lordship  read  the  form  in  the  schedule,  and  the  notice  set  out  in  this  case.) 
There  is  clearly  no  variance  upon  the  ground  that  the  objector  has  described 
himself  as  being  on  the  list  of  voters  for  a  "township"  instead  of  a  "parish." 
All  that  the  seventh  section  of  the  act  requires  is,  that  the  notice  is  to  be 
"  to  the  like  effect"  with  the  form  given.  Inasmuch,  therefore,  as  there  is 
a  list  of  voters  for  the  ioumship  of  Manthester,  the  notice  is  correct  in  this 
respect. 

With  respect  to  the  description  of  the  place  of  abode,  there  is  also  an 
exact  compliance  with  the  form.  The  place  of  abode  is  sufficiently 
*. --J  described  if  it  be  truly  •described.  A  place  of  abode  is*not  neces- 
sarily to  be  described  as  in  a  parish.  That  is  old  law.  Com.  Dig. 
tit.  Matementy  (F.  25.)  It  is  said  that  there  may  be  two  or  more  Dids- 
burys,  and,  therefore,  that  "  Lancashire"  should  have  been  added ;  but 
non  constat^  there  may  not  be  two  or  more  Didsburys  in  that  county.  The 
respondent,  at  least,  should  have  shown  that  he  had  been  misled,  or  put  to 
some  inconvenience,  by  the  notice  in  its  present  form ;  but  nothing  of  that 
kind  is  8uggested.(a)  It  seems  to  me,  therefore,  that  sufficient  has  been 
done,  and  that  the  decision  of  the  revising  barrister  must  be  reversed. 

Coltman,  J.  We  must  construe  the  schedule  to  the  act  in  a»reasonable 
manner.  The  object  of  the  notice  is,  to  give  the  party  objected  to  reason- 
able information  where  the  objector  is  to  be  found.  When  the  place  of 
abode  of  the  latter,  given  in  the  notice,  is  the  same  as  that  in  respect  of 
which  his  name  stands  upon  the  list  of  voters,  it  must  be  taken  that  there 
are  abundant  means  to  identify  him;  and  a  more  particular  description  is 
not  necessary.  If  the  objector  had  changed  his  abode  after  the  list  was 
made  out,  that  might  have  given  rise  to  a  different  question ;  and  perhaps 
in  such  a  case  he  ought  to  have  afforded  further  information ;  but  that  is  not 

(a)  A  latenU  ambiguity  arising  out  of  the  existence  of  other  places  bearing  the  same  name 
was  not  alleged,  and  is  not  to  be  presumed.  But  if  it  had  been  ihown  that  there  was  another 
place  of  the  name  of  Didsbury  in  a  different  or  in  the  same  county,  a  question  might  have  been 
raised  as  to  the  sufficiency  of  the  notice  of  objection,  whether  the  voter  had  been  actually  mislod 
by  it  or  not.  An  ambiguous  notice  cannot  be  set  right  by  a  verbal  communication;  neither,  as 
it  would  seem,  can  it  be  made  good,  ex  pott  facto,  by  the  sagacity  of  the  party  to  whom  it  is 
•ddrened.    See  further,  pott,  18. (a) 
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the  case  here,  where  there  appears  to  be  no  difficulty  or  doubt  as  to  the 
identity  of  the  objector. 

•Maule,  J.      Although  the   revising  barrister   has  found  that     r»^r^ 
the  description  of  the  objector  in  his  notice  was  not  sufficient,  that 
may  be  matter  of  law.     He  has,  however,  stated  facts  from  which  it  ap- 
pears the  description  was  sufficient.     The  question,  whether  he  was  right, 
is  therefore  regularly  raised  for  our  decision. 

The  seventh  section  of  the  registration  act  requires  a  notice  of  objection 
to  be  given  "according  to  the  form  numbered  (5)  in  the  schedule  (A.),  or 
10  the  like  effect."  In  that  form,  the  words  "  place  of  abode"  are  in  a  pa- 
renthesis, after  the  words  "  A.  B.  of,"  in  order  to  show  that  the  place  of 
abode  is  there  to  be  inserted.  And  it  seems  to  me  that  this,  means  the 
place  of  abode  as  inserted  in  the  list  ofvoterSy  in  order  to  show  that  the  ob- 
jector is  on  that  list  and  entitled  to  object ;  it  being  absolutely  necessary 
diat  the  place  of  abode  of  a  voter  should  appear  on  the  list.  Whether  it 
would  be  necessary  in  the  case  of  a  change  of  abode  afler  the  list  had  been 
published  to  insert  the  latter  place  of  abode  in  the  notice  of  objection,  it  is 
not  necessary  to  decide.  The  inclination  of  my  own  mind  is,  that  it  would 
not  be  necessary.  I  am  confirmed  in  this  opinion  by  the  expression  in  the 
form — "A.  B.  o/*,"  &c.  The  word  of  is  indicatory  rather  of  a  place  of 
wMch  a  party  is  described j  than  of  a  place  from  which  a  notice  is  sent.  In 
the  latter  case,  the  place  is  generally  put  without  the  addition  of  the  word 
"of,"  and  is  used  as  a  date.  For  instance,  in  the  form  given  in  No.  4  in 
the  same  schedule,  the  word  "  of  "  is  not  put ;  but  it  ends  thus :  (Signed) 
A.  B.  [place  ofabodeJ]  In  the  form  of  notice  under  consideration,  I  think 
it  was  meant  that  the  place  of  abode  should  be  stated  as  given  in  the  list 
of  voters,  (a)  The  *seventh  section  says,  the  notice  is  to  be  "  to  the  p»,  g 
like  effect,"  with  the  form  given  in  the  schedule.  What  is  the  mean-  ^ 
ing  of  that  ?  To  effectuate  the  object  intended  by  the  notice ;  namely,  to 
show  that  the  objector  is  on  the  list  of  voters. 

Erle,  J.  It  appears  to  me  also,  that  the  revising  barrister  was  wrong 
in  his  decision,  and  upon  both  points. 

The  first  question  is,  whether  the  description  of  the  objector,  as  being  on 

(a)  In  this  case,  as  the  place  of  abode  of  the  objector  was  sufficiently  described  in  the  list  of 
voters,  it  was  unnecessary  to  decide  whether,  supposing  the  description  in  the  list  of  voters  to 
be  wholly  defective,  a  notice  of  objection,  following  that  description,  would  be  sufficient  The 
reasonableness  of  laying  down  the  rule  so  generally  may  well  be  doubted.  If  a  person,  e,  g, 
John  Smith,  sent  in  a  claim  for  a  county  vote,  in  which  he  stated  his  place  of  abode  to  be 
•*  Ijond  in,"  or,  if  in  a  London  list,  the  column  headed  "  place  of  abode"  were  so  filled  up,  the 
revising  barrister  would  be  bound  to  expunge  the  name  by  reason  of  the  insufficiency  of  the 
description  of  the  place  of  abode,  unless  a  better  description  were  supplied  at  the  time  of  re- 
vision. It  is  difficult  to  see  the  ground  upon  which  such  a  fallacious  description  of  the  place 
of  abode  in  a  notice  of  objection, — showing  a  patent  ambiguity, — could  be  held  good,  merely 
because  it  corresponded  with  the  equally  vague  statement  of  the  objector's  place  of  abode  as 
appearing  on  the  list  of  voters. 

The  case  of  a  latent  ambiguity  may  be  different.  Supposing  it  to  be  proved  that  there  were 
two  or  more  Didsburys  situated  in  a  distant  county,  that  might  be  a  fact  unknown  to  the  party, 
and  it  would  be  a  hardship  to  deprive  him  either  of  his  vote  or  of  his  right  of  objection,  when 
he  had,  to  the  best  of  his  information,  complied  with  the  requisites  of  the  act 
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the  list  of  voters  for  a  township^  is  of  necessity  wrong ;  and  I  quite  agree  in 
thinking  it  is  not.  On  the  second  ground,  I  am  of  opinion  that  the  decision 
of  the  barrister  was  clearly  wrong.  He  seems  to  have  thought  that  the 
place  of  abode  of  the  objector  should  be  stated  differently  in  the  notice 
of  objection  from  that  which  appeared  in  the  list  of  voters.  It  appears  to 
me,  that  the  "place  of  abode"  required  to  be  stated  by  the  act,  has  th^ 
same  meaning  in  both  instances ;  and  this,  as  well  under  the  reform  act  ^f 
♦201  '^"^^^  ^^  *registration  act,  6  &  7  Vict.  c.  18,  s.  7.  And  it  is  ex- 
tremely  convenient  that  the  same  description  should  be  given  ;  the 
main  object  of  the  description  being  that  the  voter  may  be  enabled  to  ascer- 
tain that  the  objector  has  a  right  to  object,  (a)  I  am  even  inclined  to  think 
that  if  the  objector  retained  the  same  place  of  abode  as  that  mentioned  in 
the  list,  and  purposely  changed  the  description  in  his  notice  by  adding  the 
parish,  it  might  be  invalid.  Decision  reversed,  [h) 

(fl)  Another,  and  not  an  unimportant,  object  may  be,  that  the  voter  shall  have  an  oppor- 
tunity of  communicating  with  the  objector,  when,  upon  a  proper  explanation,  either  the  claim 
or  the  objection  may  be  abandoned,  without  further  trouble  and  expense  being  incurred.  Vidi 
post,  140. 

(6)  The  most  unexceptionable  form  to  be  adopted  where  the  objector  has  changed  his  resi- 
dence, and  the  statement  as  to  his  place  of  abode  in  the  overseers'  list  of  persons  entitled  to 
vote  has  thereby  become  at  variance  with  the  actual  fact,  would  seem  to  be  this, — 

A.  6.  late  of  (the  place  of  abode,  as  stated  in  the  overseers*  list  of  persons  entiUed  to  vote,) 
now  residing  at,  &c 


*21]  *SOUTKERN   DIVISION    OF   LANCASHIRE. 

JOHN  GADSBY,  Appellant ;  and  JAMES  BARROW,  Respondeat. 
,      J^ov.  18. 

A  tenant  who' holds,  under  two  different  landlords,  two  diflferent  seta  of  premises,  the  tval  of 
each  being  less  than  50/.  a  year,  though  together  they  amount  to  more  than  that  BUir<,  is  not 
entitled  to  a  vote  under  the  2  Will.  4,  c.  45,  s.  20. 

Case.  The  respondent's  name  appeared  on  the  list  of  persons  claiming 
to  be  entitled  to  vote,  &c.,  in  respect  of  property  situate  within  the  town- 
ship of  Pailsworth,  being  a  township  within  the  polling  district  of  Manches- 
ter.    The  respondent  was  objected  to  by  the  appellant. 

The  qualification  in  respect  of  which  the  respondent  claimed  to  be  entitled 
to  vote,  was  described  in  the  column  of  the  said  list  headed  "  Nature  of 
qualification,"  in  the  following  words  and  figures,  namely,  "Occupation  of 
land  and  buildings,  at  a  rental  of  50/.  and  upwards." 

It  appeared  in  evidence  that  tlie  respondent  occupied  land  and  buildings, 
for  which  he  paid  fifty-five  pounds  a  year,  under  two  different  landlords,  to 
one  of  whom  he  paid  a  rent  of  thirty- five  pounds  per  annum,  and  to  the 
other  a  rent  of  twenty  pounds  per  annum  ;  and  that  he  occupied  the  said 
land  and  buildings  as  tenant,  and  was,  and  is,  bondjlde  liable  to  the  several 
yearly  rents  aforesaid,  amounting  together  to  fifty-five  pounds  a  year,  but 
that  he  did  not  occupy  as  tenant,  under  one  and  the  same  landlord,  any 
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(ands  or  tenements  for  which  he  was  or  is  bond  fide  liable  to  pay,  to  th,e  same 
landlord,  a  yearly  rent  of  not  less  than  fifty  pounds. 

It  was  contended,  on  behalf  of  the  appellant,  that,  the  occupation  by  the 
respondent  not  amounting  to  a  yearly  renting  of  fifty  pounds  under  any  one 
landlord,  be  could  not  unite  the  two  occupations  and  rents,  so  as  to  qualify 
•him  to  vote  as  occupying  tenant  of  lands  or  tenements  for  which  he  r^^g 
was  band  fide  liable  to  a  yearly  rent  of  not  less  than  fifty  pounds. 

I  was  of  opinion  that  the  respondent  was  an  occupier  of  lands  or  tene- 
ments for  which  he  was  and  is  bond  fide  liable  to  a  yearly  rent  of  not  less 
than  fifty  pounds,  within  the  meaning  of  the  statutes  2  W.  4,  c.  45,  and 
6  &  7  Vict.  c.  18 ;  and  I  retained  his  name  on  the  said  list  of  voters  ac- 
cordingly. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circum^ 
stances  mentioned  and  set  forth  in  the  above  statement  of  facts,  the  name 
of  the  respondent  was  rightly  retained  on  the  said  list  of  voters. 

If  the  court  are  of  that  opinion,  the  register  of  voters  for  the  said  division 
is  to  stand  without  amendment ;  but  if  the  court  are  of  a  contrary  opinion, 
then  the  said  register  is  to  be  amended  by  expunging  the  name  of  the  re- 
spondent therefrom. 

(Signed)^  R.  M.,  revising  barrister. 

Cockbumy  for  the  appellant.  The  question  here  turns  upon  the  twentieth 
section  of  the  2  W.  4,  c.  45,  by  which  it  is  enacted,  inter  alia^  « that  every 
male  person,  &c.,  who  shall  occupy,  as  tenant,  any  lands  or  tenements  for 
which  he  shall  be  bond  fide  liable  to  a  yearly  rent  of  not  less  than  50/.,  shall  be 
entitled  to  vote,  &c.,  for  the  county,  &c.,  in  which  such  lands  or  tenements 
shall  be  situate."'  And  the  question  is,  whether  if  a  party  occupy  several  dis- 
tinct tenements  for  which  he  pays  rent  amounting  to  50/.,  but  not  one  rent  of 
that  amount  to  the  same  landlord,  he  is  entitled  to.  vote.  The  appellant  relies 
upon  the  words  of  the  statute,  which  speaks  of  a  rent.  Such  rent  cannot 
be  made  up  of  rents  payable  in  respect  of  several  holdings  under  difierent 
landlords.  It  must  be  one.  entire  rent.  Under  the  27th  section,  land  may 
be  united  with  *a  building  in  order  to  confer  a  vote  in  a  borough  ;  r^^Q 
but  in  the  case  of  a  tenant,  the  holding  must  be  under  the  same  land- 
lord. This  provision  shows  the  importance  attached  to  the  tenancy  being 
under  the  same  landlord.  It  has  been  held  (a)  that  a  party  cannot  join 
together  a  house  and  other  building  for  the  purpose  of  acquiring  the  firan- 
chise ;  Sweetman^s  casCj  Alcock,  Reg.  Ca.  27.  And  this  is  equivalent  to 
holding  that  where  a  term  is  used  in  the  singular  number,  it  is  not  compe- 
tent to  a  party  to  unite  difierent  instances  of  the  same  qualification  men- 
tioned in  the  act. 

Cardwellj  for  the  respondent.  The  words  of  the  act  are  not  to  be  con- 
strued in  the  strict  manner  contended  for  on  the  other  side.  The  spirit  of 
'he  enactment  is  to  be  taken  into  consideration.  The  meaning  of  the  sec- 
tion is,  that  the  voter  must  hold  lands,  &c.,  for  which  he  pays  rent  to  the 

(a)  Under  the  Irish  Beform  Jlct,  2  6c  3  Will.  4,  c.  88,  s.  7. 
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amount  of  50/.  The  fact  of  his  holding  them  of  the  same  landlord  is  imma- 
terial. The  twenty-seventh  section  makes  this  clear  beyond  a  doubt ;  for 
there  the  legislature  has  shown  that  the  distinction  was  present  to  their 
minds,  between  holding  under  the  same  and  under  different  landlords. 
Sweetman's  case  turned  upon  a  difference  in  the  wording  of  the  Irish  and 
English  reform  acts.  The  word  "  building"  which  is  in  the  English  act 
(2  W.  4,  c.  45,  s.  27)  is  not  in  the  Irish  act  (2  &  3  W.  4,  c.  88,  s.  7) ; 
and  it  is  consistent  with  principle  that  a  clause  omitting  certain  terms,  is  not 
to  be  construed  in  the  same  manner  as  one  in  which  they  are  inserted. 
There  have  been  analogous  cases  under  the  6  G.  4,  c.  57,  which  enacts 
"  that  no  person  shall  acquire  a  settlement  by  reason  of  renting  a  tenement, 
&c.,  unless  such  tenement,  &c.,  shall  consist  of  a  separate  and  distinct 
•241     dwelling-house,  &c.,  at  and  for  the  *sum  of  10/.  a  year,  &c.,  nor 

unless  the  rent  for  the  same,  amounting  to  10/.,  be  actually  paid ;" 
and  it  has  been  held,  that  though  the  word  "  rent"  was  in  the  singular 
number,  it  included  several  rents  paid  to  different  landlords ;  Rex  v.  Tad- 
caster,  4  B.  &  Ad.  703 ;  Rex  v.  Mrth  Collingham,  1  B.  &  C.  578.  The 
object  of  the  reform  act,  which  is  an  enfranchising  statute,  and  therefore  to 
be  construed  liberally,  was  to  ascertain  the  independence  of  the  voter  by 
the  amount  of  rent  paid  by  him. 

Cockbumy  in  reply.  The  setdement  cases  that  have  been  cited,  have  no 
application  to  the  present  case.  The  ground  of  the  decision  in  Rex  v.  Tad- 
caster  was  thus  explained  in  Rex  v.  WoottoUy  1  A.  &  E.  232,  3  N.  &  M. 
312, — that  before  the  59  G.  3,  c.  50,  (which  contained  an  enactment  similar 
to  that  which  is  to  be  found  in  the  6  G.  4,  c.  57,)  almost  any  thing  was 
considered  to  be  a  tenement  for  the  purpose  of  conferring  a  settlement,  and 
that  the  objeqt  of  the  59  G.  3,  c.  50,  was  to  remedy  that  state  of  things  by 
defining  what  was  meant  by  a  tenement.  The  object  of  the  poor-law  acts 
is,  however,  very  different  from  that  of  the  reform  act.  It  is  argued,  on 
the  other  side,  that  because  the  twenty-seventh  section  of  that  act  provides 
for  the  case  of  a  holding  under  the  same  landlord,  the  omission  of  such  a 
provision  in  the  twentieth  section  shows  that  two  or  more  holdings  under 
different  landlords  may  be  joined  together ;  but  in  the  twenty-seventh  sec- 
tion the  only  question  is,  as  to  the  value  of  the  premises  and  not  the  rent; 
whereas  in  the  twentieth  section  the  terms  used  imply,  ex  vi  termini^  that  the 
molding  should  be  at  one  undivided  rent. 

TiNDAL,  C.  J.  The  question  in  this  case  turns  upon  the  construction  to 
•251     ^^  P"*  "P^'^  *^^  \^\X^r  part  of  the  *twentietji  section  of  the  2  W.  4, 

c.  45,  which  gives,  for  the  first  time,  a  new  right  of  voting  in  coun- 
ties at  elections  of  members  of  parliament  in  three  different  instances.  The 
one  now  in  question,  which  is  the  third,  depends  upon  these  words — "  who 
shall  occupy,  as  tenant,  any  lands  or  tenements  for  which  he  shall  be  bond 
fide  liable  to  a  yearly  rent  of  not  less  than  50/."  The  meaning  of  these 
words,  I  think,  is,  that  the  tenant  is  to  be  liable  to  a  single  rent  of  not  less 
than  50/.    If  it  had  been  intended  that  divers  rents  might  be  joined  to  make 
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up  tnat  sum,  it  would  have  been  easy  to  use  the  words — "  a  yearly  rent  ot 
reius  of  not  less  than  50/."  The  word  "  rent"  does,  in  point  of  law, 
denote  a  redditus  for  one  demise. 

It  is  of  importance  to  see  to  whom  the  section  gives  the  right  of  voting 
in  the  two  other  cases.     In  the  first,  it  is  given  to  any  person  <^  who  shall 
be  entitled,  either  as  lessee  or  assignee,  to  any  lands  or  tenements,  whether 
of  freehold  or  of  any  other  tenure  whatever,  for  the  unexpired  residue, 
whatever  it  may  be,  of  any  lerm  originally  created  for  a  period  of  not  less 
than  sixty  years,  (whether  determinable  on  a  life  or  lives,  or  not,)  of  the 
clear  yearly  value  of  not  less  than  10/.  over  and  above  all  rents  and  charges 
payable  out  of,  or  in  respect  of,  the  same."     In  that  case  there  can  be  no 
doubt  that  the  requisite  holding  could  not  be  made  up  of  distinct  and  dif- 
ferent terms,  each  of  a  smaller  value  than  10/.     So,  with  regard  to  the 
second  instance,  of  a  tenancy  «  for  the  unexpired  residue,  whatever  it  may 
be,  of  any  term  originally  created  for  a  period  of  not  less  than  twenty  years, 
(whether  determinable  on  a  life  or  lives,  or  not,)  of  the  clear  yearly  value 
of  not  less  than  50/.  over  and  above  all  rents  and  charges  payable  out  of, 
or  in  respect  of,  the  same."     In  both  of  these  instances  the  description  is 
of  a  right  to  vote  in  respect  of  a  single  term.     Then  comes  the  third  case, 
which  is  now  under  consideration.     •And  I  can  see  no  reason  w^hy     r^^c 
the  legislature,  in  this  case,  should  have  contemplated  a  tenure  under 
different  landlords,  when  in  the  former  cases  it  is  required  to  be  under  the 
same  landlord.     If,  therefore,  this  clause  is  taken  alone,  it  appears  to  me 
that  the  party  must  show  a  liability  to  a  single  rent.     And,  adverting  to  the 
twenty-seventh  section,  I  think  the  difference  of  the  wording  of  that  clause 
rather  supports  the  construction  I  have  laid  down  with  respect  to  the 
twentieth  section.     In  the  twenty-seventh  section  there  is  no  mention  of 
rent.     The  words  are,  that  every  person  "  who  shall  occupy,  &c.,  as  owner 
or  tenant,  any  house,  &c.,  being  either  separately,  or  jointly  with  any  land, 
&c.,  occupied  therewith  by  him  as  owner,  or  occupied  therewith  by  him  as 
tenant^  under  ilie  same  landlord^  of  the  clear  yearly  valu£  of  not  less  than 
10/."     And  as  the  value  in  that  case  is  the  measure  of  competency,  it  may 
have  been  thought  necessary  to  say  that  where  a  building  and  land  may  be 
joined  together,  the  tenancy  must  be  under  the  same  landlord.     It  is  to  be 
remarked  also  that  the  6  &  7  Vict.  c.  18,  s.  73,  recites  that  part  of  the 
twentieth  section  of  the  former  act,  which  is  now  under  consideration ;  and 
I  think  it  may  fairly  be  supposed  that  if  there  had  been  any  intention  to  alter 
the  right  of  voting  in  any  respect,  it  would  have  distinctly  appeared.     The 
seventy-third  section  of  the  latter  act  does  provide  for  cases  of  successive 
occupation  and  of  joint  occupation  by  diflerent  tenants,  but,  in  speaking  of 
the  rent,  still  observes  the  singular  number. 

Upon  the  whole,  I  am  of  opinion  that  the  present  party  is  not  entitled  to 
a  vote,  and  that  the  decision  of  the  revising  barrister  was  wrong. 

CoLTMAN,  J.     If  we  look  merely  at  the  words  of  the  clause  in  the 
twentieth  section  of  the  2  W.  4,  c.  45,  which  speaks  of  «  a  yeaily  rent  of 
VOL.  vii.  4  C 
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♦271  ^°^  ^^^^  ^^^  50/."  *I  think  that  if  a  party  occupies  premises  under 
two  diflerent  landlords,  the  one  set  at  a  rent  of  40/.  a  year,  and  the 
other  at  10/.,  he  does  not  occupy  any  premises  at  "a  yearly  rent  of  not 
less  than  50/."  Is  there,  then,  any  thing  in  the  section  itself,  or  in  the  rest 
of  the  act,  to  show  that  an  occupation  under  different  landlords  was  con- 
templated ?  I  own  I  do  not  see  any  thing  of  the  kind.  It  may  be  that  the 
legislature  intended  that  a  tenant  should  not  be  subject  to  the  conflicting 
claims  of  two  different  landlords ;  in  which  case  he  might  be  exposed  to 
the  torture  of  not  knowing  to  which  of  them  he  owed  allegiance.  It  is  pro- 
vided in  the  twenty-seventh  section,  that  the  land  which  may  be  joined  with 
a  house,  or  other  building,  in  order  to  confer  a  vote  for  a  borough,  must, 
if  occupied  by  the  party  as  tenant,  be  held  under  the  same  landlord.  That, 
I  think,  fortifies  the  view  we  are  taking  of  the  twentieth  section.  I  am  of 
opinion  that  the  respondent  is  not  entitled  to  vote. 

Maule,  J.  I  also  am  of  opinion  that  the  respondent  is  not  entitled  to 
vote,  as  there  is  no  occupation  by  him  of  any  lands  in  respect  of  which  he 
is  liable  to  a  yearly  rent  of  not  less  than  50/.,  within  the  words  of  the 
twentieth  section  of  the  2  W.  4,  c.  45.  The  respondent  occupied  two 
portions  of  land,  for  one  of  which  he  was  liable  to  a  yearly  rent  of  35/.,  and 
for  the  other  to  a  different  rent  of  20/.  If  a  party  takes  land  at  a  rent  of  50/. 
a  year,  he  is  liable  to  that  rent  in  respect  of  every  inch  of  the  land  he  has  so 
taken.  The  words  of  the  twentieth  section  appear  to  me  to  be  very  clear; 
and  we  must  presume  they  were  intended  to  be  used  in  their  plain  sense. 
It  is  observable  that  this  section  confers  the  right  of  voting  in  respect  of  the 
liability  to  pay  a  certain  rent ;  it  is  not  the  value  of  the  land,  or  the  payment 
of  the  rent,  which  is  the  criterion ;  and  this  is  very  peculiar.  Where  the 
i^go-i  franchise  is  given  in  respect  of  *the  value  of  the  land  occupied,  the 
case  is  very  different.  There,  the  right  would  appear  to  be  intended 
to  be  conferred  in  respect  of  the  value,  although  made  up  of  several  items. 

The  various  settlement  cases  that  have  been  referred  to  have  not  much 
bearing  upon  the  present  case.  They  have  a  very  different  scope  from  the 
question  here. 

I  think,  therefore,  that  the  name  of  this  voter  was  improperly  retained  on 
the  list. 

Erle,  J.  I  am  of  the  same  opinion.  The  twentieth  section  of  the  2  W. 
4,  c.  45,  gives  a  qualification  in  respect  of  leasehold  property ;  first,  to 
tenants  for  sixty  years,  at  a  10/.  rent ;  (a)  secondly,  to  tenants  for  twenty 
years,  at  50/.  rent ;  and,  thirdly,  to  tenants  from  year  to  year  at  a  50/ 
rent ;  (6)  and  I  think  that  in  all  these  cases  it  was  meant  that  the  holding 
should  be  under  one  tenancy  at  one  rent.  I  am  fortified  in  this  opinion  by 
a  reference  to  the  twenty-seventh  section,  where  the  value  of  the  premises 
is  mentioned  ;  which  value  might  be  made  up  of  different  holdings,  but  for 
the  enactment  that  where  a  building  and  land  are  joined  together,  they  must, 

(a)  See  the  argument  in  Hopkins's  case^  Delane,  202. 

(6)  See  the  argument  in  Mann.  Notes  of  Revision  Cases,  2d  ed.  p.  180,  dec 
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m  order  to  confer  the  franchise,  be  held  under  the  same  landlord.  With 
respect  to  the  recent  poor-law  statutes,  the  whole  tenor  of  their  enactments, 
shows  that  the  legislature  intended  one  tenement  to  confer  a  settlement. 
But  the  analogy  to  be  drawn  from  those  statutes  is  not  very  cogent. 

Decision  reversed. (a) 

(u)  The  principle  of  entirety  of  rent,  upon  which  this  case  was  decided,  if  carried  out,  win 
apply  to  the  not  unusual  case  of  a  party  holding  two  or  more  tenements,  by  successive  takings 
from  the  same  landlord,  and  even  to  a  case  where  several  tenements  are  held  by  the  same 
demise,  but  with  separate  renders. 


*BOROUGH   OF   TUTNES.  [^29 

CUMING,  Appellant;  TOMS,  Respondent.     JVw.  18. 

Under  the  6  dt  7  Vict  c  18,  s.  100,  a  notice  of  objection  may  be  posted  by  an  agent  for  the 

objector. 
And    the   objector   himself  may  produce  the  stamped  duplicate  of  such  notice,  before  the 

revising  barrister,  although  the  notice  was  posted  by  an  agent 

Case.  Francis  Brooking  Cuming  of  Fore  street,  in  the  list  of  voters 
for  the  parish  of  Totnes  in  the  borough  of  Totnes,  objected  to  the  name 
of  Francis  Coaker  being  retained  on  the  list  of  persons  entitled  to  vote 
in  the  election  of  members  for  the  said  borough. 

A  paper  writing,  hereunto  annexed,  purporting  to  be  a  duplicate  of  the 
notice  of  objection  stamped  at  the  post-office  on  the  21st  day  of  August 
last,  was  produced  before  me.  The  said  paper  had  been  signed  by  the 
said  objector,  and  compared  by  him  with  the  original  notice,  and  both 
were  addressed  to  the  voter  at  his  place  of  abode  as  described  in  the  said 
list,  and  both  were  delivered  ^by  him  to  James  Bosson  Taylor,  his  clerk, 
to  take  to  the  post-office  on  the  said  21st  day  of  August. 

The  said  James  Bosson  Taylor  immediately  left  the  office  of  the  said 
objector,  taking  ifrith  him  the  said  paper  and  notice,  and  returned  within 
the  space  of  a  quarter  of  an  hour  with  the  said  paper  stamped  with  the 
post-office  stamp,  "21st  August,  1844."  The  said  notice  would,  in  the 
ordinary  course  of  post,  have  been  delivered  at  the  place  of  abode  as 
described  in  the  Hst  on  or  before  the  25th  day  of  August  last.  James  Bosson 
Taylor,  being  confined  by  illness,  was  unable  to  attend  before  me. 

It  was  objected  on  the  part  of  Francis  Coaker,  that  as  such  alleged 
duplicate  was  produced  by  the  objector  himself,  and  not  by  the  said 
James  Bosson  Taylor,  the  *party  by  whom  the  notice  had  been  r^^^ 
posted,  the  service  of  the  said  notice  was  not  duly  proved  ;  and  I 
being  of  that  opinion,  retained  the  name  of  the  voter  on  the  list.  The  voter 
did  not  prove  his  qualification.(a) 

The  cases  of  eleven  other  parties  were  consolidated  with  the  principal  case 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circum 

(a)  Vide  post,  132. 
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stances  mentioned  in  the  above  statement,  the  name  of  Francis  Coaker 
was  rightly  retained  on  the  said  list. 

If  the  court  are  of  that  opinion,  the  register  is  to  stand  without  amend- 
m3nt.  If  the  court  are  of  a  contrary  opinion,  then  the  register  to  be 
amended  by  expunging  therefrom  the  name  of  Francis  Coaker. 

(Signed)  J.  L.  L.,  revising  barrister. 

Cockburriy  for  the  appellant.    The  question  in  this  case  arises  under  the 
100th  section  of  the  6  &  7  Vict.  c.  18,  (a)  by  which  it  is  enacted  that  when- 
ever any  person  shall  be  desirous  of  sending  a  notice  of  objection  by  post, 
he  shall  deliver  the  same  open,  and  in  duplicate  to  the  postmaster ;  "  and 
the  production  by  the  party  who  posted  such  naticBy  of  the  stamped  duplicate, 
shall  be  evidence  of  the  notice  having  been  given."     The  question  is, 
whether  the  stamped  duplicate  of  notice  must  necessarily  be  produced 
.  before  the  revising  barrister  by  the  identical  party  by  whom  the  notice  was 
posted.     The  obvious  intention  of  the  section  was,  that  the  objector  should 
be  enabled  to  avail  himself  of  the  stamped  duplicate  ;  and  the  production 
of  that  duplicate  is  made  sufficient  evidence  of  the  notice  having  been 
given. (6)    [Tindal,  C.  J.     It  seems  that  credit  is  given  to  the  stamp.] 
^1^--.     Great  inconvenience  would  otherwise  result,  *and  the  provisions 
of  the  statute,  as  to  this  mode  of  serving  the  notice,  would  be 
rendered  nugatory. 

KinglakBy  Serjt.  for  the  respondent,  was  then  called  upon.  The  argu- 
ment on  *.he  part  of  the  appellant  assumes  that  the  production  of  the 
stamped  duplicate  is  the  only  material  fact  to  be  considered ;  but  the  day 
and  the  hour  when,  and  the  place  where,  the  notice  was  posted,  are  also 
material :  it  must  be  posted  so  as  to  be  delivered  m  due  course.  [Tin- 
dal, C.  J.  That  would  be  matter  of  evidence  before  the  revising  barrister.] 
It  could  not  be  ascertained  without  fixing  the  time  when  the  notice  was 
posted ;  and  that  could  only  be  proved  by  the  party  who  posted  it.  It 
may  also  be  important  to  show  that  the  regulations  as  to  registration,  &x;., 
which  may  be  made  by  the  postmaster,  have  been  complied  with.  [Tin- 
dal, C.  J.  What  is  the  meaning  of  the  stamp  that  is  to  be  affixed  to  the  dupli- 
cate ?  That  would  bear  the  date  when  the  notice  was  posted.  Maule,  J. 
It  must  mean  the  appropriate  stamp,  one  which  would  show  when  the  notice 
was  posted.]  This  production  of  a  stamped  duplicate  is  a  substitute  for 
the  former  proof  of  service  of  notice,  which  must  have  been  by  leaving  it 
at  the  place  of  abode  of  the  party  objected  to  ;  (c)  in  which  case,  in  order 
to  prove  the  service,  it  was  necessary  to  give  notice  to  produce  the  original 
notice,(rf)  and,  in  the  event  of  its  non-production,  to  call  the  party  by 

(a)  See  Cooper,  app. ;  Coatei,  reap.,  ante,  Vol.  V.  p.  98. 
(6)  Vide  ant6,  Vol.  V.  p.  103,  n.  (6). 

(c)  See  2  W.  4,  c.  45,  as.  39,  47,  6  &  7  Vict  c.  18,  as.  7,  17. 

(d)  The  rule  that  it  is  unnecessary  to  give  notice  to  produce  a  notice,  does  not  appear  to  be 
properly  applicable  to  cases  in  which  the  instrument,  though  called  a  notice,  has  a  distinct  legal 
operation.  Thus,  a  notice  to  quit  does  not  merely  convey  information  as  to  the  approaching 
te-mination  of  the  tenancy,  but  is,  itself^  the  determining  acu 
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whom  the  notice  was  served.  Part  of  this  difficulty  has  been  got  rid  of 
by  the  present  enactment ;  inasmuch  as  another  method  of  service  has  been 
•introduced ;  but  the  party  by  whom  that  service  was  effected  ^.#00 
must  still  be  called.  Assuming  that  the  stamp  upon  the  duplicate  ^ 
would  point  out  the  place,  and  the  day  and  hour  when  the  notice  was 
posted,  still,  as  this  is  a  statutory  notice,  it  must  be  construed  strictly. 
Throughout  the  registration  act,  where  personal  service  is  required,  the 
words  «  deliver  or  cause  to  deliver"  are  used.  In  giving  notice  by  post, 
it  was  clearly  intended  that  the  objector  himself  should  be  the  party  to  post 
the  notice.  [Erskine,  J.  Is  that  objection  raised  upon  the  case  ?]  It  is 
involved  in  the  other  point.  [Tindal,  C.  J  If  that  be  the  true  construction 
of  the  act,  a  party  who  was  labouring  under  a  fit  of  the  gout  could  not 
make  an  objection.]  He  might  adopt  the  other  mode  of  service,  by  an 
agent.  In  sect.  3,  it  is  said,  that  the  clerk  of  the  peace  shall  ^^  cause  to  be 
delivered"  his  precept  to  the  overseers ;  in  sect.  7,  which  relates  to  the 
notices  of  objectipns  in  counties,  it  is  said,  "  the  objector  shall  give,  or  cause 
to  be  given,  to  the  person  objected  to,  or  leave  or  cause  to  be  lefty  at  his 
place  of  abode,  a  notice,"  &c. ;  by  sect.  10,  the  town-clerk  is  to  "  cause 
to  be  delivered"  his  precept  to  the  overseers  ;  and  in  sections  47  and  48, 
there  is  a  distinction  between  the  « transmission"  and  the  "  delivery"  of  the 
revised  lists  by  the  revising  barrister.  It  is  submitted,  therefore,  that  the 
delivery  of  the  notice  to  the  postmaster  should  be  by  the  hands  of  the  ob- 
jector himself;  and  that,  at  all  events,  it  is  necessary  that  the  party  who 
posted  the  notice  should  personally  attend  before  the  revising  barrister,  to 
prove  the  fact  of  such  posting. 

Tindal,  C.  J.  I  can  see  no  reason  why  the  general  maxim,  which  is 
of  almost  universal  application, — quijacit  per  alium,  fadt  per  se, — should 
not  apply  in  this  case.  If  any  inconvenience  had  been  pointed  out  as  likely 
to  result  from  the  application  of  that  maxim  in  •this  case,  the  question  poq 
would  have  assumed  a  different  shape.  It  appears,  when  the  stamped 
duplicate  is  produced  before  the  revising  barrister  by  the  proper  party,  that 
iaith  and  credit  are  given  to  the  stamp  affixed  at  the  post-office.  The  party 
who  posts  the  notice  may  be  the  principal,  that  is,  the  objector  himself,  or 
an  agent  employed  by  him  for  that  purpose ;  and  I  also  think  that  the  party 
who  produces  the  stamped  duplicate  before  the  revising  barrister  may  be 
either  the  agent  who  actually  posted  the  notice,  or  the  principal  who  sent 
it  to  be  posted.  This  construction  is  consistent  with  reason  and  is  not  in- 
consistent with  the  actual  terms  of  the  section. 

CoLTMAN,  J.  Upon  a  former  discussion  as  to  the  meaning  of  this  sec- 
tion,(a)  whether  a  delivery  at  the  post-office  was  sufficient  without  proving 
that  the  delivery  had  been  made  to  the  postmaster  himself,  the  question 
was  open  to  some  difficulty ;  but  it  was  ultimately  held  that  such  a  deli- 
very was  sufficient.  That  decision  is  an  authority  for  the  conclusion  to 
which  we  now  come.  No  inconvenience  from  the  course  pursued  on  thi& 
(a)  Cjoptr  \  appeUant,  Coata,  respondent    Ant^,  Vol.  V.  p.  98. 
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occasion  has  been  suggested ;  and  no  satisfactory  reason  has  been  given 
why  the  objector  himself  should  deliver  and  post  the  notice  of  objection ; 
or  why,  when  posted  by  an  agent,  he  should  not  produce  the  stamped 
duplicate  before  the  revising  barrister. 

Maule,  J.  It  would  require  very  strong  words  m  the  statute,  or  the 
conviction  that  manifest  inconvenience  would  result  from  a  contrary  course, 
to  satisfy  me  that  the  delivery  of  the  notice  of  objection  at  the  post-office 
must  be  made  personally  by  the  objector  himself  There  is  nothing  in  the  lan- 
*'?41  guage  of  the  registration  *act,(a)  neither  has  any  inconvenience  been 
suggested,  to  lead  me  to  ssuch  a  conclusion.  I  think  our  present  ruling 
is  quite  in  conformity  with  previous  decisions ;  and  if  we  were  to  decide 
otherwise,  it  would  lead  to  a  very  inconvenient  rule.  The  object  of  the 
section  (6)  is,  that  the  production  of  the  stamped  duplicate  shall  be  suffi- 
cient evidence  before  the  revising  barrister  of  the  proper  service  of  the 
notice  of  objection. 

Erle,  J.  I  am  of  the  same  opinion.  The  statute  says  that  the  party 
objecting  shall  deliver  the  notice  of  objection  to  the  postmaster. (6)  I  think 
there  is  a  sufficient  compliance  with  this  requisition  if  the  notice  is  posted 
by  an  agent.  It  is  further  said  (6)  that  the  production,  by  the  party  who 
posted  such  notice,  of  a  stamped  duplicate  shall  be  evidence  of  such  notice 
hnving  been  given ;  and  I  think  it  is  also  sufficient  if  the  objector  pro- 
duces the  stamped  duplicate,  though  it  was  posted  by  an  agent.  And  this, 
upon  the  principle,  quiJhcU  per  almm^facU  per  se.  The  words  «  caused 
to  be  delivered,"  &c.,  which  have  been  referred  to,  in  other  parts  of  the 
statute,  are  only  used  for  greater  caution. 

Decision  reversed, 
(o)  6  &  7  Vict  c.  18.  (1)6  6c  7  Vict  c  18,  s.  100. 


•35]  •borough   of   WAKEFIELD. 

NETTLETON,  Appellant ;  BURRELL,  Respondent.     JVov.  19. 

Where  a  revising  barrister  having  assented  to  the  substance  of  a  special  case  agreed  upon 
between  the  parties  thereto,  but  died  without  having  finally  settled  the  terms  in  which  the 
statement  should  be  made,  the  court  refused  to  allow  the  case  to  be  entered. 

Whether,  supposing  the  assent  of  the  revising  barrister  to  have  been  given  to  the  special  case 
in  its  terms,  the  court  would  allow  the  case  to  be  entered  without  his  signature  after  his 
death,  gtuerc 

KiNGLAKE,  Serjt.,  within  the  first  four  days  of  term,  applied  for  permis- 
sion to  enter  the  appeal  in  this  case ;  but  the  court  being  of  opinion  that 
the  affidavit  upon  which  he  moved  was  not  sufficient,  he  obtained  leave  to 
renew  the  application  upon  an  amended  affidavit. 

He  now  applied  accordingly  upon  an  affidavit  which  stated  the  following 
facts : — At  the  last  revision  of  the  lists  of  voters  for  the  borough  of  Wake- 
field, the  appellant  objected  to  the  name  of  the  respondent  (amongst  others^ 
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being  retained  upon  the  list ;  but  the  revising  barrister  disallowed  the 
objection,  and  the  names  were  retained.  Due  notice  of  dn  intention  to 
appeal  was  given  to  the  barrister,  and  he  consented  to  grant  a  case  for  the 
opinion  of  this  court,  and  desired  the  parties  on  both  sides  to  prepare  a 
statement  of  the  facts  for  him  to  examine  and  settle.  A  statement  of  facts 
was  accordingly,  the  same  day,  agreed  upon,  drawn  up,  and  signed  by  the 
appellant  and  respondent :  it  was  handed  to  the  barrister,  who  expressed 
his  approval  of  the  statement,  but  returned  it  to  the  parties,  with  a  recom- 
mendation that  they  should  make  some  formal  alterations.  The  parties 
accordingly  remodelled  the  case  in  the  form  suggested,  and  the  appellant 
having  subscribed  the  declaration  required  by  sect.  42,  of  the  6  &  7  Vict, 
c.  18,  sent  it  to  the  barrister.  The  latter  died  shortly  afterwards ;  and  the 
statement  of  the  case  was  found  in  the  above  state,  and  without  his  signa- 
ture, among  his  papers,  after  his  death. 

•The  learned  seijeant  submitted  that  the  provisions  of  the  6  &  7  pn^ 
Vict.  c.  18,  s.  42,  were  merely  directory ;  and  that  the  absence  of 
the  signature  of  the  revising  barrister  was  immaterial,  as  the  facts  disclosed 
by  the  affidavit  sufficiently  showed  that  he  had  substantially  approved  the 
statement  of  the  facts,  and  that  the  alterations  which  he  required  were 
merely  formal. 

Ckannellj  Serjt.,  contrdy  was  not  called  upon. 

Tdhjal,  C.  J.  The  first  step  requisite  to  support  the  present  applica 
tion  does  not  appear  to  be  made  out ;  as  from  the  affidavit,  it  is  far  from 
clear  that  the  revising  barrister  had,  in  fact,  approved  of  the  case,  as  stated 
by  the  parties.  Supposing  even  that  the  signature  of  the  barrister  might 
be  dispensed  with,  his  approbation  of  the  statement  undoubtedly  could  not 
be.  The  presumption  appears  rather  to  be  that  he  did  not  quite  approve 
of  the  statement ;  or,  at  least,  that  he  entertained  some  doubt  concerning 
it.  Possibly  he  may  have  intended  to  make  some  alteration  before  signing 
it:  otherwise  he  would  in  all  probability  have  signed  it  at  once.  As  the 
statement  was  not  finally  settled  by  the  barrister,  the  whole  matter  appears 
to  have  been  still  in  fieri.     The  case  therefore  is  not  within  our  jurisdiction. 

The  other  judges  agreed. 

Per  curiam; 

Permission  to  enter  the  appeal  refiised. 
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*371  ^COUNTY    OF   NORTHAMPTON,   NORTHERN   DIVISION. 

DAVIS,  Appellant ;  WADDINGTON,  Respondent.     JVbv.  21. 

The  trustees  of  an  almshouse  were  empowered  by  letters  patent  of  incorporation  to  appoint 
and  remove  twenty-four  inmates,  «/o/»>«  quolies  sibi  conveniens /ore  videbitur" 

Held,  that  the  inmates  appointed  under  this  power  did  not  take  an  estate  for  life  in  the  pro- 
perty enjoyed  by  them  as  such  inmates,  and  were,  therefore,  not  entitled  to  be  registered  afl 
freehoIders.(a) 

Case.  Thomas  Waddington  duly  objected  to  the  name  of  Thomas 
Davis,  which  appeared  on  the  list  of  claimants  for  the  parish  of  Rothwell. 
^s  follows: 


Davis,  Thomas. 

Rothwell. 

Freehold   houses 

Emoluments  arising 

and     gardens, 

out    of    freehold 

as  principal  of 

houses  and  lands 

Jesus     Hospi- 

belonging to  Jesus 

tal. 

Hospital,      Roth- 
well, in  the  occu- 
pation of  himself 
and    Robert  Haf- 
ford,  anjl  others. 

He  also  duly  objected  to  the  name  of  Robert  Burbridge,  which  appeared 
on  the  same  list  as  follows : 


Burbridge,  Robert. 

Rothwell. 

Freehold  appoint- 

Emoluments arising 

ment  as  inmate 

out    of    freehold 

of  Jesus  Hospi- 

houses and  lands 

tal. 

belonging  to  Jesus 
Hospital,      Roth- 
well, in  the  occu- 
pation of  myself, 
Robert      Hafford, 
and  others. 

He  also  objected  to  twenty-three  other  names  appearing  on  the  said  list, 
whose  qualifications  were  described  in  like  manner. 

Owen  Ragsdale,  deceased,  left  his  estate,  for  founding  an  hospital  at 
Rothwell,  to  five  trustees  who  were  incorporated  by  the  name  of  the  Go- 
^oo-i  vemors  of  Jesus  Hospital,  •Rothwell,  by  letters  patent,  bearing  date 
^  the  thirty-eighth  year  of  Elizabeth.  The  governors  receive  the  rents 
of  the  estate,  and  pay  to  the  principal  and  inmates  of  the  hospital  as  fol- 
lows : — To  the  principal,  35/.  per  annum,  and  to  each  inmate  6^.  per 
week.  There  are  now  twenty-six  inmates,  two  having  been  added  to  the 
original  number  of  twenty-four,  by  recommendation  of  the  charity  commis- 
sioners. 

In  accordance  with  the  by-laws  made  by  the  original  governors,  and 
now  b  force,  the  principal  is  elected  by  the  ^majority  of  governors,  and  the 

(a)  Bee  the  next  case. 
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inmates  by  such  governors  in  rotation.  The  appointments  are  made  in 
writing,  and  are  generally  in  the  following  form : — 

u  To ,  principal  of  Jesus  Hospital,  in  Rothwell,  in  the  county  of 

Northampton. 

«  Whereas ,  a  poor  man,  late  of  your  said  hospital,  is  dead,  you, 

the  said  principal,  are  hereby  to  admit in  the in  the  hun- 
dred of in  the  said  county,  into  your  said  hospital,  in  the  room  and 

place  of  the  said ,  deceased,  it  being  my  turn,  as  one  of  the  govern- 
ors thereof,  to  appoint  a  poor  man  to  be  placed  in  the  said  hospital  upon  a 
vacancy  ;  and  for  so  doing,  this  shall  be  to  you  a  sufficient  warrant. 

"  Given  under  my  hand  and  seal,  this day  of 18 — ." 

No  instance  is  recorded  of  any  principal  or  inmate  having  been  expelled 
the  hospital. 

The  principal  has  a  house  and  garden  within  the  hospital,  and  each  in- 
mate, on  his  appointment,  is  provided  with  a  room  and  piece  of  ground, 
for  his  own  separate  use,  of  the  value  of  more  than  40^.  per  annum,  which 
is  generally  the  room  and  garden  of  the  person  whose  death  gave  occasion 
for  his  appointment ;  but  the  principal  exercises  a  discretion  as  to  the  room 
which  the  new  comer  is  to  use. 

^lliere  are  also  four  halls  in  common  to  the  inmates.  r«oQ 

ITie  charter  of  incorporation  sets  forth  the  power  of  the  governors 
then  being,  and  their  successors,  and  a  majority  of  them  «<  to  elect,  nomi- 
nate, and  assign,  appoint,  license,  deprive,  expel,  and  remove  the  said 
principal,  and  twenty-four  poor  and  infirm  men  in  the  said  hospital  called 
Jesus  Hospital  in  Rothwell,  in  the  county  of  Northampton,  from  time  to 
time,  to  be  placed  there  for  the  time  being,  or  either  of  them,  so  often  as  it 
shall  seem  to  be  convenient  to  them,  or  the  greater  number  of  them"  {toties 
quoties  sibij  out  eorum  numero  majori^  conveniens  fore  videbitur.) 

The  said  charter  further  declares  that  the  "  Governors  shall  be  able  to 
make  fit  and  wholesome  statutes  and  ordinances,  in  writing,  concerning 
and  touching  the  nomination,  election,  order,  government,  punishment,  ex- 
pulsion, amotion,  and  direction  of  the  said  principal  and  twenty-four  poor 
infirm  men,  and  every  of  them  ;  and  concerning  and  touching  the  stipends 
and  salaries  of  the  same  principal,  and  twenty-four  poor  and  infirm  men, 
and  every  of  them  ;  and  concerning  and  touching  the  order  and  govern- 
ment, demising,  leasing,  disposition,  recovery,  and  defence  and  preserva- 
tion of  the  manors,  messuages,  lands,  tenements,  and  hereditaments,  goods, 
and  chattels  of  the  said  hospital." 

It  then  gives  the  same  powers  to  the  successors  of  the  said  governors, 
and  declares  that  such  statutes  and  ordinances  shall  not  be  repugnant,  con- 
trary, or  derogatory  to  the  laws,  statutes,  rights,  or  customs  of  the  kingdom 
of  England. 

In  pursuance  of  the  powers^ granted  by  the  charter,  the  original  govern- 
ors made  by-laws  or  statutes  for  the  election,  government,  and  removal  of 
the  principal  and  poor  men  in  the  hospital :  by  which  it  is  ordained,  that 
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DO  prmcipal,  or  poor  man,  shall  be  eligible  to  be  admitted  unless  he  be 
*401  ^^^y  years  of  age  at  the  least,  and  *be  unmarried ;  nor  shall  they, 
being  admitted,  continue  in  the  said  ho^ital  unless  they  continue  to 
be  unmarried.  The  said  statutes  also  ordain,  that  «<  when  any  of  the  poor 
or  sick  men  shall  die,  resign,  give  over  his  place,  or,  for  any  offence,  or 
other  lawful  and  reasonable  cause  be  removed,''  the  principal  shall  give 
notice  to  the  governor  (whose  turn  it  is  to  nominate  a  poor  man)  of  the 
same.  The  statutes  relating  to  the  removal  of  the  poor  men,  order  that 
every  poor  man  dweUing  in  the  hospital  shall  work  at  any  trade,  according 
to  his  strength,  that  is  not  noisy  or  noisome,  and  by  no  means  give  himself 
to  <<  idleness,  drunkenness,  vagrant  life,  or  begging ;  and  the  principal  shall 
inquire,  and  report  to  the  governors,  which  of  the  said  poor  or  sick  men 
shall  be  idle,  and  which  shall  resort  to  the  ale-house  or  place  of  great  dis- 
order, to  the  intent  that  all  the  said  governors, — or  such  governors,  which, 
with  the  most  part  of  the  assistants,(a)  shall  assemble  at  the  said  house,  at 
some  convenient  time,  by  any  of  the  governors  appointed  therefore,  after 
reasonable  notice  of  that  time  given  to  all  the  rest  of  governors  and  assist- 
ants for  the  time  being,  to  examine  the  cause, — may  instantly  inflict  such 
punishment  upon  the  offenders,  by  abatement  of  their  wages,  expulsion  or 
otherwise,  as  they  shall  think  that  the  offence  shall  deserve."  ' 

It  was  objected  that  the  claimants  had  no  estate  which  entitled  them  to 
have  their  names  retained  upon  the  list,  inasmuch  as  the  power  of  amotion 
by  the  governors,  contained  in  the  charter  of  incorporation,  and  not  ex- 
hausted or  limited  by  the  by-laws,  prevented  them  from  acquiring  any 
estate  of  freehold  by  virtue  of  their  appointment. 

•41 1         *^  decided  in  favour  of  the  objection,  and  expunged  the  names 
-'     from  the  list.     (The  cases  were  consolidated.) 

(Signed)        J.  M.,  revising  barrister. 

Maunsell^  for  the  appellant.  The  appointment  of  the  principal  and  inmates 
of  the  hospital  must  be  presumed  to  be  an  appointment  for  life,  defeasible 
on  certain  conditions ;  they  are  therefore  tenants  for  life.  It  is  true,  that  by 
the  charter  of  Elizabeth,  the  governors  have  the  power  of  removing  the 
inmates  "  as  often  as  it  shall  seem  to  be  convenient  to  them ;"  but  the  term 
convenient  had  not  the  same  meaning  then  as  now.  It  now  means  commo- 
dious. In  Ainsworth's  dictionary  the  word  conveniens  is  rendered  "  meet, 
suitable."(6)  The  meaning  of  the  charter,  therefore,  is,  that  the  inmates 
may  be  discharged  only  upon  suitable  or  proper  occasions,  such  as  their 
misconduct  would  give  rise  to.  This,  consequently,  is  not  like  an  appoint- 
ment durante  bene  placito.     The  by-laws  of  the  hospital  may  be  taken  as  a 

(a)  The  asdstants  are  elected  by  a  majority  of  the  governors,  aiid  have  no  voice  in  appoint- 
ing the  poor ;  the  governors  elect  a  governor  on  death  or  resignation,  from  the  assistants. 

(6)  So,  in  Terence,  Eun.  iil  2,  41,  «  Hauxi  convenit**  fyc. 

The  legal  meaning  of  the  term  "  convenient"  at  the  period  of  the  charter,  may  be  renderea 
oy  the  words  **  proper**  or  "just,"  and  "inconvenient*'  by  the  words  "improper**  or  "unjust." 
Hence,  these  legal  maxims, — **  Nihil  quod  ctt  inconveniSis  est  lidtum^" — "  The  law  will  sooner 
sufier  a  mischief  than  an  inconvenience  ;**  t.  e.  it  is  better  that  damage  should  be  incurred,  than 
that  injostice  should  be  perpetrated. 


7  Manning  &  Grangee.  41 

contemporaneous  exposition  of  the  charter ;  and  contemporanea  ea^sitio 
fortisstma  est.(a)  The  usage  also  is  in  favour  of  the  construction  con- 
tended for  by  the  appellant.  Contemporaneous  exposition  and  usage  have 
been  resorted  to  even  to  extend  the  words  of  a  grant  from  the  crown  beyond 
their  natural  import ;  as  in  The  Mayor  of  London  v.  Long^  1  Campb.  22  ;-— 
to  ascerta'm  the  meaning  and  effect  of  a  charter ;  The  Governors  of  Luton 
School  v.  *  Scarlett^  2  Yo.  &  J.  330,  and  in  various  other  instances ;  r» -„ 
The  Mayor  of  Hull  v.  Homer,  Cowp.  102 ;  Rex  v.  Varlo,  Id.  248.  '■ 
The  importance  of  usage  for  such  purposes  is  much  insisted  on  by 
BuLLER,  J.,  in  Blankley  r.  Winstanley,  3  T.  R.  279,  288.  If  these  parties 
take,  as,  it  is  submitted,  they  do,  an  estate  during  good  behaviour,  it  is ' 
equivalent  to  an  estate  for  life.  In  Cruise's  Digest,  Offices,  (sect,  27,)  it  is 
said,  « If  an  office  be  granted  to  a  person  quamdiu  se  bene  gesserit,  the 
grantee  has  an  estate  for  life ;  for  as  nothing  but  misconduct  can  determine 
his  interest,  no  one  can  prefix  a  shorter  time  than  life ;  since  it  must  be  by 
his  own  act,  which  the  law  will  not  presume,  that  his  estate  can  deter- 
mine." 

Byles,  Serjt.,  for  the  respondent.  It  is  to  be  observed  that  the  present 
claim  is  not  in  respect  of  any  particular  room  occupied  by  each  inmate.  It 
is 'not  necessary  to  inquire  whether,  if  there  existed  any  tenancy  for  life  in 
this  case,  it  would  constitute  a  freehold  within  the  statutes  of  8  Hen.  6, 
c.  7,  and  10  Hen.  6,  c.  2.  But  it  is  sufficient  to  argue  that  these  parties 
have  not  a  tenancy  for  life.  The  legal  fee-simple  is  in  a  corporation  aggre- 
gate, of  which  these  parties  are  members ;  and  they  are  therefore  not  entitled 
to  vote. 

Maunsell  was  then  called  upon  to  reply.  ITie  corporation  are  merely 
trustees  for  the  inmates.  The  latter  are  in  the  position  of  masters  of  a 
school,  or  dissenting  ministers  appointed  by  trustees ;  (6)  and  by  the  seventy- 
fourth  section  of  the  6  &  7  Vict.  c.  18,  trustees  have  no  right  to  vote. 

ByleSj  Serjt.,  was  called  upon  in  continuation.  The  mmates  have  not  an 
estate  for  life.  They  may  be  *removed  by  the  governors  whenever  p^^« 
it  shall  seem  convenient  to  them.  They  hold  tiheir  situations  upon 
the  same  tenure  as  the  king's  judges  did  before  the  Revolution,  who  were 
appointed  durante  bene  placiio  nostro.  It  appears  from  the  by-laws  that 
the  inmates  may  be  expelled  for  such  causes  as  idleness  or  marriage ;  which 
latter  example,  at  least,  shows  that  the  appointment  was  not  during  good 
behaviour. 

Maunsell,  in  reply.  At  any  rate,  this  is  an  interest  of  uncertain  duration, 
and  consequently  it  constitutes  a  tenancy  for  life.  This  rule  is  laid  down 
as  collected  from  the  ancient  authorities,  in  a  note  to  Wynne  v.  Wynne, 
^nte,  vol.  ii.  19;(c)  and  is  also  to  be  found  in  Co.  Litt.  42  a.  The 
parties  here  had  certainly  each  a  tenement,  as  the  case  finds  that  each 
inmate  has  a  house  and  gai^en  to  himself.     [Byles,  Serjt.     They  do  not 

(a)  Vide  1  Shower,  635.  (6)  Vide  port,  48,  49. 

(c)  For  some  of  which,  we  pott,  45,  n. 
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claim  in  respect  of  house  and  garden,  but  in  respect  of  the  emoluments.] 
The  real  question  is,  whether  each  of  them  has  an  interest  for  life  to  the 
extent  of  405.  a  year.  They  have  vested  rights,  which  the  court  wDl  not 
lightiy  disturb.  He  also  referred  to  Wilkinson  v.  Malin,  2  Tyrwh.  544, 
2  C.  &  J.  636. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  parties  upon  whose  behalf  this 
appeal  has  been  preferred  did  not  take  a  freehold  estate.  The  patent  of  ^ 
mcorporation  contains  a  power  conferred  upon  the  governors  to  nominate 
whom  they  may  think  proper  as  inmates  of  the  hospital,  and  also  a  power 
10  remove  such  inmates,  which  is  given  in  the  most  general  terms — «  So 
often  as  it  shall  seem  to  be  convenient  to  them  or  the  greater  number  of 
them."  I  can  scarcely  conceive  words  of  more  general  import  than  these, 
or  conferring  a  wider  exercise  of  discretion.  I  do  not  at  all  dissent  from 
•AA-\  ^^  •statement  as  a  general  proposition,  that  the  by-laws  of  a  cor- 
poration  may  be  taken  as  an  exposition  of  their  charter.  But  the 
oy-laws  here  give  the  power  to  remove  in  very  general  terms — the  governors 
are  empowered  to  remove  the  inmates  "  for  any  offence  or  other  la\vful  or 
.'^asonable  cause."  One  can  easily  conceive  a  reasonable  cause  for  removal 
without  any  offence  having  been  committed  by  the  party,  as  in  the  case  of 
one  of  the  inmates  becoming  suddenly  rich.(a)  Upon  the  whole,  I  am  of 
opinion  that  these  parties  did  not  take  a  freehold  estate,  and  that  the  deci- 
sion of  the  revising  barrister  must  be  affirmed. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  If  the  terms  of  the  charter  had 
been  different ;  if  the  words  had  been,  that  the  inmates  might  be  removed 
oy  the  governors  "  as  often  as  convenient,"  the  case  might  have  been  open 
*o  Mr.  MaunselPs  argument ;  but  the  words  are,  "  so  often  as  it  shall  seem 
CO  be  convenient  to  them ;"  and  this,  I  think,  clearly  gives  the  trustees  a 
discretionary  power  of  removing  &e  inmates. 

Maule,  J.  The  question  in  this  case,  whether  these  parties  took  an 
estate  for  life,  depends  upon  the  nature  of  the  interest  taken  by  them  under 
their  appointment  by  the  governors.  The  power  both  of  appointment,  and 
of  removal,  is  given  by  the  charter.  I  think  the  term  conveniens y  there 
« .  ^1  used,  meant  the  same  in  the  time  *of  Queen  Elizabeth  as  it  meant 
in  that  of  Augustus  Csesar,  and  as  it  now  means  in  the  time  of  Queen 
Victoria.  The  meaning  of  the  expression  is,  that  the  governors  may  remove 
an  inmate  as  often  as  it  seems  fit  to  them.  An  appointment  of  this  kind 
never  confers  a  right,  but  the  party  is  always  subject  to  removal  at  the 
arbitraiy  discretion  of  those  by  whom  he  was  appointed.  That  this  is 
the  meaning  of  this  charter  is  evident  from  the  by-laws ;  otherwise  marriage 
need  not  have  been  mentioned  as  a  cause  of  removal.     This  is  not  like 

(o)  If  the  patent  had  declared,  in  terms,  that  the  interest  of  the  inmate  should  cease  upon 
his  becoming  rich,  this  would  not,  it  would  seem,  have  affected  the  question  of  freehold  snj 
more  than  in  the  ordinary  case  in  the  books,  where  an  annuity  U  made  determinable  upon 
the  grantee's  being  promoted  to  a  benefice,  l^ere  appears  to  be  no  substantial  differenne 
between  the  breach  of  a  condition  in  law— euch  as  to  behave  well,— and  a  condition  in  &cty-« 
not  to  become  rich,  or  not  to  obtain  a  benefice. 
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those  cases  where  there  are  effectual  words  giving  an  estate,  with  a  clause 
of  forfeitare :  here,  the  estate  is  limited,  in  effect,  to  tlie  thinking  fit  of  the 
governors. 

Erle,  J.  Without  discussing  the  question  whether  the  property  here  was 
sufficient,  I  think  the  revising  barrister  was  right  in  his  decision.  A  power 
is  given  by  the  charter  to  appoint  inmates  for  so  long  as  the  governors  may 
think  fit.  An  appointment  so  made — and  the  appointments  in  this  case 
must  be  taken  as  if  made  in  these  terms — does  not  confer  an  estate  for  life, 
defeasible  on  a  particular  event.  The  by-laws  do  not,  and,  indeed,  could 
not,  restrict  the  powers  of  the  trustees  in  this  particular.  They  only  point 
oat  certain  instances  in  which  their  discretionary  power  of  removal  should 
be  exercised.  Decision  affirmed,  (a) 

(a)  This  judgment  of  affirmance,  in  effect,  asserts  that  the  terms  of  the  letters  patent  confer 
an  absolute  power  on  the  governors  to  remove  at  pleasure,  and  that  such  a  power  is  inconsistent 
with  the  existence  of  a  freehold  interest  in  the  appointee.  As  to  the  former  of  these  propo- 
sitions, vide  supra  41.  As  to  the  latter,  see  the  long  and  unbroken  series  of  decisions  col- 
lected, ante,  VoL  11.  p.  19,  nearly  all  of  which  appear  to  be  tacitly  overruled  by  the  judgment 
in  the  principal  case. 

Lord  Coke  says,  « If  a  man  grant  an  estate  to  a  woman  dum  tola  fuerit,  or  durante  viduitate, 
or  guamdiu  te  bene  gesserii,  or  to  a  man  and  a  woman  during  the  coverture,  or  as  long  as  the 
grantee  dwell  *in  such  a  house,"  (though  the  power  of  living  there  may  depend  upon 
the  will  of  a  third  party  or  even  of  the  grantor.)  «  or  so  long  as  he  pay  lOL,  dec,  or  [*46 
until  the  grantee  be  promoted  to  a  benefice,  or  for  any  tike  uncertain  time ;  in  all  these 
cases,  if  it  be  of  lands  or  tenements,  the  lessee  has,  in  judgment  of  law,  an  estate  for  life,  de- 
terminable, if  livery  be  made ;  and  if  it  be  rents,  advowsons,  or  any  other  things  that  lie  in 
grant,  he  has  a  like  estate  for  life  by  the  delivery  of  the  deed ;  and  in  pleading,  he  shall  allege 
the  lease,  and  conclude,  that  by  force  thereof  he  was  seised  generally  for  the  term  of  his  life." 
rCo.  Litt  42  a;  and  see  T.  37  H.  6,  fo.  26,  pi.  1,  LiUleton,  sect  381 ;  Doum  v.  Hopkins,  4:  Co. 
Kep.  30),  where  it  is  said,  that  in  IVas't^  die  writ  shall  be  general — in  terria  quas  tenet  ad 
termittum  vita,  and  the  count  special  showing  the  condition  annexed  to  the  estate.  Upon  which 
Mr.  Pretton  observes,  *<  A  limitation  for  such  an  indefinite  period  passes  an  estate  for  life,  be- 
cause the  estate  may  continue  to  the  end  of  that  period,  and  is  certainly  circumscribed  by  it.*' 
(Preston,  Estates,  405.)  In  the  case  of  equitable  interests,  the  legal  seisin  of  the  trustee,  whether 
acquired  by  livery  or  otherwise,  creates  the  equitable  seisin  of  cestui  que  trust.  In  L'urton  v. 
BurtOfi,  Lib.  Ass.  anno  17,  fo.  49,  pi.  7,  it  is  said,  that  if  A.  grant  to  B.,  that  as  soon  as  A. 
comes  to  his  manor  of  T.,  B.  shall  have  fuel  or  such  litter  as  A.  shall  make,  though  it  rests  in 
A.*8  will  whether  he  will  come  to  T.  or  no ;  yet,  if  he  do  come,  and  disturbs  B.  firom  taking 
the  fuel  or  litter,  assise  will  lie,  which  would  not  be  the  case  unless  B.  took  a  freehold  interest 
under  the  grant  Where  rent  is  granted  generally,  without  saying  for  how  long,  a  freehold 
passes.  (  Vavisor't  case,  lab.  Ass.  anno  11,  fo.  29,  pi.  8.)  Lord  Coke  goes  on  thus :  **  A  man 
may  have  an  estate  for  term  of  life  determinable  at  will.  As  if  the  king  doth  grant  an  office 
to  one  at  will,  and  grant  a  rent  to  him  for  the  exercise  of  his  office  for  the  term  of  his  life, 
thi^  is  determinable  upon  the  determination  of  his  office."  And  Brudnell,  C.  J.,  speaking  in  the 
early  part  of  the  reign  of  Hen.  8,  says,  «  A  lease  at  will  must  be  at  the  will  of  both  parties;  for, 
if  it  be  at  the  will  of  the  kswr  only,  it  is  a  lease  for  life."  M.  14  H.  8,  fo.  14.  Now,  if  a  condition,  Uiat 
tke  interest  of  the  lessee  shall  be  determinable  by  an  act  depending  upon  the  will  of  the  lessor, 
does  not  destroy  the  freehold  quality  of  that  interest,  still  less  will  it  be  affected  by  a  condition 
for  determining  the  estate  at  the  will  of  third  persons,  not  parties  to  the  grant  (M.  21  H.  7, 
fb.  .38,  pi.  47,  M.  14  H  8,  fo.  13,  14.) 

«<  If  1  make  a  lease  to  another  till  I  go  to  Westminster,  the  lessee  has  an  estate  for  life. 
8o,  if  A.  lease  to  B.  till  A.  makes  J.  S.  bailiff  of  his  manor,  B.  has  the  freehold  in  him;  foi, 
since  there  is  no  particular  time  specified,  but  it  is  left  indefinitely,  when  I  shall  go  to  West 
minster,  or  J.  S.  shall  be  made  bailiff  of  the  *  manor,  and  these  contingencies  may 
or  may  not  happen  during  the  life  of  the  less^,  and  the  livery  transfers  the  freehold  to  [47 
him,  so  he  must,  consequently,  by  the  words  of  the  gift,  enjoy  it  during  his  life,  if  none 
of  these  contingencies  happen  in  that  time  upon  which  his  estate  is  to  determine."  And  see 
\  BolL  %br.  8441 ;  Bac  Abr.  tit  Estate  for  Life,  (A.)  ;  Dyer,  300  b,  pL  39 ;  10  Vin.  Ahr.  2*8, 
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pi.  2,  4,  lb.  289,  pi.  13 ;  2  Bla.  Comm.  121 ;  Hargrave's  note  to  Co.  Litt  42,  No. 245 ;  Brewerw 
Hill,  2  Anstrutb.  413;  Hewlins  v.  Shippam,  5  Barn.  &  Cressw.  221. 

8o  an  estate  devised  to  a  man  exiled  fj'om  Holland,  for  so  long  as  he  shaU  remain  absen' 
from  Holland,  is  an  estate  for  life.  Paget  v.  Dr.  Vossius,  I  Ventris,  325;  2  Levinz,  191* 
Sir  T.  Jones,  73 ;  2  Mod.  223 ;  3  Keble,  749.  And  see  Mien  v.  Hill,  Cro.  Eiiz.  238 ;  Com.  Dig. 
lit.  Estate,  (E.  1.)  So,  if  I  grant  an  annuity  to  A.  for  so  long  a  time  as  he  is  kind,  obliging, 
and  friendly  to  me,  A.  has  a  freehold  in  the  annuity.  M.  7  E.  4,  fo.  16,  pi.  10.  If  I  enfeoff  A., 
upon  condition  that  he  re-enfeoff  B.  within  ten  yeans,  A.  is  seised  in  fee  during  the  ten  years, 
and  continues  afterwards  to  be  seised  in  fee  until  I  enter  for  a  breach  of  the  condition ; 
Jbrahal  v.  Brokesby,  E.  19  H.  6,  fo.  67,  pi.  14. 

Lord  Coke  says,  that  the  law  is  the  same  as  to  the  declaration  of  a  use,  with  respect  to  the 
quantity  of  estate  which  passes ;  in  confirmation  of  which  Mr.  Hargrave  cites,  from  Lord 
Hale's  MSS.,  a  dictum  of  Shelley,  J.,  in  21  H.  8,  (which  was  before  the  statute  of  uses,  and 
when,  therefore,  uses  stood  nearly  upon  the  same  footing  as  trusts  at  the  present  time ;)  Co. 
Litt.  42,  note  10. 

"  A  lease  expressed  to  be  determinable  at  the  will  of  the  lessor  only,  cannot,  however,  take 
efiect  as  a  conditional  leaise  for  life,  unless  the  forms  prescribed  for  the  passing  of  a  freehold 
interest  be  observed,  as  livery  of  seisin,"  &c.;  Per  Brian,  C.  J.,  of  Common  Pleas,  M.  20  E.  4, 
fo.  9,  pi.  4.  Thus,  of  corporeal  hereditaments,  (which  are  said  to  lie  in  livery ;)  if  no  livexy  be 
made,  the  grantee  takes  only  at  will.  (2  Mary,  Bro.  Abr.  tit.  Leaic,  pi.  67;  Sir  W.  CordelCs 
case,  cited  8  Co.  Rep  96  a,  Cro.  Eliz.  315J  So,  where  A.  leases  to  B.,  to  hold  at  the  teiU  of 
B.  the  lessee,  if  there  be  livery  of  seisin,  a,  has  an  estete  of  freehold  for  life  upon  condition. 
(T.  35  H.  6,  fo.  63,  pi.  3,  10  Vin  Abr.  295.)  In  the  absence  of  livery,  or  of  that  which  is  tanta- 
mount to  livery,  (or  in  the  case  of  a  trust,  in  the  absence  of  a  legal  freehold  in  the  trustee,)  the 
lessee  has  only  an  estate  at  will ;  and  the  tenancy,  whatever  be  the  language  used  in  creating 
the  demise,  will  be  at  the  will  of  both  parties.  (Co.  Litt  56  a.)  If  A.  leases  his  land  *  until 
his  debts  are  paid,'  the  lessee  has  only  an  estate  at  will,  unless  livery  of  seisin  be  made : 
with  livery,  he  has  an  estate  of  freehold ;  (viz.,  an  estete  for  life,  determinable  on  the  payment 
of  the  debts.)  (Per  Lord  Coke,  C.  J.,  3  Bulst  300,  3  Leon.  167;  Shepp.  •TouchsL 
•48]  270 ;  10  Vin.  Abr.  296.)  Where  the  freehold  claimed  is  equiteble,  the  seisin  of  the 
trustees  countervails  the  livery  of  seisin,  &&,  required  when  a  legal  freehold  is  to  be  e»- 
tablished. 

In  1522,  we  find  the  law  respecting  freehold  intereste  thus  laid  down  by  Brooke,  Justice 
of  C.  P. :  « If  I  let  lands  to  one  till  he  be  promoted  to  a  benefice ;  now,  if  he  has  livery,  he 
has  an  estate  for  life  upon  condition  (u  e.  subject  to  the  condition  that  the  life  estate  shall 
cease  upon  the  promotion  being  obtained.)  So,  of  a  lease  to  husband  and  wife  during  the 
coverture.  For  these  estates  may  be  made  to  depend  upon  such  conditions  as  have  a  human 
determination  (t.  e.  liable  to  be  determined  or  put  an  end  to  by  the  occurrence  of  some  event 
in  which  man  is  either  agent  or  patient,)  but  upon  no  other  condition ;  for  a  lease  to  endure 
so  long  as  sdch  a  tree  grows,  (as  had  been  suggested  by  counsel  in  argument,)  is  but  at  wilt 
because  it  is  not  natural  (i.  f.  according  to  the  known  and  established  rule  of  tenure)  for  aL 
estate  to  depend  upon  such  like  things."  (M.  14  H.  8,  fo.  13  a.)  That  the  law  was  also  the 
same  before  the  passing  of  the  8  H.  6,  c.  7,  which  required  a  40«.  freehold  qualification,  is 
evident  from  Bracton,  who,  writing  in  the  latter  end  of  the  thirteenth  century,  says,  that  a  man 
holds  as  freehold,  that  which  is  granted  to  him  for  life  or  indefinitely,  and  without  any  mention 
of  time;  as  if  it  be  granted  until  some  specific  thing  be  done.  £t  sciendum  quod  liberura 
tenemcntum  est,  id  quod  quis  tenet  sibi  et  hteredibus  suis,  in  feodo  et  heereditate,  (that  is,  in  fee 
by  disrent)  :  vel  in  feodo  tantiim,  sibi  et  hsr<>dibus  suis  (that  is,  in  fee  by  purchase  j  item,  ut 
liberum  teneroentum,  sicut  ad  vitam  tantum,  vel  eodem  modo  ad  ternpus  inde'erminatutn  absque 
aliqud  certa  temporis  pnefinitione,  scilicet,  doner  quidjiat  vel  ttonfiat ;  ut  si  dicatur,  Do  tali  donee 
ei  providero.  So,  again  in  1329,  where  land  was  demised  to  A.  kabtiidum,  whilst  he  paid 
twelve  marks  yearly  to  B.,  it  was  held  that  A.  had  freehold  in  the  lands  so  demised,  and  thai 
B.  had  freehold  in  the  rent  reserved,  by  reason  of  the  uncertainty.  And  it  was  compared  to  the 
case  of  land  being  given  until  the  donor  should  return  from  a  pilgrimage ;  Lib.  Ass.  anno  3,  fo. 
5,  pi.  9.  And  bee  Harcrpll  v.  Hare,  Cro.  Jac.  510 ;  Popham,  126,  127 ;  3  E.  3,  fo.  15,  pi.  16  ; 
Littleton  s.  3.50;  Co.  Litt.  214  b,  218  a.  The  bailment  of  a  horse  to  A.,  to  ride,  «  until  A. 
shall  have  finished  his  business,"  passes  an  estate  in  the  horse  for  the  life  of  A.,  by  reason  of  the 
uncertainty,  although  a  personal  chattel ;  H.  17,  E.  4,  fo.  8,  pi.  5. 

Upon  any  inquiry  into  the  nature  of  the  equitable  interest  of  a  party,  in  property  held  by 

trustees  for  his  benefit,  it  may  be  proper  to  consider  what  conveyance  it  would  be 

♦49]      necessary  for  the  trustees  to  execute  in  order  to  divest  themselves  of  all  legal  interest 

in  the  property,  for  the  period  during  which  it  is  to  be  enjoyed  beneficially  by  ceatm 

yu<  trust.     *Thus,  if  land  is  held  by  A.  in  fee,  upon  trust,  to  pay  the  rente  and  profita  to  B., 


•  7  Manning  &  Granger. 


49 


tar  so  long  time  as  B.  shall  teach  at  such  a  school,  or  say  mass  at  such  a  chapel,  or  preach  at  such 
a  meeting-house,  or  hold  the  appointment  of  bedesman  in  such  a  hospital,  the  proper  course 
would  seem  to  be,  for  A.  to  convey  to  B.  or  to  some  other  person,  an  estate  for  the  life  of  B., 
determinable  upon  his  ceasing  to  officiate  as  schoolmaster,  priest,  or  minister,  or  to  hold  the 
appointment  of  bedesman. 

It  would  appear  to  make  no  difference,  either  in  the  form  or  in  the  substance  of  the  convey- 
ance of  the  legal  estate,  if  the  oS&ce  or  appointment  was  determinable  at  the  mere  will  of  a 
third  party  ;  as  at  the  will  of  a  patron,  a  bishop,  or  a  congregation,  or  of  any  other  individual 
n  body  of  men,  or  even  at  the  mere  will  b/  ^.,  the  trugtee. 

Where  A.  is  seised  of  lands  or  tenements  for  such  an  estate  of  freehold,  customary  or  lease- 
bold  tenure  as  would  have  conferred  the  right  of  voting  on  him  if  he  had  been  beneficially 
interested,  but  which  he  holds  subject  to  a  trust  under  which  the  rents  and  profits,  or  a  suffi- 
cient portion  of  such  rents  and  profits  to  constitute  the  amount  required  with  reference  to  the 
particular  elective  franchise,  are  to  be  paid,  or  a  beneficial  occupation  is  to  be  allowed,  for  an 
indefinite  period,  the  cestui  que  trust  would  appear  to  be  entitled  to  vote.  So,  if  A.  were  pos- 
sessed of  lands  or  tenements,  for  a  term  of  1000  yeaiv,  as  trustee,  the  interest  of  his  cestui  que 
trust  would,  if  indefinite,  (and  therefore,  in  contemplation  of  law,  co-extensive  with  the  term 
itseIC)  appear  to  be  sufficient  to  confer  the  elective  franchise  on  such  cestui  que  trusty  as  a 
leaseholder  within  the  2  W.  4,  c  45,  s.  20. 

The  nature  of  the  qualification  of  Davis,  the  principal,  is  properly  described  in  the  overseers' 
lint,  and  nothing  which  amounts  to  a  sustainable  objection  is  to  be  found  in  the  fourth  column. 
But  with  respect  to  Burbridge  and  his  co-inmates,  the  claim  appears  to  be  insufficient  in  a 
point  not  amendable,  or,  at  least,  not  amended.  The  entry  is,  <*  Freehold  appointment,  as  in- 
mate of  Jesus  Hospital."  Supposing  the  interest  of  the  appointees  to  be  freeholds,  still,  unless 
the  appointment  conferred  the  right  to  the  possession,  or  to  the  perception  of  the  rents  and 
profits,  of  lands,  or  tenements,  they  wpuld  have  no  right  to  be  registered ;  and  if  the  appoint- 
ment did  confer  such  right,  it  would  be  the  lands,  or  tenements,  which  constituted  **  the  nature 
of  the  qualification,"  and  not  "  the  fi%ehold  appointment"  The  qualification  of  a  fireeholder 
IS  the  land  or  tenement  of  which  he  is  seised,  not  the  conveyance  by  which  that  land,  or  tene- 
ment, is  held. 


•county   of   NORTHAMPTON,  NORTHERN   DIVISION.  [•SO 

SIMPSON,  Appellai^. ;  WILKINSON,  Respondent.     JVbv.  21. 

By  the  39  Etiz.  c.  5,  hospitals  for  me  poor  might  be  incorporate.  Previously  to  that  act  they 
could  be  founded  by  royal  license  or  letters  patent  Before  the  act,  A.  founded  a  hospital 
for  certain  "  bedesmen,"  and  made  rules  for  its  regulation.  The  bedesmen  were  appointed 
for  life. 

Held,  that  the  hospital  might  be^resumed  to  have  been  founded  by  license ;  and  therefore  that 
the  bedesmen  were  entitled  to  be  registered  as  freeholders. (a) 

The  court  will  not  allow  any  objections  to  be  taken  upon  the  aigument  of  the  appeal,  which 
are  not  raised  in  the  case  stated  by  the  revising  barrister. 

Case.  John  Dauntley  Simpson,  of  Peterborough  in  the  county  of 
Northampton,  on  the  register  of  voters  for  the  northern  division  of  the  said 
county,  for  the  parish  of  Castor,  duly  objected  to  the  name  of  Henry  Allen 
being  retained  on  the  register  of  voters  for  the  said  division. 

The  name  and  description  of  the  said  Henry  Allen,  on  the  said  register 
for  the  said  division,  is  as  follows : — 


Nsrae. 

Place  of  abode. 

Nature  of 
Qualification. 

St.  Martin's  Parish. 

Henry  Allen. 

Lord  Burghley's 

Hospital, 

St.  Martin's, 

Stamford  Baron. 

Freehold  tenement, 
or  room. 

Henry  Allen, 
occupier. 

(a)  See  the  last  case. 
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He  also  duly  objected  to  the  names  of  twelve  other  persons  whose  quali 
fications,  on  the  list  of  voters,  were  described  in  like  manner,  and  depended 
upon  the  same  facts. 

Henry  Allen  was  appointed,  by  the  Marquess  of  Exeter,  to  be  one  of  the 
bedesmen  of  the  hospital  hereinafter  described,  in  the  room  of  William 
Benson,  deceased. 

The  following  is  a  copy  of  the  appointment,  duly  stamped : — "  Be  it 
known  tliat  I,  the  most  honourable  Brownlow  Marquess  and  Earl  of  Exeter 
^c-ii  and  Baron  of  •Burghley,  have  nominated  and  appointed,  and,  by 
these  presents,  do  nominate  and  appoint,  Henry  Allen  of  Stamford, 
in  the  county  of  Lincoln,  to  be  one  of  the  brethren  of  the  hospital  in  St. 
Martin's,  Stamford  Baron,  in  the  county  of  Northampton,  in  the  room  and 
place  of  WiUiam  Benson,  lately  deceased.  And  I  do  hereby  require  and 
direct  that  the  said  Henry  Allen  be  accordingly  admitted  into  the  brother- 
hood of  the  said  hospital,  and  have,  receive,  and  enjoy,  all  the  benefits, 
profits,  advantages,  as  one  of  the  brethren  thereof,  he  ought  to  have  and 
enjoy.     Given,  under  my  hand,  this  22d  day  of  May,  1834. 

(Signed)  Exeter." 

In  the  parish  of  St.  Martin's,  Stamford  Baron,  is  a  freehold  building 
called  by  the  name  of  «  Burleigh  Hospital,"  or  occasionally  «  St.  Martin's 
Hospital,"  which  is  divided  into  several  rooms,  each  of  which  is  respectively 
Inhabited  by  a  bedesman  appointed  under  the  rules  hereinafter  mentioned, 
and  by  which  the  hospital  is  governed.  Each  bedesman  keeps  the  key  of 
his  room  ;  and  the  successor  of  each  deceased  bedesman  occupies  the  same 
room  as  did  his  predecessor.  These  rooms  are  on  the  ground-floor.  The 
upper  story  of  the  bui^ing  extends  over  all  the  said  rooms,  and  is  let  as  a 
granary,  by  the  warden  and  bedesmen,  at  an  entire  rent,  which  they  divide 
amongst  themselves  equally.  Each  room  occupied  is  of  the  annual  value 
of  4/.,  independently  of  the  rent  received  for  the  granary.  ITie  hospital  is 
not  rated  to  any  parochial  rates,  nor  are  any  of  the  bedesmen  rated  in  respect 
of  their  rooms.  The  said  Henry  Allen  was  duly  qualified  for  admission 
according  to  the  rules  and  ordinances  by  which  the  hospital  is  governed,  a 
copy  whereof  is  hereunto  annexed,  and  is  to  be  taken  as  part  of  this  case. 
No  person  appointed  and  admitted  as  a  bedesman  has  ever  been  known  to 
•521  ^^  removed  during  his  life.  No  deed,  *of  any  description,  can  be 
found  relating  to  the  hospital.  All  the  proper  offices,  and  places  of 
deposit,  have  been  searched,  and  no  trace  of  any  original  rules  and  ordi- 
nances, or  of  any  charter,  deed,  or  other  documents,  relating  thereto,  has 
been  discovered ;  neither  does  any  enrolment  under  the  39  Eliz.  c.  5  exist, 
or  any  letters  patent.  The  rules  refer  to  certain  <«  feoffees  and  their  heirs ;" 
but  none  are  known.  It  was  proved  that  the  hospital  was  governed  strictly 
by  the  printed  unsigned  copy  of  the  rules  and  ordinances,  which  were  pro- 
duced from  the  hospital,  where  they  are  usually  hung  up  in  the  commor 
dining  room.  There  is  no  trace  of  any  common  seal,  neither  does  there 
appear  to  be  any  record  of  the  warden  and  brethren  suing,  or  being  sued 
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in  any  corporate  name,  or  of  any  by-laws  made  by  them ;  nor  have  they  ever 
been  summoned  on  juries.  The  foreman,  according  to  the  ordinances,  is 
called  the  warden  of  the  almshouse  of  Lord  Burleigh,  and  the  other  twelve, 
the  almsmen  or  bedesmen.  The  sum  of  2/.  14s.  weekly  is  paid  by  the 
steward  of  the  Marquess  of  Exeter,  out  of  the  rents  of  Cliffe  Parks,  to  the 
warden  of  the  hospital,  for  himself  and  the  bedesmen.  The  Marquess  of 
Exeter  is  the  heir  male  of  the  body  of  Sir  William  Cecil  in  the  copy  of  the 
ordinances  mentioned,  and  the  owner  of  his  house,  and  is  lord  of  Burghley 
and  he  has  recently  repaired  the  hospital  at  his  own  expense. 

It  was  contended  on  the  part  of  the  objector — 

1st.  That  if  the  claimants  had  any  freehold  estate,  they  had  such  estate 
only  as  members  of  a  corporation  aggregate. 

2d.  That  they  had  no  freehold  estate  at  all. 

3d.  That,  even  if  they  had  any  freehold  estate,  it  was  an  estate  in  joint- 
tenancy  in  the  hospital,  and  not  a  separate  and  exclusive  estate  in  eacL 
room  ;  and  that  the  claims,  therefore,  were  bad. 

*I  overruled  these  several  objections,  and  retained  the  name  of  r«f.- 
the  said  Henry  Allen,  and  also  the  names  of  the  said  twelve  other 
persons  respectively,  on  the  list  of  voters  for  the  said  parish  of  St.  Mar 
tin's,  Stamford  Baron,  being  of  opinion  that,  under  the  circumstances,  h 
legal  foundation  might  be  presumed,  not  necessarily  investing  the  claim- 
ants with  a  corporate  character,  and  that  they  were  respectively  entitled  tn 
a  separate  freehold  estate  in  their  respective  rooms. 

(Signed)        J.  M.,  revising  barrister 

(The  cases  were  consolidated.) 

*<  Ordinances  made  by  Sir  William  Cecil,  Knight  of  the  Order  of  thi 
Garter,  Baron  of  Burghley,  for  the  order  and  government  of  thirteen  poor 
men,  (whereof  one  to  be  the  warden,)  of  the  hospital  of  Stamford  Baron^ 
in  the  county  of  Northampton,  to  remain  in  a  chest  in  a  chamber  in  the  said 
hospital,  locked  up  with  two  several  locks,  the  keys  whereof  to  remain  in 
the  custody  of  the  vicar  of  St.  Martin's,  and  the  bailiff  of  the  manor. 

«  Vicesimo  JiugusH^  anno  tricesimo-nono  Eliz,  Reg.  et  anno  Dom, 
1597. 

"  1.  The  first  five  shall  be  named,  chosen,  and  admitted  by  me,  William 
Lord  Burghley,  during  my  life,  and  after,  by  my  heir  male  that  shall  be 
owner  of  my  house,  and  Lord  of  Burghley,  whereof  the  foremost  shall  be 
called  the  warden  of  the  almshouse  of  the  Lord  Burghley. 

"2.  The  next  four,  that  is,  the  6th,  7th,  8th,  and  9th,  shall  be  named 
and  admitted  by  the  vicar  of  St.  Martin's,  for  the  time  being,  the  bailiff  of 
the  manor  of  Stamford  Baron,  in  the  county  of  Northampton,  and  the  eldest 
churchwarden  of  St.  Martin's,  and  by  them  that  shall  be  in  the  Nunnery, 
otherwise  called  St.  Michael's,  and  in  the  inn  called  the  George,  in  Stam- 
ford Baron,  or  the  greater  number  of  them. 

«3.  The  last  four,  (viz.,)  10th,  11th,  12th,  and  13th,  *shall  be  r*^^ 
named  and  admitted  by  him  that  shall  be  for  the  time  alderman  of 
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the  borough  of  Stamford,  in  the  county  of  Lincoln,  and  by  the  recorder  of 
that  town,  the  steward  and  bailiff  of  the  said  manor  of  Stamford,  or  the 
major  part  of  them,  whereof  the  alderman  to  be  one. 

"  4.  Item.  The  vicar  of  St.  Martin's,  or  the  curate  of  the  church,  for 
the  time  being,  shall  keep  a  register  in  writing  of  the  names  and  surnames 
of  all  the  said  poor  men,  which  book  shall  be  kept  in  the  vestry  within  the 
chancel  of  St.  Martin's  church,  and  shall  be  written  in  order,  beginning 
with  the  name  of  the  warden,  and  then  of  the  first  four,  and  following,  the 
second  four,  and  lastly,  the  last  four,  and  shall  be  signed  with  the  hands  of 
the  bailiff  of  the  manor  of  Stamford  Baron,  and  of  the  steward  of  that  ma- 
nor ;  and  so  yearly  renewed,  as  cause  shall  require,  upon  the  decease  or 
change  of  any  of  the  said  poor  men  ;  and  a  duplicate  of  this  book  shall  be 
delivered  to  the  alderman  of  Stamford,  to  be  kept  with  the  records  of  the 
town,  thereby  to  know  how  the  numbers  shall  continue. 

<«  5.  When  the  warden  and  any  other  of  the  twelve  shall  die,  or  any  t)f 
their  places  become  void,  the  place  of  such  as  shall  die  or  become  void, 
being  the  warden  or  one  of  the  number  of  the  first  four,  shall  be  supplied 
by  the  lord  of  Burghley  for  the  time  being ;  and  so  the  place  of  any  of  the 
second  four  dying,  or  becoming  void,  shall  be  supplied  by  the  aforesaid 
vicar,  and  the  parties  authorized  to  name  the  second  company  of  four ;  and 
the  like  shall  be  observed  by  the  alderman  of  Stamford,  and  the  others 
joined  with  him,  for  supplying  the  places  of  the  last  four  as  shall  from  time 
to  time  become  void. 

"  6.  Item.  If  the  parties  before  named,  or  the  major  part  of  them,  shall 
not  supply  the  void  places  of  such  as  have  been  first  chosen  by  them,  within 
twenty-eight  days  after  the  same  shall  be  void,  the  same  shall  be  supplied 
•5^1  *^^  ^^^  ^^^  others  of  them  that  are  authorized  to  nominate  any  of 
the  said  twelve  ;  and  in  default  of  such  nomination,  the  lord  of  the 
house  of  Burghley  and  his  heirs  male  shall  supply  the  same  within  two 
months ;  and  in  default  thereof,  some  one  or  two  of  the  feoffees  or  their 
heirs,  to  whom  the  annuity  of  100/.  is  granted,  that  shall  dwell  near  Burgh- 
ley, shall  supply  the  same. 

"  7.  Item.  The  warden  of  the  house  shall  have  yearly  a  gewn  cloth  of 
three  yards,  and  of  8*.  per  yard,  and  every  of  the  other  shall  have  every 
year  a  gown  cloth  of  three  yards,  at  6*.  8rf.  the  yard,  of  such  colour  as  the 
livery  coats  of*  the  Lord  Burghley,  or  his  heirs,  shall  be  for  the  time,  which 
shall  be  provided  and  bought  by  the  bailiff  of  the  manor  of  Stamford  Baron, 
and  by  the  oversight  of  the  vicar  of  St.  Martin's  and  the  alderman  of 
Stamford. 

<«  8.  Item.  In  the  nomination  of  the  said  warden  and  twelve  poor  men, 
these  circumstances  following  shall  be  observed,  or  else  none  otherwise 
named  shall  be  allowed : — 

««  9.  First.  Every  one  so  to  be  named  shall  be  presented  inthe  cl\urch 
of  St.  Martin's  upon  a  Sunday  in  the  forenoon,  to  the  vicar  of  the  said 
church,  and  by  him  to  be  allowed  to  be  of  honest  Christian  profession,  and 
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able,  and  well  disposed,  to  say  the  Lord's  prayer,  the  creed,  and  to  earn 
to  answer  to  the  ten  commandments,  as  are  prescribed  to  such  as  an 
catechized. 

'<  10.  Item.  None  shall  be  admitted  thereto  but  such  as  shall  have 
been  born  in  the  counties  of  Northampton,  Lincoln,  or  Rutland,  or  that 
have  dwelt  for  the  space  of  seven  years  within  seven  miles  of  the  borough 
of  Stamford,  except  the  lord  of  Burghley  shall,  for  some  reasonable  cause, 
dispense  therewith;  neither  shall  any  be  thereto  allowed  that  are  unde] 
thirty  years  of  age,  or  that  hath  any  certainty  of  living  above  the  value  of 
53*.  4cf.  by  the  year ;  nor  any  that  is  known  to  be  *diseased  of  any  r^pr> 
leprosy,  or  the  pox  called  the  French  pox ;  nor  any  drunkard,  bar- 
rator, or  infamous  for  adultery ;  these,  and  such  like  faults. 

'<  11.  Item.  The  said  poor  men  shall  and  may,  as  near  as  may  be,  be 
chosen  out  of  such  as  have  been  either  honest  soldiers,  or  workmen,  as 
masons,  carpenters,  or  other  artisans  of  handicraft,  or  labourers  in  any  work, 
or  in  husbandry,  or  servants  that  are  by  sickness  or  any  other  impediment 
unable  to  get  their  livings  by  their  hand- work,  or  by  daily  service,  as  be- 
foretime  they  have  done  ;  and  if,  after  they  shall  be  chosen  to  the  placesj 
any  of  them  shall  fall  into  such  infirmities  or  infectious  diseases,  or  be 
justly  infamed  or  convinced  of  such  notable  vices  as  above  in  the  next 
former  article  mentioned,  they  shall  be  displaced  by  them  by  whose  autho- 
rity they  were  placed,  and  their  allowance  to  cease  within  fourteen  days 
after  their  displacing ;  against  which  time  their  places  shall  be  supplied  by 
such  as  have  displaced  them. 

"  12.  Item.  None  of  the  said  thirteen  poor  men  shall,  in  any  alehouse, 
or  other  places,  play  at  cards,  dice,  or  any  other  unlawful  game ;  but  if, 
after,  on  a  warning  given  to  them  by  the  vicar  of  St.  Martin's,  or  of  the 
bailifls  of  Stamford  Baron,  or  of  the  manor  of  the  borough  of  Stamford,  to 
forbear  from  such  unlawful  play,  they  shall  be,  the  second  time,  committing 
such  offence  prohibited,  he  shall  be  removed  from  his  place,  and  shall  re- 
ceive no  more  weekly  relief;  except,  he  acknowledging  his  fault,  and  pro- 
mising of  amendment,  he  shall  be  restored  by  the  said  vicar  and  bailiff  and 
two  other  of  the  number  that  first  placed  him. 

"  13.  Item.  Every  of  these  poor  men  shall  resort,  in  their  livery  gowns, 
to  the  Common  Prayers,  every  Sunday,  Wednesday,  and  Fridays,  and 
holydays,  to  St.  Martin's  church,  at  morning  and  evening  prayers,  and  shall 
sit  and  kneel  in  some  convenient  place,  appointed  *by  the  church-  r^^^ 
wardens ;  neither  shall  any  of  them  be  absent  from  the  church  at 
such  times,  without  just  cause,  by  sickness,  to  be  notified  to  the  vicar,  and 
to  be  allowed  by  him ;  and  for  every  such  fault  not  excusable,  the  parish 
clerk  shall  have  6d.  out  of  his  week's  wages  allowed  him  by  the  poor  man 
that  shall  make  such  default. 

<<  14.  Item.  There  shall  be  paid  to  the  said  warden,  and  to  the  other 
twelve,  by  the  vicar  of  St.  Martin's,  and  the  bailiff  of  the  manor,  in  St. 
Martin's  church,  or  by  one  of  them,  every  Sunday,  after  evening  prayei, 


57  Simpson,  App.  Wilkinson,  Resp.  M.  T.  1844 

these  sums  following :  viz.  to  the  warden  of  the  hospital,  the  sum  of  3s,  for 
the  week  following,  and  to  every  of  the  other  twelve,  the  sum  of  2$,  4d, 
for  the  week  following ;  saving  to  the  parish  clerk  his  due  for  the  defaults 
before  committed,  if  any  shall  be  as  is  above  expressed  ;  which  he  shall 
also  receive  at  the  same  time. 

«  15.  Item.  All  the  poor  men  that  shall  be  unmarrried,  and  not  inter- 
clusire  sick,  shall  lodge  every  night  in  the  common  house,  without  some 
special  impediment  to  be  allowed  by  the  vicar,  or  by  the  bailiff  of  the  ma- 
nor of  Stamford  Baron  ;  and  such  as  shall  be  married  may  live  with  their 
wives  out  of  the  common  house,  so  as  the  same  be  wuthin  tlie  parish  of  St. 
Martin's,  or  within  the  borough  of  Stamford  ;  but  yet  they  shall  be  bound, 
one  night  in  a  month,  to  lodge  with  their  fellow^s  in  the  common  house, 
upon  pain  of  the  loss  of  one  week's  wages,  which  shall  be  paid  to  the  pooi 
men's  box  in  St.  Martin's  church. 

"  16.  Item.  None  of  these  shall  go  abroad  in  their  gowns  out  of  the 
bounds  of  St.  Martin's  parish,  or  out  of  the  borough  of  Stamford  and  the 
liberties  thereof. 

"  17.  Item.  The  vicar  of  St.  Martin's,  or  the  minister,  shall,  upon  the 
first  Sunday  of  every  quarter  of  the  year,  assemble  them  together  in  the 
church  before  evening  prayer,  and,  severing  them  asunder,  hear  them  the 
»i=r>-|  Lord's  prayer,  the  creed,  and  to  answer  to  the  commandments ;  •and 
such  as  will  not,  in  convenient  time,  learn,  and  be  able  to  say  the 
same,  shall  be  avoided  from  his  room  after  fourteen  days'  space  given  him 
to  learn  the  same ;  and  the  vicar  or  minister  shall  have,  for  his  labour, 
five  shillings  every  such  Sunday,  and  the  parish  clerk,  twelve  pence,  for 
attending  upon  the  vicar. 

« 18.  Item.  They  shall,  every  first  Sunday  of  every  quarter,  go  to 
Burghley  House,  if  the  Lord  Burghley,  or  the  lady,  his  wife,  shall  there 
keep  household,  and  there  shall  dine  at  one  table  together  in  the  hall,  where 
they  shall  have  two  messes  of  meat ;  every  mess  of  two  dishes,  one  of  pot- 
tage and  boiled  meat,  and  the  other  of  roast,  if  it  be  not  fasting  day  ;  and 
if  it  be  fish  day,  they  shall  have  two  like  messes  of  w^hite  meat  and  fish ;  for 
the  charge  whereof,  he  that  shall  dwell  at  Burghley,  as  the  heir  of  the  house, 
shall  defray  the  same ;  or  else,  in  case  of  the  absence  of  the  said  Lord 
Burghley,  or  the  lady,  his  wife,  from  the  house,  payment  shall  be  made  out 
of  the  yearly  sum  of  the  annuity  to  the  said  thirteen  poor  men,  after  the  rate 
of  four  pence  a  piece,  to  be  paid  by  the  bailiff  of  the  manor,  or  by  such  as 
shall  be  authorized  to  receive  the  annuity,  and  to  distribute  it  according 
to  these  orders  ;  and  the  same  to  be  allowed  upon  the  accompts. 

«  19.  Item.  If,  at  any  time,  he  that  shall  be  mine  heir  of  my  house  at 
Theobalds,  in  Hertfordshire,  shall  come  to  Burghley  or  Stamford,  the  said 
poor  men  shall  present  tliemselves  dutifully  unto  him,  and  shall  offer  any 
service  they  can  do  to  him,  in  memory  of  the  founder,  William  Lord  Burgh- 
ley, ancestor  of  the  said  ow^ner  of  Theobalds. 

«  20.  Item.     If  any  doubt  or  question  shall  arise  upon  the  words  or 
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meaning  of  these  former  articles  or  ordinances,  the  resolution  or  determina- 
tion thereof  shall  be  made,  and  in  writing  delivered  to  the  vicar  of  St.  Mar- 
tin's, by  the  Bkhop  of  Peterborough,  or  by  the  dean  and  *any  one     r»p.Q 
prebendary,  of  the  church  of  Peterborough ;  whereunto  all  parties 
shall  yield  and  obey. 

A  21.  Item.  As  these  poor  men  shall  have,  at  the  first,  their  several 
rooms  allowed  them  in  the  almshouse,  so  shall  they,  during  their  lives  or 
their  continuance  in  their  places,  continue  their  lodgings,  and  every  one, 
as  he  shall  succeed  to  the  void  places,  so  shall  he  succeed  in  the  lodgings, 
without  any  change. 

"  22.  Item.  All  the  twelve  shall,  at  their  entries,  openly,  in  St.  Mar- 
tm's  church,  promise  to  be  obedient  to  the  warden  of  the  house  in  all 
things  that  he  shall  advise  them  for  the  observation  of  the  orders  of  these 
articles  prescribed ;  and  if  any  of  them  shall  wilfully  refuse  to  observe  the 
same,  he  shall  complain  thereof  to  the  Lord  Burghley  for  the  time  being, 
or  in  his  absence,  to  the  vicar  and  bailiff  of  the  manor,  who  shall  remove 
such  a  wilful  person  from  the  place  whereunto  they  did  first  name  him,  and 
shall  appoint  another. 

<«  23.  Item.  During  the  life  of  me,  the  Lord  Burghley,  he  that  shall  be 
my  bailiff  of  the  manor  of  Stamford  Baron,  shall  receive  the  said  annuity 
of  100/.  out  of  my  lands  heretofore  called  Cliff  Park,  in  the  county  of 
Northampton,  and,  with  the  privity  of  the  said  alderman  of  Stamford,  or 
the  vicar  of  St.  Martin's,  make  payments  thereof  according  to  these  orders ; 
and  the  rest  that  shall  remain  upon  his  yearly  accounts,  to  be  employed 
upon  the  repairs  of  the  house,  or  upon  the  poor  prisoners  in  any  jail  in  the 
borough  of  Stamford,  by  the  appointment  of  the  said  alderman,  vicar,  or 
recorder  of  Stamford,  for  the  time  being,  before  whom  the  said  bailiff  shaU 
make  yearly  his  accompts,  the  2d  day  of  November ;  and,  after  my 
decease,  if  the  said  alderman,  vicar,  and  recorder  of  Stamford,  for  the  time 
being,  shall  not  like  to  continue  the  said  bailiff  for  the  said  service,  they 
shall  name  and  appoint  either  such  as  shall  be  bailiff  of  the  borough  of 
Stamford,  or  such  as  shall  be  inhabitants  in  *the  inn  or  house  called  r«gQ 
the  George  of  Stamford  Baron,  or  in  the  site  of  Saint  Michael's 
nunnery ;  or  in  default  of  them,  such  others  as  shall  meet  for  that  purpose, 
with  the  consent  of  the  Lord  Burghley,  for  the  time  being,  or  any  two  of 
the  feoffees ;  which  accompt  shall  be  also  yearly,  after  the  last  of  Novem- 
ber, presented  to  the  Lord  Burghley,  if  he  shall  be  then  residing  at  Burgh- 
ley, or,  in  his  absence  from  thence,  to  some  one  of  his  feoffees. 

«  24.  Item.  The  said  annuity  shall  be  paid  by  the  bailiff  or  fanners  of 
Cliff,  every  quarter  of  the  year,  to  the  bailiff  of  the  manor  of  Stamford  Ba- 
ron ;  (that  is  to  say,)  25/.  at  or  before  the  feast  of  St.  Michael  the  Arch- 
angel, and  80  accordingly  by  even  portions ;  of  which  said  money  the 
bailiff  shall  weekly  make  payment  of  the  above  said  sums  as  afore  is  ex- 
pressed ;  and  now  for  the  first  payment  he  shall  being  the  first  Sunday  after 
the  feast  of  St.  Michael,  and  so  continue  weekly. 
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«  25.  Item.  There  shall  also  be  provided  by  the  said  bailiff,  by  the 
privity  and  consent  of  the  alderman  of  Stamford  and  the  vicar  of  St.  Mar- 
tin's, gowns  for  every  of  them,  according  to  the  value  above  mentioned  ; 
which  shall  be  delivered  them  yearly,  the  Monday  after  the  1st  Sunday 
after  Michaelmas. 

«  26.  Item.  There  shall  be  also,  during  the  term  of  twenty-one  years 
from  the  feast  of  St.  Michael  the  Archangel,  last  past,  yearly  delivered  out 
of  the  woods  of  Cliff  Park,  thirteen  loads  of  fire-wood,  for  the  said  thirteen 
poor  people  abiding  at  the  said  hospital,  by  Roger  Dale,  gent.,  farmer,  and 
tenant  of  Cliff  Park,  his  executors  or  assigns ;  which  said  thirteen  loads  the 
said  Roger  Dale,  his  executors  or  assigns,  are  bound,  by  covenant,  to  cause 
yearly  to  be  carried  to  the  said  hospital,  at  some  convenient  time  before  the 
feast  of  All  Saints,  and  after  the  end  of  the  said  one  and  twenty  years,  the 
*6n  *^^^^  quantity  of  wood  shall  be  provided  by  the  bailiff  of  the  manor 
of  Stamford  Baron  for  the  time  being." 

BykSy  Serjt.,  for  the  appellant.  The  first  question  in  this  case  is,  whether 
the  bedesmen  have  any  estate  at  all.  It  is  submitted  that  they  have  not. 
This  question  depends  upon  the  statutes  8  H.  6,  c.  7,  and  10  H.  6,  c.  2. 
By  the  former  statute,  it  is  declared  that  the  electors  in  the  counties  shall 
be  "  people  dwelling  and  resident  in  the  same  counties,(a)  whereof  every 
one  of  them  shall  have  free  land  or  tenement  to  the  value  of  40s.  by  the 
year,  at  the  least,  above  all  charges ;"  and  the  latter  act  is  to  the  same 
effect.  Supposing  the  members  of  this  hospital  do  not  constitute  a  corpo- 
ration, still  they  have  no  legal  estate  so  as  to  confer  a  vote.  They  would 
not  have  been  summonable  to  the  county  court,  nor  would  they  have  been 
liable  to  pay  knights'  wages.  [Hildyardy  for  the  respondent,  stated  that  he 
should  not  contend  they  had  a  legal  estate.]  Neither  have  they  an  equitable 
estate.  They  could  not  sellor  mortgage  the  property ;  nor  would  it  be  ex- 
tendible for  their  debts  under  the  statute  of  frauds,  29  Car.  2,  c.  3,  or  the 
1  &  2  Vict.  c.  110,  s.  11.  [Erle,  J.  Suppose  they  had  been  turned  out 
after  twenty  years'  possession,  could  they  not  have  maintained  ejectment  ?] 
It  is  submitted  that  they  could  not.(6)  [HUdyard.  The  question  before 
the  revising  barrister  was,  whether  the  estate  was  vested  in  feoffees  or  in  a 
corporation ;  and  he  decided  that  it  was  in  feoffees.]  Assuming  that  to  be 
so,  still  the  question  arises,  whether  an  extent  could  issue  against  the  estate 
for  the  debts  of  the  bedesmen  ;  extendibility  for  debt  being  now  an  incident 
of  all  equitable  estates.  It  is  impossible  to  read  the  ordinances  without 
*621  Perceiving  that  the  bedesmen  are  *members  of  a  corporation.  The 
ordinances  bear  date  the  21st  August,  1597.  An  act  was  passed  in 
the  same  year  (39  Eliz.  c.  5)  to  enable  parties  to  endow  hospitals.  The 
regnal  year  commenced  on  the  17th  November,  1596  ;  but  the  act  would 
relate  to  the  1st  day  of  the  session,  viz.  the  24th  October,  1597.  It  ap- 
pears therefore  that  the  ordinances  were  made  before  the  meeting  of  parlid- 

(a)  Repealed,  as  to  residence,  by  the  H  Geo.  3,  c  58.     Et  vide  post,  141,  (a) 
(bM£  they  could,  their  estate  would  have  been  UgaL 
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ment,  and  consequently  before  the  act  would  come  into  operation.  The 
39  Eliz.  c.  5,  after  referring  to  a  former  statute,  and  reciting  that  «'  Her 
most  excellent  majesty,  understanding  and  finding  that  the  said  good  law 
has  not  taken  such  effect  as  was  intended,  by  reason  that  no  person  can 
erect  or  incorporate  any  hospital,  houses  of  correction,  or  abiding-places, 
but  her  majesty,  or  by  her  higbness's  special  license,  by  letters  patent 
under  the  great  seal  of  England,  in  that  behalf  to  be  obtained,"  enacts, 
Ihat  any  person  may  found  an  hospital,  &c.,  "  and  the  same  hospitals  or 
houses  so  founded  shall  be  incorporated  and  have  perpetual  succession  for 
ever  in  fact,  deed,  and  name,  and  of  such  head,  members  and  numbers  of 
poor,  needy,  maimed  or  impotent  people,  as  shall  be  appointed,  assigned, 
limited  or  named  by  the  founder  or  founders,  his  or  their  heirs,  &c.,  by  any 
such  deed  enrolled." 

If  the  hospital  in  question  was  founded  before  the  statute,  it  must  have 
been  by  license  or  letters  patent ;  and  in  that  case  it  is  a  mere  gratuitous 
act  on  the  part  of  Lord  Exeter  to  continue  the  charity ;  and  consequently 
the  bedesmen  have  no  rights  conferred  upon  them.  If  the  hospital  was 
founded  after  the  statute,  it  must  have  been  a  corporation  aggregate ;  and 
in  that  case  the  bedesmen,  being  members  of  such  corporation,  have  no 
separate  estate ;  so  that  either  way  they  have  no  right  to  vote.  [Erle,  J. 
Is  it  any  objection  that  a  party  has  a  defect  in  his  title,  and  that  the  crown 
might  enter  ?]  That  may  be  an  answer  so  far  as  the  question  of  illegality 
•goes ;  but  still  the  question  remains,  whether  the  estate  was  not  |.»g« 
vested  in  a  corporation.  [Coltman,  J.  If  the  estate  was  conveyed 
to  trustees,  there  would  be  no  offence  against  the  statute  of  mortmain. 
Maule,  J.  We  may  presume  the  queen's  license,  and  we  need  not  pre- 
sume that  the  hospital  was  incorporated.] 

Secondly,  if  they  have  any  estate,  they  have  not  one  for  life.  It  may  be 
admitted  that  this  is  a  stronger  case  in  this  respect  than  that  of  Davis  appel- 
lant, and  Waddmgton  respondent ;  (a)  but  some  of  the  facts  upon  which 
the  right  of  amotion  is  to  depend  in  this  case  are  very  singular, — such  as  a 
bedesman  not  saying  the-  creed  and  the  Lord's  prayer.(6)  It  might  be  im- 
possible to  comply  with  this  requisition  by  reason  of  the  party's  being  dumb. 
Again,  a  party  may  be  removed  if  he  has  the  leprosy,  which  might  be  "with- 
out any  fault  on  his  part.  [Maule,  J.  He  would  not  be  very  fit  company 
for  the  rest.  Tindal,  C.  J.  The  old  writ,  de  leproso  amovendOy{c)  would 
have  applied  in  such  a  case.] 

There  is  another  objection,  that  these  parties  are  in  receipt  of  alms. 
[lEldyard.  That  objection  was  not  taken  before  the  revising  barrister.] 
It  is  nevertheless  open  to  the  appellant  to  show  that  the  very  estate  claimed 
would  operate  as  a  disqualification  under  the  2  W.  4,  c.  45,  s.  36.{d)    It 

(a)  Ante,  p.  40. 

(6)  The  holding  by  the  service  of  saying  pater-notttn  for  the  king's  soni,  was  not  unusnal ; 
ukl  by  reason  of  the  dignity  of  the  service,  it  was  a  tenure  in  grand  seijeanty.  Servien$  ad 
figem,  293. 

(r)  See  F  N.  B.  334.  {d)  That  section  relates  to  dties  and  boroughs  only. 
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would  be  strange  that  the  very  fact  that  disqualifies  should  confer  right 
of  voting.  [Maule,  J.  It  may  be  said  to  be  equa-ly  strange  that  the  very 
estate  that  qualifies  should  act  as  a  disqualification.  Besides,  there  is 
nothing  in  the  case  to  show  any  receipt  of  alms  within  twelve  calendar 
months.  Erle,  J.  Was  there  ever  a  case  in  which  an  estate  for  life  in 
♦641  1^"^^  ^'^^  •considered  to  be  alms  ?  Tindal,  C.  J.  There  appear 
to  have  been  three  distinct  objections  taken  before  the  revising  bar- 
rister, and  none  of  them  raise  this  point.] 

Hildyardy  for  the  respondent.  The  35  Eliz.  c.  7  (the  act  referred  to  in 
the  39  Eliz.  c.  5)  enacts,  by  sect.  27,  "  that  it  shall  be  lawful  for  every 
person,  for  and  during  the  space  of  twenty  years  next  ensuing,  to  make 
feoffments,  grants,  or  other  assurances,  or  by  last  will  in  writing  to  give  and 
bequeath,  in  fee-simple,  as  well  to  the  use  of  the  poor,  as  for  the  provision, 
sustentation,  or  maintenance  of  any  houses  of  correction  or  abiding-houses, 
or  of  any  stocks  or  stores,  all  or  any  part  of  such  of  his  lands,  tenements, 
and  hereditaments,  and  in  such  manner  and  form  as  he  might  have  done  to 
and  for  the  provision,  sustentation,  or  maintenance  of  any  houses  of  cor- 
rection or  abiding-houses,  or  of  any  stocks  or  stores,  by  force  of  the  said 
statute."(a)  The  question  before  the  revising  barrister  was,  whether  Lord 
Burleigh,  in  founding  this  hospital,  proceeded,  under  the  first  statute,  by 
way  of  feoffment,  or  whether  the  hospital  was  incorporated  under  the  second 
statute.  ITie  barrister  decided  in  favour  of  the  former  view  of  the  case. 
But  that  was  merely  an  inference  of  fact  as  to  the  effect  of  the  evidence ; 
which  is  a  matter  in  respect  of  which  there  can  be  no  appeal.  He  was  then 
stopped  by  the  court. 

Tindal,  C.  J.  It  appears  to  me  that  the  only  question  open  to  us  in  thi? 
case  is,  whether  the  revising  barrister  was  wrong  in  law,  in  presuming  a 
legal  commencement  to  the  estate  in  these  bedesmen.  I  think  his  decision 
was  right,  and  that  the  facts  fairly  warranted  him  to  presume, — which  was 
all  that  was  necessary, — that  the  estate. existed  by  virtue  of  the  queen's 
license  before  the  passing  of  the  39  Eliz.  c.  5. 
♦651        *CoLTMAN,  J.,  concurred. 

Maule,  J.  I  am  of  (he  same  opinion.  The  ordinances  of  1597 
were  made,  it  appears,  before  the  39  Eliz.  c.  5.  In  these  ordinances  "  the 
feoffees"  are  mentioned.  We  may  fairly  presume  that  the  hospital  was 
endowed  by  a  license  from  the  Crown.  Lord  Burleigh,  it  is  to  be  observed, 
would  not  have  had  much  difficulty  in  getting  such  a  license.  The  only 
question  in  the  case  is,  whether  these  bedesmen  have  an  equitable  estate.(b) 
I  think  they  have ;  as  they  are  not  liable  to  arbitrary  amotion.(c) 

(a)  18  hit,  c.  20. 

(6)  The  legal  estate  would  be  in  the  grantees  of  the  rent  chaige  of  1002.  per  annum,  called 
in  the  ordinances  "  feoffees,"  the  term  <*  feoffees**  or  «  feoflees  sur  confidence/*  being  Uiat  by 
which  trustees  were,  at  that  period,  usually  designated,  whether  their  seinn  was  derived  finom  a 
feoffinent  or  from  a  grant 

(r)  Upor  the  question,  whether  the  ezistenoe  of  an  arbitimiy  power  determining  the  intoret 
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Erle,  J.,  concurred. 

HUdyard  applied  for  costs. 

Maule,  J.  I  think  it  is  a  case  for  costs,  upon  the  ground  that  the  suc- 
cessful party  ought  always  to  have  his  costs,  unless  there  be  some  particular 
reason  to  prevent  it. 

TiNDAL,  C.  J.  It  seems  to  me  that  this  was  a  reasonable  case  for  argu- 
ment, and  therefore  that  costs  ought  not  to  be  given. 

CoLTMAN,  and  Erle,  Js.,  concurred. 

Decision  affirmed,  without  costs. 

will  derogate  from  the  freehold  character  of  such  interest  aa  a  legal  life  estate,  see  M.  20  E.  4, 
h.  9,  pi.  4,  M.  14  H.  8,  fo.  14 ;  Co.  Litt  42  a. 
As  to  equUahk  interests,  vide  ante,  47,  48. 


•borough   of   bury    ST.    EDMUNDS.  [*66 

GEORGE  NUNN,  Appellant ;  and  WILLIAM  DENTON,  Respondent. 

JVov.  21. 


A  hailding,  the  lower  part  of  which  is  used  as  a  cow-house  and  stable,  and  the  upper  part, 
consisting  of  a  chamber,  used  as  a  dwelling-place,  is  properly  described  as  a  howtt  within 
the  2  W.  4,  c  46,  s.  27. 

The  court  refused  to  allow  an  objection  to  be  argued  which  had  not  been  raised  before  the 
revising  barrister. 

SembU,  that  the  revising  barrister  has  power  to  amend  a  notice  of  claim.(a) 

Case.  The  respondent's  name  appeared  in  the  list  of  persons  entitled 
to  vote  in  the  election  of  members  for  the  borough  of  Bury,  in  respect  of 
the  occupation  of  property  in  the  parish  of  St.  Mary,  as  follows : — 


Christian  Narae 
and  Surname. 

Place  of  Abode. 

Nature  of 
Qu|]ification. 

Name  of  Street,  ic. 
where  Bitttate. 

William  Denton. 

Rushbrooke. 

Building  and  land. 

Haberden. 

The  respondent  also  duly  claimed  to  be  inserted  in  the  said  list,  in  respect 
of  the  occupation  of  the  same  property,  as  follows : — 


Chrifltian  Name 
and  Surname. 

Place  of  Abode. 

Nature  of 
Qualification. 

Name  of  Street,  Ac.  1 
where  situate. 

William  Denton. 

Kushbrooke. 

House  and  land. 

Haberden. 

The  respondent,  who  was  duly  objected  to  in  both  cases  by  the  appel- 
lant, appeared  in  support  of  his  claim  to  be  retained,  or  to  be  inserted,  in 
the  said  list. 

At  Michaelmas,  1838,  the  respondent  and  John  Frederick  Denton,  Henry 
John  Hasted,  and  John  Thomas  Ord,  jointly  hired  a  piece  of  pasture  land  in 


VOL.  vn. 


(o)  Vide  tamen,  6  &  7  Vict  c.  18,  a.  40. 
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*fi71  ^^  ^^^^  parish,  for  seven  years,  at  a  rent  of  63/.  per  annum.  •Shortlj 
afterwards  they  erected  a  building  on  the  said  land  at  an  expense  of 
461, ;  the  building  was  substantially  built  of  brick  and  stone,  with  a  tiled 
roof.  The  lower  part  consisted  of  a  cow^-house  and  stable  ;  over  the  stable 
was  a  chamber  about  twelve  feet  square,  in  which  were  a  fireplace  and 
window.  There  was  a  staircase  from  the  stable  to  the  chamber ;  and  the 
only  entrance  to  the  building  was  by  folding  doors,  opening  into  the  cow- 
house. The  chamber  was  furnished  with  a  bed  and  chairs  by  the  respondent 
and  his  co-lessees.  The  pasture  was  used  for  taking  in  the  cattle  of  persons 
in  the  neighbourhood  to  agist,  at  a  certain  price  per  head  per  week.  Some 
cattle  belonging  to  the  respondent  were  also  agisted  there.  When  the 
parties  hired  the  land,  they  employed  a  person  named  Clarke  to  collect  the 
money  paid  for  agistment ;  and  it  was  arranged  between  them  that  Clarke 
should  find  some  person  to  reside  in  the  building  in  question  to  keep  the 
keys  of  the  gate  of  the  pasture,  and  look  after  the  cattle,  he,  Clarke,  resid- 
ing too  far  oiT  to  do  so  himself.  Clarke  accordingly  put  his  brother-in-law, 
Betts,  into  the  building;  he  maintained  Betts,  but  paid  him  no  wages. 
Betts  resided  and  slept  in  the  chamber  in  the  building,  kept  the  key  of  the 
gate  of  the  pasture,  looked  after  the  cattle,  and  occasionally  received  the 
agistment  money.  The  lower  part  of  the  building  was  sometimes  used  by 
the  cattle  when  ill;  the  cows  were  occasionally  milked  there;  and  the 
respondent  and  some  of  his  co-lessees  put  their  horses  in  the  stable.  Each 
of  the  four  lessees  had  a  key  to  the  doors  of  the  building.  The  building 
was  suitable  for  the  purposes  for  which  it  was  used ;  it  was  conveniently 
placed  for  the  occupation  of  the  pasture ;  and  it  was  necessary  that  some 
person  should  reside  on,  or  near  to  the  gate  of,  the  pasture,  to  look  after  the 
cattle,  and  to  prevent  the  owners  from  taking  them  away  without  paying 
•681  ^^^  ^^^  agistment.  'The  building  continued  in  the  same  state  until 
December,  1843,  when  part  of  the  stable  w^as  converted  into  a  room 
having  a  fireplace,  with  a  door  opening  into  the  pasture ;  and  Betts  con-  • 
tinned  to  reside  in  the  building,  and  the  pasture  was  occupied,  as  before. 

The  respondent  was  duly  qualified  to  vote  for  the  said  borough,  subject 
to  the  questions  hereinafter  mentioned. 

I  expunged  his  name  from  the  list  of  voters,  in  respect  of  the  qualifica- 
tion ^^Building  and  land,"  on  the  ground  that  the  building  was  a  house, 
and  should  have  been  so  described.  And  I  inserted  his  name  in  respect 
of  his  qualification  ^^House  and  land,"  as  claimed  by  him. 

If  the  court  are  of  opinion  that  the  said  building  and  land  were  not  occu- 
pied by  the  respondent  and  his  co-lessees,  within  the  twenty-seventh  section 
of  the  2  W.  4,  c.  45,  the  register  is  to  be  amended  by  expunging  the  name 
of  the  respondent  therefrom.  If  the  court  are  of  opinion  that  the  building 
and  land  were  occupied  by  the  respondent  and  his  co-lessees,  and  that  his 
qualification  was  properly  described  as  "  building  and  land,"  the  register 
is  to  be  amended  by  expunging  the  name  of  the  respondent  in  respect  of 
the  qualification  «  house  and  land,"  and  inserting  his  name  as  it  original! 
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stood  on  the  list  in  respect  of  the  qualification  "building  and  land."  If  the 
court  are  of  opinion  that  the  building  and'  land  were  occupied  by  the  re- 
spondent and  his  co-lessees,  and  that  his  qualification  was  properly  described 
in  his  claim  as  «  house  and  land,"  the  register  is  not  to  be  amended. 

The  cases  of  Hasted  and  Ord  were  consolidated  with  the  principal  case. 

(Signed)  C.  E.,  revising  barrister. 

Mannings  Serjt.,  for  the  appellant.  Three  questions  have  been  submitted 
by  the  revising  barrister  for  the  opinion  of  the  court ;  but  he  had  no  autho- 
rity to  submit  *any  particular  questions.  The  only  question  with  p^^g 
which  the  court  has  to  deal  is,  whether  the  building  mentioned  in  *• 
the  case  is  to  be  considered  as  a  "  building,"  within  the  meaning  of  the 
twenty-seventh  section  of  the  reform  act,  or  whether  it  did  not  cease  to 
exist  as  a  building  in  December,  1843,  and  then  become  a  "house." 
Under  that  section  a  party  is  required  to  occupy  a  house,  or  some  building 
other  than  a  house,  for  twelve  months.  The  clause  as  to  successive  occu- 
pations, 2  Will  4,  c.  45,  s.  28,  does  not  apply  to  this  case ;  nor  is  there, 
indeed,  any  statement  or  claim  in  respect  of  successive  occupation.  The 
court  has  decided  that  a  substantial  agricuUural  erection^  held  with  land,  is 
sufficient  to  confer  the  franchise ;  {a)  but  that  was  because  it  came  within 
the  term  "  building ;"  it  was  not  considered  to  be  a  "  house."  [Maule,  J. 
Are  wc  not  bound  to  presume,  in  favour  of  the  decision,  that  every  thing 
eidsted  which  should  induce  the  revising  barrister  to  hold,  as  he  has  done, 
that  the  building  in  question  was  a  house  ?  Why  should  not  a  house  con- 
sist of  a  chamber,  and  a  cow-house  under  it  ?  Tindal,  C.  J.  Was  it  not 
a  house,  if  a  man  was  put  in  for  the  purpose  of  sleeping  there  ?]  There 
was  no  sufficient  occupation  to  make  it  a  house.  The  party  put  in  was  a 
mere  agent  to  receive  agistment  money,  not  a  domestic  servant.  [Maule,  J. 
Will  not  au  occupation  by  a  non-domestic  servant  be  sufficient  ?]  It  is 
submitted  that  it  will  not.  [Erle,  J.  Are  you  not  confounding  residence 
with  occupation  ?  Tindal,  C.  J.  The  occupation  of  the  land  was  bj 
agisting  it ;  of  the  house,  by  putting  a  person  in  to  receive  the  money.  In 
the  case  of  a  mews  or  stable,  with  rooms  above,  the  occupation  of  the  ser- 
Tant  would  be  that  of  the  master.  Coltman,  J.  If  a  man  were  put  into  a 
cottage  as  a  *shepherd,  would  not  that  be  an  occupation?]  In  the  |-»-q 
cases  put,  the  master  could  not  be  rated  as  occupier. 

There  remains  another  objection.  The  place  of  the  voter's  abode  is  en- 
tered in  the  notice  of  xlaim  as  Rushbrooke  only,  without  stating  where 
Rushbrooke  is.  [Maule,  J.  Was  that  objection  taken  before  the  revising 
barrister?]  It  is  not  necessary  that  that  should  appear  upon  the  case.  All 
that  the  revising  barrister  is  required  by  the  forty-second  section  of  the 
6  Vict.  c.  18,  to  do,  is  to  "state  in  writing  the  facts  which,  according  to  his 
judgment,  shall  have  been  established  by  the  evidence  in  that  case,  and 
which  shall  be  material  to  the  matter  in  question."  He  is  not  required  to 
state  what  objections  were  taken  before  him.     [Erle,  J.     "  The  matter  in 

(a)  See  Wliitmoret  app.,  Bedford,  rcsp.     Ant^,  Vol.  V.  p.  9. 
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question  "  must  mean  the  point  upon  which  the  decision  appealed  against 
proceeded.  Tindal,  C.  J.  The  revising  barrister  is  also  required  to  state 
in  writing  his  decision  upon  the  whole  case,  and  also  his  decision  upon  the 
point  of  law  in  question,  appealed  against.]  Under  the  sixtieth  section,  the 
court  are  bound  to  decide  upon  the  whole  case.  [Maule,  J.  That  section 
says  that  the  appeal  cases  shall  be  conducted  according  to  the  practice  in 
special  cases ;  and  in  those  the  points  in  dispute  are  always  raised.]  The 
section  points  out  in  what  manner  the  court  are  to  hear  and  to  decide,  not 
how  the  case  is  to  be  stated.  [Coltman,  J.  If  the  point  had  been  raised 
before  the  revising  barrister,  he  might  have  altered  the  list.]  He  could  not 
have  altered  the  notice  of  claim.  Upon  the  face  of  the  case  itself,  it  ap- 
pears there  is  an  insufficient  description  of  the  place  of  abode,  not  merely  in 
the  overseers*  list,  but  in  the  notice  of  claim.  The  revising  barrister  had 
power  to  amend  the  description  m  the  list.  But  the  respondent  could  not  avail 
himself  of  the  list,  inasmuch  as  if  the  building  was,  ip  point  of  law,  a  house, 
«-.  ^  the  notice  of  the  qualification  was  misdescribed  therein.  But  the  *re- 
vising  barrister  has  no  power  under  the  6  &  7  Vict.  c.  18,  s.  40,  to 
make  the  slightest  alteration  in  a  notice  of  claim.  In  the  form  given  of  the 
list  of  county  voters  in  the  reform  act,  schedule  (H),  No.  3,  the  instances 
given  of  places  of  abode  are  as  follow : — "  Cheapside,  London. — Long 
Lane,  in  this  parish. — Market  Street,  Lancaster. — Church  Street,  in  this 
parish." — In  this  case  Rushbrooke  is  not  even  stated  to  be  in  England. 
[Maule,  J.     It  is  not  even  stated  to  be  in  Europe.] 

Byles^  Serjt.,  for  the  respondents,  was  not  called  upon. 

Tindal,  C.  J*  I  do  not  think  it  is  open  to  the  appellant  to  insist  upon 
the  latter  objection.(a)  There  might  have  been  evidence  upon  the  subject 
given  at  the  time,  before  the  revising  barrister.(6) 

As  to  the  other  point,  I  think  that  within  the  fair  meaning  of  the  act,  this 
building  was  a  houses  where  a  party  dwelt,  as  people  usually  dwell  in  a 
house,  by  sleeping  there  at  night.  The  fact  of  cattle  being  placed  in  the 
lower  part  of  the  building,  will  not  make  it  less  a  house.  It  is  a  very 
clear  case. 

The  other  judges  concurred. 

Decision  affirmed,  with  costs. 


(a)  See  the  last  < 

(6)  The  object  of  such  evidence  would  be,  to  supply  the  reTising  barrister  with  materials  for 
altering  the  terms  of  the  notice  of  claim.  The  effect  of  such  an  alteration  would  be,  to  make 
tlie  party  appear  to  have  made  a  claim,  which,  in  pouit  of  fact,  he  never  did  make.  No  such 
power  is  expreuly  given  by  the  6  &  7  Vict.  c.  18,  s.  40,  or  by  s.  75. 
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•city    of   LICHFIELD.  [*72 

MOSS,  Appellant;    Overseers   of  ST.  MICHAEL,   LICHFIELD,  Re- 
spondents.    JVbv.  21. 

A.  occupied  joiDtly  with  B.     In  the  poor-rate  B.  alone  was  assessed  as  occupier.    A.  bona  fide 

paid  the  rates  with  his  own  hand,  but  without  being  called  upon. 
BM,  that  A.  was  not  rated,  and  that  the  onussion  of  his  name  was  not  cured  by  the  6  &  7 

VicL  c  18,  8.  76. 

Case.  John  Brown  Moss  claimed  to  have  his  name  inserted  in  the  first 
list  of  voters  for  the  parish  of  St.  Michael,  in  the  city  of  Lichfield.  I 
rejected  the  claim,  subject  to  the  opinion  of  the  court  on  the  following 
case : — 

John  Brown  Moss  claimed  as  occupier  of  a  building  and  land  situate  at 
Glass  Croft,  in  the  said  parish.  In  support  of  his  claim  it  was  proved  that 
the  claimant  occupied,  jointly  with  his  father,  William  Moss,  a  building, 
together  with  land,  of  a  nature  to  confer  the  franchise,  within  the  provisions 
of  the  twenty-seventh  section  of  statute  2  W.  4,  c.  45,  and  that  the  claim- 
ant and  the  said  William  Moss  had  occupied  the  same  jointly  for  more  than 
twelve  calendar  months  next  before  the  last  day  of  July,  1844,  as  tenants 
thereof,  under  the  same  landlord,  at  the  annual  rent  of  40/.  and  upwards, 
and  that  both  the  claimant  and  the  said  William  Moss  would  be  entitled 
to  have  their  names  inserted  in  respect  of  their  occupation  of  the  building 
and  land,  provided  both  of  them  were  duly  rated,  in  respect  of  the  same, 
to  all  rates  for  the  relief  of  the  poor  in  the  said  parish,  made  during  the 
time  of  their  joint  occupation  as  aforesaid. 

Three  rates  were  made  for  the  relief  of  the  poor  of  the  said  parish  during 
the  said  period ;  in  the  first  and  second  of  which,  the  name  of  the  said  William 
Moss  alone,  was  inserted  as  the  person  rated  in  respect  of  the  *said  r#-Q 
premises,  and  the  name  of  the  claimant  was  wholly  omitted  from  both 
of  the  last-mentioned  rates,  in  respect  of  the  said  premises ;  but  in  the  third 
rate,  the  claimant  was  rated,  and  his  name,  jointly  with  the  name  of  the 
said  William  Moss,  was  inserted  in  the  last-mentioned  rate  in  respect  of  the 
said  premises.  The  claimant,  being  the  person  liable  to  be  rated  for  the 
said  premises  jointly  with  his  father,  the  said  William  Moss,  had,  bondjidey 
paid,  with  his  own  hand,  to  the  collector,  the  two  first-mentioned  rates,  and 
all  sums  of  money  due  for  rates  in  respect  of  such  premises  during  their 
joint  occupation  aforesaid  ;  but  the  overseers  of  the  said  parish  were  not 
aware,  until  Le  beginning  of  May,  1844,  and  after  such  payment  by  the 
claimant  of  the  first  and  second  rates,  that  the  claimant  did  occupy  the  said 
premises  jointly  with  his  father,  the  said  William  Moss. 

It  was  contended,  that  by  virtue  of  the  seventy- fifth  section  of  stat.  6  &  7 
Vict.  c.  18,  the  claimant  ought  to  be  considered  as  having  been  rated,  and 
as  having  paid  all  rates,  in  respect  of  the  said  premises,  within  the  meaning 
of  the  twenty-seventh  section  of  stat.  2  W.  4,  c.  45,  and  that  he  was  en- 
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titled  to  have  his  name  inserted  in  the  said  list,  in  respect  of  the  premises 
aforesaid.  I  was  of  opinion  that  the  omission  of  the  name  of  the  claimant, 
ander  the  above  circumstances,  did  not  constitute  a  misnomer,  or  inaccurate 
or  insufficient  description  in  the  said  rate,  of  the  person  occupying  the  said 
premises,  within  the  meaning  of  the  6  &  7  Vict.  c.  18,  s.  75,  and  that  the 
claim  had  not  been  made  out. 

(Signed)        T.  B.,  revising  barrister. 

Byks^  Serjt.,  for  the  appellant.    The  twenty-seventh  section  of  the  2  W. 

4,  c.  45,  requires,  that,  to  be  entitled  to  vote,  the  party  shall  have  been 

rated  in  respect  of  the  premises  to  all  rates  for  the  relief  of  the  poor  in  the 

♦741     parish,  made  during  the  time  of  the  occupation  *required,  and  have 

paid  all  the  poor-rates  by  a  certain  time.  This  enactment  would  ap- 
pear to  require  an  actual  rating  ;  but  it  is  submitted  that  the  provisions  of 
the  seventy-fifth  section  of  the  6  &  7  Vict.  c.  18,  apply  to  this  case.  It  is 
thereby  enacted,  «« that  where  any  person  shall  have  occupied  such  pre- 
mises as  in  the  said  recited  act  are  mentioned,  for  twelve  calendar  months 
next  previous  to  the  last  day  of  July  in  any  year,  and  such  person,  being 
the  person  liable  to  be  rated  for  such  premises,  shall  have  been,  hondfide^ 
called  upon  to  pay^  in  respect  of  such  premises,  all  rates  made  for  the  relief 
of  the  poor  in  such  parish  or  township,  during  the  time  of  such  his  occupa- 
tion, so  required  as  aforesaid,  and  such  person  shall  have  bondjide  paid, 
on  or  before  the  20th  day  of  July,  in  such  year,  all  sums  of  money  which 
he  shall  have  been  called  upon  to  pay  as  rates  in  respect  of  such  premises 
for  one  year  previously  (previous)  to  the  month  of  April  then  next  preced- 
ing, such  person  shall  be  considered  as  having  been  rated,  any  misnomer, 
or  inaccurate  or  insufficient  description  in  the  rate,  of  the  person  so  occu- 
pying, or  of  the  premises  occupied  notwithstanding."  The  claimant  here 
occupied  jointly  with  his  father ;  and  though  his  name  was  omitted,  he  was 
liable  to  be  rated,  and  he  actually  did  pay  the  rates  with  his  own  hand. 
[Maule,  J.  Can  it  be  said  that  he  was  bond  fide  called  upon  to  pay  the 
rates  ?]  This  being  a  joint  occupation  is  like  a  partnership  ;  and  if  the 
partners  were  rated  by  the  name  of  the  firm,  each  party  would  be  liable  to 
pay,  and  if  one  were  called  upon  to  pay,  and  did  pay,  such  payment  would 
enure  to  the  benefit  of  all  the  partners.  The  words  in  the  sixty-sixth  sec- 
tion of  the  new  poor-law  amendment  act,  4  &  5  W.  4,  c.  76,  are  very  simi- 
lar to  those  of  the  registration  act ;  and  in  Begina  v.  TJie  Inhabitants  of 
HulmCj  4  Q.  B.  538,  where  the  pauper  occupied  a  tenement,  and  paid  the 
4^-^-.     rent  and  *poor-rate  for  a  year ;  and  in  the  rate,  the  landlord's  name 

was  inserted  under  the  head  "  name  of  owner,"  but  in  the  column 
headed  "  name  of  occupier"  no  name  was  entered ;  it  was  held,  that  the 
pauper  was  sufficiently  assessed  to  satisfy  the  statute.  [Maule,  J.  In 
such  cases  the  assessment  is  upon  the  property.  Tindal,  C.  J.  And 
whoever  may  be  the  occupier  is  charged.  Erle,  J.  Where  a  firm  is 
rated,  all  the  partners  comprising  the  firm  are  included  in  the  rate ;  but 
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here,  somebody  else  is  the  party  assessed.]  The  claimant  was  bound  to 
contribute  to  the  rate  paid  by  his  co-tenant. 

KinglakCy  Serjt.,  contrlly  was  not  called  upon. 

TiNDAL,  C.  J.  It  does  not  appear  to  me  that  this  case  falls  within  the 
provisions  of  the  seventy-fifth  section  of  the  6  &  7  Vict.  c.  18.  That  sec- 
tion applies  only  to  cases  of  inaccurate  or  insufficient  description  in  the 
rate.  And  even  in  those  cases,  the  party  must  have  been  bona  fide  called 
upon  to  pay,  and  have  bond  fide  paid,  the  rate.  The  appellant  in  this 
case  was  not  calkd  upon  to  pay.  The  decision  must  be  affirmed ;  but  as 
it  is  a  case  of  some  difficulty,  I  think  it  must  be  without  costs. 

CoLTMAN,  J.  The  appellant  was  neither  rated  in  fact,  nor  called  upon 
to  pay  the  rate. 

Maule,  J.  This  case  is  certainly  not  within  the  2  W.  4,  c.  45,  s.  27. 
And  the  6  &  7  Vict.  c.  18,  s.  75,  applies  only  to  misdescriptions  in  the 
rate.     The  appellant  was  not  rated  in  any  way. 

.  Erle,  J.  The  real  question  is,  whether  the  party  was  intended  to  be 
rated.  In  Regina  v.  Hulme^  it  was  intended  to  rate  the  occupier,  althou^ 
a  blank  was  left  in  the  column  in  which  his  name  should  have  been  in- 
serted. 

Decision  affirmed  without  ^sts. 


•HILARY   TERM.  [•76 


SOUTHERN   DIVISION   OF   LANCASHIRE. 

WILLIAM  ECKERSLEY,  Appellant;  JOHN  BARKER,  Respondent. 

Jan.  16. 

The  name  of  the  property  in  respect  of  which  a  right  to  a  county  vote  is  claimed,  or  the 
name  of  the  occupying  tenant,  ia  only  required  to  be  inserted  in  a  notice  of  claim,  and  in  the 
list  of  county  voters  published  by  the  overseers,  where  the  house  is  not  situate  in  a  street,  lane, 
or  other  like  place. 

Case.  The  respondent's  name  appeared  on  the  list  of  voters  in  respect 
of  property,  situate  in  the  township  of  Chadderton,  in  the  polling  district 
of  Oldham,  in  the  Southern  division  of  Lancashire,  and  was  objected  to 
by  the  appellant.  No  exception  was  taken  to  the  notice  of  objection,  the 
service  of  which  was  admitted. 

The  particulars  of  the  respondent's  name  and  surname, — place  of  abode, 
— nature  of  qualification, — and  situation  and  description  of  the  qualifying 
property  appeared  on  the  list  of  voters,  as  follows  : — 
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Chiiatian  name  and 
surname    of  each 
voter  at  full  length. 

Place  of 
abode. 

Nature  of 
Qualification. 

Street,  lane,  or  other  like  ))lace, 
in  this  parish  or  township,  and 
number  of  house  (if  any),  where 
the  properly  in  situate,  or  name 
of  the  properly  (if  known  by  any), 
or  name  of  the  occupying;  tenant; 
or,  if  the  qualification  consi8i  of  a 
rent-charge,  then  ihe   names  of 
the  owners  (a)  of  the  property  out 
of  which  such  rent-charge  is  issu- 
ing, or  some  of  them,  and  llie 
situation  of  the  property. 

Barker,  John. 

Seedey 
Bank, 
Pendle- 
ton. 

Undivided 

moiety  of 

two  freehold 

cottages. 

Tinker  Lane,  Hollinwood. 

The  respondent  is  seised,  in  fee-simple,  of  an  undivided  moiety  of  two 
cottages,  situate  in  Tinker  Lane,  Hollinwood,  in  the  township  of  Chadderton. 
,>«^-j  A  part  of  the  *township  of  Chadderton  is  commonly  called  and 
well  known  by  the  name  of  Hollinwood.  Part  of  the  public  turn- 
pike road  from  Oldham  to  Manchester  passes  along  Tinker  Lane.  All 
on  one  side  of  the  lane,  and  the  whole  of  the  lane,  at  one  end  thereof, 
is  with^  Hollinwood,  in  the  township  of  Chadderton ;  the  other  part  of  the 
said  lane  being  within  the  township  of  Oldham.  The  division  between  the 
two  townships  is  well  and  commonly  known.  There  are  from  forty  to  fifty 
cottages  standing  along  Tinker  Lane,  and  occupying,  with  the  intervals 
between  them,  a  line  of  from  200  to  250  yards  in  length.  About  ten  of  the 
cottages  are  in  the  township  of  Oldham ;  all  the  other  cottages  are  in  the 
township  of  Chadderton.  None  of  the  cottages  in  Tinker  Lane  are  num- 
bered, nor  are  the  two  cottages,  in  respect  of  which  the  respondent  founded 
his  qualification  as  before  mentioned,  nor  is  either  of  them,  known  by  any 
name  of  the  property.  Any  person  inquiring  in  Tinker  Lane,  or  in  the 
neighbourhood,  for  the  respondent's  cottages,  would  readily  find  the  cot- 
tages described  in  the  said  list  of  voters. 

It  was  objected  on  behalf  of  the  appellant,  that  "  Tinker  Lane,  Hollin- 
wood," was  not  a  sufficient  description  of  the  situation  of  the  qualifying 
property  within  the  statute  6  &  7  Vict.  c.  18,  reference  being  also  had  to 
the  forms  in  schedule  (A.)  appended  to  the  said  statute;  and  that  neither 
of  the  cottages  being  numbered,  and  the  property  not  being  known  by  any 
name,  the  names  of  the  occupying  tenants  ought  to  have  been  given.  I 
thought  that  «  The  name  of  the  property,  if  known  by  any,"  and  «  The 
name  of  the  occupying  tenant,"  were  not  intended  as  substitutes  for  the 
number  of  a  house  in  any  "  street,  lane,  or  other  like  place,"  (by  "  other 
like  place,"  understanding  square,  court,  crescent,  yard,  alley,  and  the  like,) 
but  that  they  are  separ^e  and  distinct  heads  of  description  of  themselves, 
*781  *i"^^'^^^d  to  apply  to  properties  (very  numerous  in  county  qualifica- 
tions) which  are  not  situate  in  any  «<  street  or  other  like  place,"  and 

(a)  So  in  No.  3 ;  but  in  No.  6  the  occupying  tenant  and  not  the  owner  is  mentioned. 
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not  to  properties  which  are  so  situate  ;  and  that  if  all  the  above  descriptions 
are  to  be  referred  to  properties  situate  in  some  ''  street,  lane,  or  other  like 
place,"  then,  the  numerous  properties  giving  county  qualifications  to  vote, 
and  which  are  not  so  situate,  as  country  mansions,  farms,  manufacturing 
and  other  works,  and  the  like,  will  be  left  undescribed.  I  decided  that 
the  description  given  of  the  respondent's  qualification  was  sufficient ;  and 
that,  under  the  circumstances,  it  was  not  necessary  to  insert  the  names 
of  the  occupying  tenants  or  either  of  them  ;  but  I  offered  to  do  so  if  the 
respondent  wished  it.  The  respondent  declined  to  have  the  names  of  the 
occupying  tenants,  or  of  either  of  them,  inserted,  on  the  ground  that  in  con- 
sequence of  the  frequent  changing  of  tenants  in  small  tenements  of  this  kind, 
the  insertion  of  the  occupying  tenants'  names  would  probably  render  the 
description  of  his  qualifying  property  less  certain  than  if  their  names  had 
been  omitted.  I  retained  the  respondent's  name  on  the  list,  without  adding 
any  tenant's  name.     Each  of  the  cottages  had  an  occupying  tenant. 

The  question  for  the  opinion  of  the  court  is,  whether  the  name  of  the 
respondent  was  rightly  retained  on  the  list  of  voters,  without  inserting  the 
names  of  the  occupying  tenants  or  the  name  of  one  of  them. 

If  the  court  are  of  that  opinion,  the  list  (a)  is  to  stand  without  amend- 
ment ;  but,  if  the  court  are  of  a  contrary  opinion,  then  the  list  (a)  is  to  be 
amended  by  expunging  the  name  of  the  respondent  therefrom. 

(Signed)  R.  M.,  revising  barrister. 

The  case  was  argued  \n  last  Michaelmas  term.  (6) 

^CoMum^  for  the  appellant.  The  overseers  are  required  by  the  r»^Q 
6  &  7  Vict.  c.  18,  s.  4,  to  publish  a  notice  annually,  requiring 
county  voters  to  send  in  their  claims  ;  and  they  are  required  to  publish  this 
notice  according  to  the  foriu  given  in  schedule  (A),  No.  2.  In  that  form  the 
beading  of  the  fourth  column  is,  (<  street,  lane,  or  other  like  place,  in  this 
parish,  &c.,  and  number  of  house,  (if  any,)  where  the  property  is  situate, 
or  name  of  the  property,  if  known  by  any,  or  name  of  the  occupying 
tenant,"  &c.  By  sect.  5  the  overseers  are  to  prepare  and  publish  a  list  of 
claimants,  according  to  the  form  num*bered  (3)  in  schedule  (A).  In  that 
form  the  heading  of  the  corresponding  column  is  as  follows,  "  Street,  lane, 
or  other  like  place,  &c.,  and  number  of  house,  (if  any,)  where  the  property 
is  situate,  or  name  of  the  property  and  the  name  of  the  tenant,"  &c. ;  the 
word  and  being  in  this  place  substituted  for  or.  The  form  of  the  «list  of 
persons  objected  to,  to  be  published  by  the  overseers,"  given  in  schedule 
(A),  No.  6,  also  runs  thus,  "  street,  &c.,  &c.,  or  name  of  the  property,  and 
the  name  of  the  tenant,"  &c.  It  appears  from  these  two  last  forms  that  the 
name  of  the  occupying  tenant  was  intended  to  be  inserted  in  every  case. 
At  all  events,  the  insertion  of  the  name  of  the  tenant  is  not  to  be  contingent 
upon  any  insufficiency  of  description  of  the  premises.  If  the  house  be  situ- 
ated in  a  street  or  lane,  and  has  a  number,  the  number  must  be  stated  ^ 

(a)  Or  rather  the  reptter  formed  therefrom. 
(6)  Before  Tindal,  C.  J.,  Coltman.  Maule,  and  Erie,  Ja. 
▼OL.  VII.  8 
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and  that  may  be  sufficient ;  but  if  it  have  no  number,  then  the  name  of  the 
tenant  is  requisite.  The  act  clearly  intended  that  the  fullest  description  of 
the  premises  should  be  given.  It  may  possibly  have  been  meant  that  all 
the  particulars  mentioned  should  be  stated.  At  any  rate,  it  is  obvious  that 
one  of  the  three  courses  pointed  out  must  be  adopted ;  but  hete  there  is  no 
compliance  with  any  of  them.  [ColtmaK,  J.  The  case  does  not  set  forth  the 

*R01  ^'^^°^  ^^"^  ^"  ^y  ^^^  P^^y  »  ^^  '^^y  ^^  ^^^^  *®  name  *of  the  tenant 
■*  was  stated  therein,  and  that  the  overseers  have  neglected  their  duty 
in  not  inserting  it  in  the  list.]  The  court  will  presume  that  they  have  per- 
formed their  duty.  The  reason  stated  by  the  revising  barrister  for  his  de- 
cision, that  the  house  could  be  found  by  the  present  description,  is  not  suf- 
ficient to  warrant  a  departure  from  the  form  prescribed  by  the  act,  for  the 
purpose  of  identifying  the  property.  In  the  corresponding  forms  given  in 
the  reform  act,  schedule  (H),  Nos.  2  and  3,  what  it  required  to  be  stated  is 
the  "  name  of  the  property,  or  name  of  the  tenant ;"  but  the  word  or  appears 
to  have  been  intentionally  altered  to  and  in  the  registration  act. 

Cardwellj  for  the  respondent.  The  form  No.  2,  in  schedule  (A)  to 
the  registration  act,  is  a  direction  for  the  voter ;  the  form  No.  3  is  for  the 
overseers.  The  overseers  are  directed,  by  the  fifth  section,  to  adopt  the 
statement  of  the  voter,  to  whom  an  election  is  given  as  to  which  mode  of 
describing  his  property  he  will  adopt.  No  objection  is  made  in  this  case, 
that  the  overseers  have  not  followed  the  claim ;  and  it  must,  therefore,  be 
taken  that  they  have  done  so.  It  appears,  from  the  statement  of  the  case,  that 
the  insertion  of  the  names  of  the  occupying  tenants  would  have  had  a  ten- 
dency to  mislead ;  as  the  tenants  are  frequently  changing.  Here  the  party, 
in  sending  in  his  claim,  has  elected  to  use  the  first  branch  of  the  mode  of 
description  enumerated  in  the  heading  to  the  fourth  column ;  he  has  inserted 
"  the  lane  "  where  the  house  was  situated.  If  a  house  were  unoccupied,  it 
would  be  impossible  for  a  claimant  to  comply  with  the  rule  as  contended 
for  on  the  part  of  the  appellant.  [Tindal,  C.  J.  In  that  case  he  might 
describe  the  house  as  empty.  Maule,  J.  The  question  is,  if  what  comes 
after  the  word  ^^or^^  is  intended  to  be  a  substitute  for  the  number  of  the 
»o|  1  house,  that  is,  something  to  *point  out  the  particular  house.]  If  that 
were  the  correct  construction,  it  would  follow,  that  every  property, 
in  respect  of  which  a  party  could  be  qualified,  must  be  situated  in  a  "street, 
lane,  or  other  like  place."  [Maule,  J.  If  not  so  situated,  the  party  would 
leave  out  that  part  of  the  description.  The  object  appears  to  be  that  the 
particular  property  should  be  pointed  out.  Erle,  J.  The  fifth  section  re- 
quires that  the  list,  to  be  made  out  by  the  overseers,  shall  be  in  the  form 
No.  3,  schedule  (A),  and  goes  on  to  say  that  "  in  every  such  list  the  Chris- 
tian name  and  surname  of  every  claimant,  with  the  place  of  his  abode,  the 
nature  of  his  qualification,  and  the  local  or  other  description  of  the  property, 
and  the  name  of  the  occupying  tenant  thereof,  shall  be  written  as  the  same 
are  stated  in  the  claim."  The  form  No.  3  also  says,  «<  and  the  name  of  the 
tenant."]     But  the  form  of  the  claim  No.  2  says  "  or;"  and  the  overseers 
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aie  required  to' give  the  particulars  as  "the  same  are  stated  in  the  claim.'* 
[CoLTMAN,  J.  If,  according  to  your  argument,  the  claimant  has  the  option 
to  give  either  description,  it  will  be  sufficient  if  the  name  of  the  tenant  be 
stated,  though  the  house  be  situated  in  a  street  or  lane.  But  such  a  de- 
scription would  not  assist  in  identifying  the  premises.]  The  schedules  of 
the  reform  act  that  have  been  referred  to,  are  in  favour  of  the  view  con- 
tended for  on  behalf  of  the  respondent ;  and  although  the  particulars  in  the 
schedules  to  the  registration  act  are  not  so  full,  the  schedules  in  both  acts 
are  to  be  construed  in  the  same  manner. 

Cockburuy  in  reply.  The  whole  machinery  of  registration  mtroduced  by 
the  reform  act  has  been  repealed  by  the  registration  act,  the  forms  in  the 
schedules  of  which  are  much  more  stringent.  By  the  forty-second  section 
of  the  reform  act,  the  revising  barrister  has  power  to  make  alterations  in  the 
list,  where  the  name  of  *any  person,  or  place  of  his  abode,  or  na-  r^^g^ 
ture  of  his  qualification, "  or  the  local  or  other  description  of  his  pro- 
perty,  or  the  name  of  the  tenant  in  the  occupation  thereof,"  shall  be  omitted. 
A  similar  power  is  given  by  the  fourth  section  of  the  registration  act ;  but 
there  the  words  are,  "  or  the  local  or  other  description  of  the  property  of 
any  person  who  shall  be  included  in  any  such  list,  and  the  name  of  the 
occupying  tenant  thereof;"  which  corresponds  with  the  difference  in  the 
schedules.  The  party  is  bound  to  give  the  best  description  he  can.  In 
London,  or  in  any  other  large  town,  it  would  be  absurd  to  describe  a 
house  merely  as  in  the  occupation  of  John  Smith.  In  the  case  of  a  change 
of  tenants,  the  party  might  send  in  a  fresh  claim,  (a) 

Cur,  adv,  vulL. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  objection  in  this  case  was,  that  the  description,  in  the  list  of  voters, 
of  the  property  in  rospect  of  which  the  respondent  claimed  the  right  to  vote, 
was  insufficient,  iriasmuch  as  it  omitted  to  state  the  names  of  the  occupying 
tenants.  The  qualification  is  described  to  be  in  respect  of  "  an  undivided 
moiety  of  two  freehold  cottages  in  Tmker  Lane,  Hollinwood ;"  and  it  is 
stated  as  a  fact  in  the  case  that  none  of  the  cottages  in  Tinker  Lane  are 
numbered,  and  that  neither  of  the  two  cottages  is  known  by  any  particular 
name. 

The  question  therefore  is,  whether,  under  the  circumstances  of  this  case, 
the  names  of  the  occupying  tenants  •are  required  to  be  inserted ;     r^^^^ 
and  we  think,  upon  a  proper  construction  of  the  act,  that  they  are 
not. 

The  fourth  section  of  the  6  Vict.  c.  18,  requires  the  notice  of  claim  to  be 
delivered,  or  sent,  to  the  overseers,  according  to  the  form  of  notice  set 
forth  in  schedule  (A),  and  numbered  2,  or  to  that  effect ;  and  the  form 

(a)  Or,  as  is  frequenUy  done,  he  might  have  the  entry  corrected  at  the  next  revision.  Few 
persons  would  be  likely  to  be  misled  by  reason  of  any  intermediate  change,  inasmuch  as  it 
would  be  known  that  the  name  inserted  had  reference  to  the  state  of  the  tenancy  at  the  time 
the  aotioe  of  claim  was  sent  in,  or  when  the  lists  were  last  corrected. 
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No.  2  requires  the  «« street,  lane,  or  other  like  place,  and  number  of  the 
house  (if  any)  where  the  property  is  situate,  or  name  of  the  property,  if 
known  by  any,  or  name  of  the  occupying  tenant,"  to  be  inserted  ;  and  we 
think  the  word  "  or,"  in  this  form,  is  disjunctive,  and  creates  three  differ- 
ent descriptions,  and  that  it  is  sufficient  if  the  qualification  is  brought  within 
any  one  of  them  ;  namely,  either  the  street,  or  lane,  or  number,  if  any  , 
the  name  of  the  property,  if  any  ;  or  the  name  of  the  occupying  tenant,  if 
any.  And  ahhough  it  is  contended  that  the  fifth  section  of  the  act  requires 
the  overseers  to  make  out,  according  to  the  form  numbered  3,  in  schedule 
(A),  an  alphabetical  list  of  the  claimants,  containing  (amongst  other  things) 
«*  the  nature  of  his  qualification,  and  the  local  or  other  description  of  his 
property,  and  the  name  of  the  occupying  tenant  thereof;"  and  that,  conse- 
quently, the  name  of  the  occupying  tenant  must  be  inserted  in  each  case  , 
^et,  it  appears  to  be  a  sufficient  answer,  that  this  direction  is  qualified  and 
restricted  by  the  words  which  immediately  follow,  namely,  "  that  the  same 
shall  be  written  as  they  are  stated  in  the  claim." 

The  direction  at  the  head  of  the  form  No.  2  appears  to  us  to  intend,  that 
if  a  house  be  in  a  street,  lane,  or  other  like  place  in  the  parish,  the  street  or 
jane  shall  be  mentioned  ;  and  that  if  the  houses  be  numbered,  the  number 
also  shall  be  given  ;  but  that  if  the  house  and  premises  be  not  in  a  street  or 
lane,  or  other  like  place,  but  are  in  a  road,  or  on  a  common,  or  the  like, 
•841  ^^^^  ^^^  name  of  the  property  shall  be  given,  if  known  by  *any,  or 
the  name  of  the  occupying  tenant.  If,  however,  the  two  latter  requi- 
sites be  held  to  apply  necessarily  to  the  house  or  premises  where  situated 
in  a  street  or  lane,  then  this  inconvenience  will  follow,  that  there  is  no 
description  required  by  the  act  to  be  given  to  a  house  or  premises,  not  situ- 
ated in  a  street  or  lane,  or  other  such  like  place. 

The  direction  given  by  the  legislature  to  the  overseers  in  the  statute  of 
2  W.  4,  c.  45,  s.  37,  for  the  framing  of  their  notice  according  to  the  form 
No.  1,  in  schedule  (H),  annexed  to  that  act — which  is  a  notice  precisely 
for  the  same  object  and  purpose  as  that  required  by  sect.  4,  of  the  6  &  7 
Vict.  c.  18 — is  so  plainly  expressed  as  to  leave  no  possible  doubt  but  that 
the  requisition  to  give  the  name  of  the  property,  or  the  name  of  the  occupy- 
ing tenant,  only  holds  where  the  house  is  not  situate  in  a  street,  lane,  or 
other  like  place  ;  and  as  the  statute  6  &  7  Vict.  c.  18,  is  made  in  pari  ma- 
terid  with  the  former  act,  it  may  be  properly  inferred  that  rao  more  is 
required  by  the  latter  act  than  by  the  former. 

We  therefore  think  that  the  decision  of  the  revising  barrister, — that 
the  description  of  the  qualification  of  the  respondent  in  the  overseers' 
list  was  sufficient, — was  a  proper  decision,  and  that  the  same  must  be 
affirmed.  Decision  affirmed. 
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*CITY    OF   WESTMINSTER.  [*85 

SAMUEL   PITTS,  Appellant ;    and    FRANCIS   SMEDLEY,  Esquire, 
High  Bailiff  of  WESTMINSTER,  Respondent.    Jan.  16. 

The  occupier  of  part  of  a  house,  where  the  landlord  resides  upon  the  premises,  and  retaine 

the  key  of  the  outer  door,  is  a  mere  lodger,  and  is  not  a  person  occupying  «  as  owner  or 

tenant." 
OMtertt  whether  a  party  can  he  registered  for  a  borough  in  respect  of  a  qualification  described 

as  the  occupation  of  «  part  of  a  house." 
Where  a  case  sent  by  the  revising  barrister,  found  that  a  claimant  «  stated"  certain  matters,  it 

was  remitted  upon  the  ground  that  it  set  forth  evidence  and  not /acts. 

Case.     Parish  of  Saint   Mary-le-Slrand.      Case   of  Samuel   Pitts,  a 
claimant. 

Notice  of  Claim. 


Samuel  Pitts. 


17  Catharine  Street, 
Strand. 


Part  of 
house. 


17  Catharine  Street, 
Strand. 


Charles  Marshall  is  owner  of  a  house  and  shop.  No.  17  Catharine  Street, 
Strand.  He  occupies  the  shop  and  first  floor.  He  lets  the  other  floors  to 
several  lodgers. 

Samuel  Pitts  [states  that  he]  (a)  rents  the  second  and  third  floors  at  a 
weekly  rent,  amounting  to  26/.  a  year ;  [that]  he  has  exclusive  control  over 
these  rooms,  and  has  the  keys  thereof  in  his  possession ;  [that]  he  has  also 
a  latch  key  to  the  street  door,  by  which  he  lets  himself  in  at  night ;  [that] 
there  are  other  lodgers  in  the  house,  to  some  of  whom  the  landlord  gives 
latch  *keys ;  but  he  sometimes  has  young  men  as  lodgers,  and  to  r«gg 
these  the  landlord  does  not  intrust  latch  keys ;  [that  his](6)  (these 
words  were  omitted  in  the  amended  case,  and  the  words  the  cUdmanCs  in- 
serted in  lieu  thereof,)  right  of  egress  and  ingress  has  never  been  interfered 
with  by  the  landlord. 

[That]  there  is  another  lock  to  the  entrance  door,  but  he  has  never  seen 
the  key  of  it ;  [that]  when  he  has  found  the  street  door  fastened,  he  has 
entered  the  house  through  Marshall's  shop. 

Pitt's  name  appears  with  Marshall's  upon  the  rate  made  in  November 
1843,  and. upon  the  subsequent  rates.  No  rate  was  made  between  April, 
1843,  and  November,  1843.  Upon  these  facts,  the  point  raised  for  my  de- 
cision was,  whether  Samuel  Pitts  had  such  an  exclusive  occupation  of  the 

(a)  When  this  case  was  called  on  in  last  Michaelmas  term  the  Lord  Chief  Justice  ohserved 
diat  the  case  stated  evidence  only,  and  not  fact$ ;  and  that  it  should  he  referred  to  the  revising 
barrister  to  state  facts  only ;  and  also  to  state  whether  or  not  the  landlord  resided  in  the  house 
The  case  was  accordingly  remitted  to  the  revising  barrister,  and  was  amended  by  striking  out 
the  words  in  brackets,  and  inserting  those  in  italics,  infrd,  p.  80. 

(6)  See  note  (a),  sn{>ri. 

F 
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second  and  third  floors  of  the  house  No.  17  Catharine  Street  as  to  confer 
the  franchise. 

On  that  point  I  decided  in  the  negative, 

(Signed)  D.  C.  M.,  revising  barrister. 

Charles  Marshall,  the  landlord^  not  only  occupied  ike  ground  floor  as  a 
coffee  shopy  but  also  resided  with  his  family  on  the  premises, 

(Signed)        D.  C.  M. 

Cockbum^  for  the  appellant,  contended  that  the  claimant  occupied  a 
"  building"  within  the  meaning  of  the  twenty-seventh  section  of  the  reform 
act ;  upon  the  authority  of  Wrigktj  appellant,  and  The  Town  Clerk  of 
Stockport^  respondent. (a)  In  this  case  no  one  had  a  right  to  interfere  with 
the  occupation  of  the  claimant.  The  only  difTerence  between  this  and  the 
case  cited,  is,  that  here  the  landlord  resided  upon  the  premises.  That  fact 
did  not  appear  in  the  Stockport  case  ;  but  the  landlord  there  must  at  least 
♦871  ^^^^  ^^^  ^  control  over  the  *steam-engine.  It  might  be  that  in  cases 
■*  of  burglary,  the  whole  of  the  house  in  the  basement  would  be  consi- 
dered as  in  the  occupation  of  the  landlord  ;  but  the  reform  act  is  not  to  be 
construed  by  any  strained  analog}'  with  the  criminal  law.  If  it  be  con- 
ceded that  the  occupation  of  a  portion  of  an  entire  building  is  sufficient  to 
confer  the  franchise,  the  fact  of  the  landlord  residing  in  another  portion  can 
make  no  difference.  [Erle,  J.  The  claim  in  this  case  is  in  respect  of 
"  part  of  a  house."  In  the  Stockport  case  the  premises  occupied  were 
considered  to  constitute  «  a  building."]  The  case  does  not  raise  any  ob- 
jection to  the  form  of  the  claim. 

Merewethei'y  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  case  is  free  from  all  doubt. 
The  question  is,  whether  the  claimant  occupied  any  premises  as  "  owner  or 
tenant."  It  does  not  turn  so  much  on  the  description  of  the  premises  as 
on  the  nature  of  the  occupation.  The  landlord  of  the  house  gives  only  a 
limited  enjoyment  therein  to  the  claimant.  The  door  of  the  house  has  a 
lock  to  it,  of  which  the  claimant  has  not  the  key  ;  his  right  of  access  there- 
fore to  the  rooms  in  his  occupation  is  merely  permissive.  It  is  not  an  oc- 
cupation as  owner  or  tenant.     He  is  strictly  an  inmate  or  lodger. 

The  other  judges  concurred.  Decision  affirmed,  with  costs.(6) 

(a)  Ant^,  Vol.  V.  p.  33. 

(6)  Vide  Score^  appellant;  Huggettf  reepondent,  post,  p.  95:  and  Wantey,  appellant; 
Perkins,  respondent,  (Hill's  case),  post,  p.  151. 


•88] 

TOMS,  Appellant;  CUMING,  Respondent.     Jan.  16. 

A  notice  of  objection,  and  also  the  duplicate  notice,  where  notice  of  objection  is  sent  by  the 
post,  must  be  personally  signed  by  the  objector. 

Case.     Henry  Toms  of  Fore  street,  Totnes,  on  the  list  of  voters  for 
the  parish  of  Totnes  in  the  borough  of  Totnes,  objected  to  the  name  of 
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Samuel  Angei  being  retained  on  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  said  borough. 

The  notice  of  objection  had  been  signed  by  the  objector  himself,  and  a 
copy  thereof  had  been  signed  with  the  name  of  the  objector  by  one  William 
Bernard  Hannaford,  by  the  direction  of  the  objector,  and  in  his  presence, 
and  botli  were  addressed  to  Angel,  at  his  place  of  abode,  as  described  in 
the  list.  The  notice  and  copy  were  examined  by  the  objector,  and  were 
by  him  taken  to  the  postmaster  at  Totnes  on  the  23d  day  of  August  last, 
and  compared  and  stamped  by  the  postmaster.  The  notice  was  retained  at 
the  post-office  to  be  forwarded  according  to  the  act,  and  the  copy  was  re- 
turned to  the  objector,  who  produced  the  same  to  me  in  court.  The  notice 
would,  in  the  ordinary  course  of  post,  have  been  delivered  at  AngePs 
place  of  abode  as  described  in  the  list,  on  or  before  the  25th  day  of  August 
last.  It  was  objected  on  the  part  of  Angel,  that  the  production  of  such 
stamped  copy  was  not  the  production  of  a  duplicate  notice,  as  required  by 
the  6  &  7  Vict.  c.  18,  s.  100.  (a)  And  I  being  of  that  opinion,  retained 
the  name  of  the  voter  without  proof  of  his  qualification.  (Twelve  other 
cases  were  consolidated  with  the  principal  case.) 

•The  question  for  the  opinion  of  the  court  is,  whether  the  name  of  pr>Q 
Samuel  Angel  was  rightly  retained  on  the  list  of  voters. 

If  the  court  are  of  that  opinion,  the  register  is  to  stand  without  amendment. 

If  the  court  are  of  a  contrary  opinion,  the  register  is  to  be  amended 
by  expunging  therefrom  the  names  of  Samuel  Angel  and  the  other 
twelve. (6)  (Signed)  J.  L.  L.,  revising  barrister. 

Kinglake^  Serjt.,  for  the  appellant.  The  stamped  copy  of  the  notice  of 
objection,  produced  before  the  revising  barrister,  although  not  signed  by 
the  objector  himself,  was  a  duplicate^  within  the  meaning  of  the  100th  sec- 
tion of  the  6  &  7  Vict.  c.  18,  s.  100,  inasmuch  as  it  was  signed  by  his 
authority.  The  notice  itself,  sent  by  the  post,  was  actually  signed  by  him. 
[TiNDAL,  C.  J.  The  notice  sent  by  the  post  may  be  called  an  original; 
the  question  is,  whether  the  other  copy  may  be  called  a  duplicate.  Cress- 
well,  J.  Was  it  not  the  intention  of  the  statute  that  the  copy  retained 
should  be  identical  with  the  one  that  is  sent?]  The  seventeenth  section 
requires  the  notice  of  objection  to  be  signed  by  the  party  objecting ;  that 
must  mean  the  notice  sent  to  the  voter.  It  is  sufficient  if  it  be  shown  that 
the  notice  retained  has  been  examined  by  the  postmaster,  and  found  to  cor- 
respond with  that  which  was  sent.  He  would  not  know  the  handwriting 
of  the  party,  of  which  the  stamp  is  no  authentication.  It  may  be  necessary 
to  prove  the  signature  of  the  objector  to  the  notice  that  is  sent  by  post ;  but 
more  is  not  required.  [Maule,  J.  The  seventeenth  section  does  not  say 
the  signature  must  be  in  the  objector's  own  handwriting.  May  he  not 
sign  by  his  agent  ?  Erle,  J.  Might  not  an  attorney  have  •signed  ^^g^ 
both  notices  ?]  Prior  to  the  passing  of  the  registration  act,  an  objector 
must  have  proved  personal  service  of  the  notice,  and  that  such  notice  hau 
(a)  Anf^,  Vol.  V.  p.  98.  (6)  Vid^  ?08t,  p.  182,  note  (o). 
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been  duly  signed :  that  act  has  dispensed  with  the  personal  service,  leaving 
the  question  as  to  the  sufficiency  of  the  signature  untouched.  The  signature 
here  is  sufficient,  upon  the  principle j  qui  Jacit  per  alium^/acit  per  $e.  In 
Schneider  v.  J^orriSy  2  M.  &  S.  286,  a  bill  of  parcels,  in  which  the  name 
of  the  vendor  was  printed^  and  that  of  the  vendee  written  by  the  vendor,  was 
held  to  be  a  sufficient  memorandum  within  the  statute  of  frauds  (a)  to  charge  the 
vendor.  [Tindal,  C.  J.  That  was  under  the  seventeenth  section  of  the  statute, 
which  requires  the  memorandum  to  be  «  signed  by  the  parties  to  be  charged, 
or  their  agents,'*^  In  another  section,  (sect.  7,)  the  statute  speaks  of  a  sig- 
nature "  by  the  party,"  without  mentioning  any  agent.  Cresswell,  J.  In 
Hyde  v.  Johnson^  2  New  Ca.  776,  3  Scott,  289,  it  was  held  that  under  the 
9G.  4,  c.  14,  s.  1,  an  acknowledgment,  signed  by  the  agent  of  the  debtor, 
will  not  retrieve  a  debt  barred  by  the  statute  of  limitations ;  and  that  it  must 
be  signed  by  the  debtor  himself.]  That  case  appears  to  be  inconsistent  with 
Schneider  v.  JVbrris. 

Cockbtim,  for  the  respondent.  There  is  no  inconsistency  between  the 
two  cases.  Schneider  v.  JVorris  was  decided  upon  the  seventeenth  section 
of  the  statute  of  frauds,  in  which  the  signature  by  an  agent  is  mentioned. 
Hyde  v.  Johnson  turned  upon  the  9  G.  4,  c.  14,  which  requires  the  ac- 
knowledgment to  be  signed  "  by  the  party  chargeable  thereby,"  nothing 
being  said  about  an  agent.  The  document  produced  before  the  revising 
barrister  in  this  case  was  a  copy^  and  not  a  duplicate,  [Maule,  J.  It  appears 
,Q^-|  that  the  postmaster  may  select  *which  of  the  two  documents  he 
will  send.  A  duplicate  means  a  document  which  is  the  same  as 
another  in  all  essential  particulars.]  {b)  There  is  no  provision  in  the  reform 
act  that  the  objector  shall  sign  the  notice  of  objection,  (c)  Though  the  form 
of  the  notice,  given  in  the  schedules,  ends  by  saying  « (Signed)  A.  B.  [phce 
ofabode]^^^  doubts  may  have  arisen  as  to  what  was  a  sufficient  signature 
under  that  schedule,  and  the  new  act  shows  the  intention  to  have  been 
that  the  notice  should  be  actually  signed  by  the  person  objecting. 

KinglakCy  Serjt.,  in  reply.  In  Kine  v.  Beaumont ^  3  Bro.  &  B.  288,  7  J. 
B.  Moore,  112,  it  was  held  that  the  copy  of  an  original  letter  giving  notice 
of  the  dishonour  of  a  bill,  is  admissible  in  evidence  without  notice  to  produce 
che  original  letter;  upon  the  ground,  as  stated  by  Burrough,  J.,  that  there 
IS  no  substantial  distinction  between  a  duplicate  original  and  a  copy  made 
at  the  time.  [Maule,  J.  It  would  hardly  be  contended  upon  the  authority 
of  that  case,  that  an  examined  copy  of  a  bill  of  exchange  drawn  in  dupli- 
cate, was  the  same  thing  as  a  duplicate.((2)    If  the  signature  of  the  party  is 

fa)  2d  Car.  2,  c  3. 

{b)  In  the  case  of  an  indenture,  the  distinction  is  between  counterparts  executed  by  the 
several  parties  respectively,  each  party  affixing  his  or  their  seal  to  only  one  counterpart, — and 
duplicate  originaUf  each  executed  by  all  the  parties.    Vide  ante,  Vol.  II.  p.  618,  (6). 

(c)  Sec  2  W.  4,  c  45,  s.  47. 

(d)  Bills  of  exdiange  drawn  in  sdts  are  not  usually  called  duplicates,  or  bills  drawn  in  du- 
plicate ;  nor  does  either  term  seem  to  be  strictly  applicable ;  bills  so  drawn  appearing  rather  to 
be  in  the  nature  of  distinct  alternative  mandates. 
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essential  to  the  original  notice,  then  the  document  in  question  was  not  the 
same  in  all  essential  particulars.]  In  Hyde  v.  Johnson  great  stress  is  laid 
upon  the  fact — ^that  an  agent  was  mentioned  in  the  original  statute  of  limita- 
tions, 21  Jac.  i,  c.  16,  but  was  not  mentioned  in  Lord  Tenterden's  act, 
9  G.  4,  c.  14,  which  was  a  rider  to  the  former  statute.  That  *argu-  r,Qo 
ment  does  not  apply  to  the  present  case.  It  is  only  necessary  to 
prove  the  personal  signature  of  the  objector  to  the  original  notice  which  is 
sent  to  the  party  objected  to.  [Erle,  J.  Is  not  the  production  of  the 
stamped  copy  sufficient , for  that  purpose?]  That  is  only  to  show  that  a 
notice  has  been  sent ;  whether  the  notice  is  sufficient,  is  another  question. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  revising  barrister  was  right  in 
his  decision,  that  the  notice  of  objection  was  not  proved  to  have  been  given 
pursuant  to  the  provisions  of  the  100th  section  of  the  6  &  7  Vict.  c.  18. 
The  first  question  is,  whether  the  original  notice  of  objection  should  be 
signed  by  the  objector  himself.  The  seventeenth  section  of  the  act  says, 
that  «  Every  person,  so  objecting,  shall  give,  or  cause  to  be  left  at  the 
place  of  abode  of  the  person  objected  to,  a  notice  according  to  the  form 
numbered  (11)  m  the  said  schedule  (B) ;  and  every  notice  of  objection  shall 
be  signed  by  the  person  objecting ^  And  the  form  given  in  that  schedule 
commences  with  the  words,  "  I  hereby  give  you  notice,"  &c.,  and  con- 
cludes, "  (Signed)  A.  B.,  of,  [place  of  abode']y  on  the  list  of  voters  for  the 

parish  of ." 

The  natural  meaning  of  these  words  is,  that  there  shall  be  a  personal 
signature.  And  there  is  great  reason  and  good  sense  in  such  an  enact- 
ment. If  the  objector  were  unknown,  and  was  at  liberty  to  get  some  one 
else  to  sign  the  notice,  there  might  be  great  difficulty  in  obtaining  costs  from 
him.  Some  shuffiing  person  might  be  put  forward  in  his  stead ;  and  great 
inconvenience  and  vexation  might  be  the  result.  The  case  of  Hyde  v.  Johir 
son  corroborates  the  propriety  of  this  interpretation  of  the  clause  in  question. 
Then,  if  the  original  notice  must  be  signed  by  the  objector  himself,  it 
appears  to  me  that  the  requisites  of  the  lOOth  section  have  not  been  com- 
plied with.  That  *section  requires  that  "whenever  any  person  shall  r^go 
be  desirous  of  sending  any  such  notice  of  objection  by  the  post,  he 
shall  deliver  the  same,  duly  directed,  open,  and  in  duplicate^  to  the  post- 
master," &c. ;  thus,  apparently,  treating  each  document  as  an  original. 
Then  the  postmaster  is  to  «  compare  the  said  notice  and  the  duplicate,  and 
on  being  satisfied  that  they  are  alike  in  their  address  and  in  their  contents, 
shall  forward  one  of  them  to  its  address  by  the  post,  and  shall  return  the 
other  to  the  party  bringing  the  same,  duly  stamped  witii  the  stamp  of  the 
said  post-office."  It  is  open,  therefore,  to  the  postmaster  to  send  which 
notice  he  pleases.  The  very  meaning  of  the  term  duplicate  is,  that  one 
document  resembles  the  other  in  all  essentials.  The  instance  put  by  my 
brother  Maule,  in  the  course  of  the  argument,  of  bills  drawn  in  duplicate,(a) 

(a)  Vide  suprd,  91,  (c). 

VOL.  vn.  9      .  F  2 
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is  an  apt  illustration.  In  this  case,  one  of  the  documents  was  a  notice ;  but 
the  other  was  no  notice  at  all. 

Maule,  J.  I  am  of  the  same  opinion.  I  think  that  the  signature  should 
be  ihat  of  the  party  objecting ;  and  that  this  is  deducible  both  from  the 
words  of  the  seventeenth  section  and  from  the  form  given  in  the  schedule 
there  referred  to.  The  form  shows  that  the  name  and  place  of  abode  of  the 
objector  are  to  be  at  the  bottom  of  the  notice ;  and  the  provision  at  the 
end  of  the  section,  requiring  every  notice  to  be  signed  by  the  person 
objecting,  is  in  addition  to  the  requisition  that  his  name  shall  be  at  the  foot 
of  the  notice.  This  shows  that  it  is  the  party  himself  who  is  to  put  his 
name  there.  The  term  signing  means  marking,  in  some  way,  by  the  party 
himself.  Two  things,  therefore,  appear  clearly  to  be  required — that  the 
•Q4.1  iiai^c  of  the  objector  be  at  the  bottom  of  the  notice — and  that  *it  be 
placed  there  by  the  party  himself.  The  purport  of  the  section  is, 
that  the  party  objected  to  may  have  some  means  of  knowing  that  the  object- 
ing party  did  really  object.  Otherwise  persons  might  be  called  upon  to 
come  up  and  defend  their  votes,  and,  after  all,  might  find  out  that  there 
was  no  real  objector,  but  that  the  name  of  the  supposed  objector  had  been 
put  to  the  notice  without  his  authority. 

The  next  question  is,  whether  the  duplicate,  which  is  to  be  returned  by 
the  postmaster  to  the  person  who  brings  the  notice,  must  be  similarly 
signed.  The  term  "  duplicate"  means  a  document  which  is  essentially  the 
«ame  as  some  other  instrument.  It  is  a  very  different  thing  from  an  exa- 
mined copy ;  although  an  examined  copy  may,  in  effect,  be  a  duplicate 
under  certain  circumstances.  But,  in  the  present  case,  the  copy  is  essen- 
tially different  from  the  original. 

I  conceive  that  it  was  necessary  to  prove  before  the  revising  barrister  the 
handwriting  of  the  objector  to  both  of  the  documents  ;  and,  such  proof  not 
having  been  given,  that  the  barrister  was  right  in  his  decision. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  effect  of  the  seventeenth 
section  is,  that  the  objecting  party  is  to  give  a  notice  of  objection,  and  that 
his  name  is  to  be  subscribed  thereto  by  himself.  As  to  the  duplicate,  the 
objector  is  relieved  from  the  proof  of  the  ordinary  service  of  the  notice,  by 
adopting  the  course  prescribed  by  the  100th  section ;  but  he  must  show 
that  the  document  sent  by  the  post  is  identical  with  the  one  produced 
before  the  barrister. 

£rle,  J.    I  am  of  the  same  opinion.    The  provisions  of  the  statute  seem 

to  be  framed  with  particular  care  that  a  notice  of  objection  shall  be  signed 

^Qp,-,     by  the  objector  *himself.     This  is  apparent  from  the  terms  both  of 

^     the  seventh,  and  also  of  the  seventeenth  section.     The  100th  sec- 

iion  speaks  of  .a  duplicate  notice,  which  can  only  mean  a  duplicate  original. 

Decision  affirmed. 
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CITY   OF   WESTMINSTER. 

CHARLES  SCORE,  Appellant;   and  GEORGE  HUGGETT,  Re- 
spondent.     Jan.  16. 

The  occupier  of  part  of  a  hoose,  who  has  a  key  of  the  outer  door,  the  landlord  not  residing  in 

or  occupying  any  portion  of  the  premises,  is  entitled  to  vote. 
SfmbUf  (per  Maule,  J.,)  that  "  apartments  *'  is  a  proper  description  of  the  premises  so  occupied. 

Ca&&.     Parish  of  St.  James.     Case  of  George  Bedford,  a  claimant. 

Notice  of  claim. 


George  Bedford. 


7  Liecester  Street, 
Regent  Street. 


Apartments. 


7  Leicester  Street, 
Regent  Street. 


Greorge  Bedford  occupied  apartments  at  No.  7  Leicester  Street  in  this 
parish,  consisting  of  two  rooms  on  the  second  floor,  which  communicated 
with  each  other,  for  which  he  paid  20/.  I65.  a  year  rent.  These  rooms 
were  occupied  for  four  years  by  Bedford  for  the  purpose  of  dwelling ;  and 
Bedford  had  the  use  of  the  back  kitchen  and  yard,  in  common  with  other 
parties.  The  house  consisted  of  four  stories  ;  the  front  kitchen  on  the  base- 
ment was  let  to  another  party.  The  ground  floor,  first  floor,  and  attics 
were  each  separately  occupied  by  other  parties.  The  access  to  the  kitchen, 
and  to  the  first,  and  other  floors,  was  by  the  common  street  door  of  the 
house,  a  key  of  which  was  in  the  possession  of  each  of  the  occupiers,  who 
had,  each,  a  key  of  the  respective 'apartments  in  his  own  occupation,  r#Q^ 
and  the  exclusive  right  of  access  thereto. 

The  landlord,  Mr.  Kemp,  did  not  reside  in,  or  occupy  any  part  of,  the 
house.     No  question  arose  as  to  residence  or  rating. 

Upon  these  facts,  the  point  raised  for  my  decision  was,  whether  the  oc- 
cupation of  such  two  rooms  in  No.  7  Leicester  Street  by  the  claimant,  was 
sufficient  to  confer  the  elective  franchise. 
And  upon  that  point,  I  decided  in  the  aflirmative. 

(Signed)  D.  C.  M.,  revising  barrister. 

MerewetheTy  for  the  appellant,  took  a  preliminary  objection,  that  the  party 
claimed  in  respect  of  the  occupation  of  «  apartments,"  which  he  submitted 
was  an  insufficient  description  of  the  property.  [Cresswell,  J.  The  case 
raises  no  objection  upon  that  point.(a)  Maule,  J.  Apartments  appear  to 
me  to  be  a  sufficient  description.  Erle,  J.  We  cannot  enter  upon  a  point 
not  raised  by  the  case. (a)] 

The  cases  that  have  been  decided  as  to  burglary,  or  under  the  poor 
laws,  have  no  application  to  the  present  question.  Wright^  appellant,  and 
The  Toum-clerk  of  Stockport^  respondent,  ante.  Vol.  V.  p.  33,  is  very 
distinguishable  from  this  case.  There,,  although  the  landlord  may 
have  occupied  one  room,  still  the  other  parties  had  a  separate  and  dis- 

(a)  Vide  SimptoUf  appellant ;  Wilkinson,  respondent,  fupxi,  p.  50. 
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tinct  occupation  of  the  other  parts  of  the  building;  but  in  this  case, 
if  the  landlord  came  into  the  house,  it  would  alter  the  situation  of  the 
claimant.  [Maule,  J.  So  it  would  if  the  landlord  turned  him  out.] 
This  case  resembles  that  of  PittSj  appellants,  and  Smedleyy  respondent, 
ante,  p.  85. 
*971         •CocArfttipi,  for  the  respondent,  was  not  called  upon. 

■*        TiNDAL,  C.  J.     In  this  case  the  claimant  had  the  key  of  the  outer 
door.     The  case,  I  think,  cannot  be  distinguished  from  one  where  two 
&milies  occupy  one  house — the  one  family  living  in  rooms  on  one  side  of 
the  staircase,  and  the  other  family  on  the  other  side. 
The  other  judges  concurring,  Decision  affirmed,  with  costs. 


BOROUGH   OF   CAMBRIDGE. 

CHARLES  HENRY  COOPER,  Appellant;  and  CHARLES  PESTELL 
HARRIS,  Respondent.    Jan.  16. 

(Austin's  Case.)  (a) 

A  letter-carrier  to  a  poat-ofBce,  who  haB  resigned  his  rituation  wUkin  twelve  months  before  the 
Slst  of  July,  being  disqualified  from  voting  until  after  twelve  months  from  the  resignation  of 
such  situation,  by  the  22  G.  3,  c  41,  s.  1,  u  not  entitled  to  be  registered. 

fhe  court  will  require  the  case  of  the  appellant  to  be  argued,  if  he  appears,  though  no  one  ap- 
pears for  the  respondent. 

Case.     Charles  Henry  Cooper  objected  to  the  name  of  Samuel  Austin 
being  retained  on  the  list  of  voters  for  the  parish  of  the  Holy  Trinity. 
The  name  stood  thus  upon  the  list: 


Name. 

Place  of  Abode. 

Qualification. 

Street,  Lane^  or  other 
place  in  this  Pariih, 
where  property  is  si- 
tuate, and  number  of 
House,  if  any. 

Austin,  Samuel. 

King  BtreeL 

House. 

King  Street. 

•98] 


•Samuel  Austin  was,  in  the  month  of  November,  1843,  appointed 
by  the  postmaster-general  to  carry  letters  from  Cambridge  to  Water- 
beach,  and  to  receive  the  postage  due  upon  the  letters  so  carried.  Austin 
made  the  declaration  set  out  in  the  schedule  annexed  to  the  statute  1  Vict, 
c.  33 ;  he  was  employed  in  the  business  above  mentioned  for  above  three 
months,  and  resigned  his  office  in  March,  1844. 

It  was  contended  that,  by  virtue  of  several  statutes,  and  especially  of  the 

(a)  There  was  another  case  in  the  paper,  between  the  same  appellant  and  respondent;  and 
the  Lord  Chief  Juatioe  intimated,  in  a  similar  case,  that  under  sach  drcumstanoes  it  would  be 
advisable  to  designate  each  case  in  some  manner,  sach  as  by  adding  the  name  of  the  claimant 
or  party  objected  tok 
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22  Geo.  3,  c.  41,  (a)  and  the  6  &  7  Vict.  c.  18,  s.  40,  (6)  the  name  ought 
to  be  expunged  from  the  list  of  voters. 

I  decided  otherwise,  and  retained  the  same. 

(Signed)  M.  P.,  revising  barrister. 

Gunnbigj  for  the  appellant,  inasmuch  as  no  one  appeared  for  the  respond- 
ent, prayed  the  judgment  of  the  court,  to  which  he  submitted  he  was  en- 
titled, as  the  appeals  from  the  revising  barristers  were,  by  the  sixtieth  section 
of  the  registration  act,  directed  to  be  heard  in  the  same  manner  as  special 
cases  between  party  and  party.  [Cresswell,  J.  That  section  refers  only 
to  the  ^course  of  the  argwnent.  Tindal,  C.  J.  It  is  possible  that  r^^gg 
the  respondent  may  think  the  ground  of  appeal  so  weak  that  it  is 
Dot  necessary  for  him  to  appear  in  support  of  the  decision.  We  must  hear 
the  appellant.]         « 

It  is  clear  that  the  case  of  the  party  objected  to  falls  within  the  disqualify- 
ing words  of  the  22  G.  3,  c.  41,  s.  1.  He  was  disqualified  for  twelve 
months  after  he  resigned  his  office ;  and,  therefore,  the  barrister  was  bound 
to  expunge  his  name,  under  the  6  &  7  Vict.  c.  18,  s.  40.  It  may  be  a 
hard  case ;  but  is  not  more  so  than  that  of  a  person  coming  of  age,  or  a 
freeman  acquiring  his  freedom  on  the  1st  of  August,  neither  of  whom 
would  be  entitled  to  be  registered  on  the  3lst  of  July. 

Tindal,  C.  J.     We  all  agree  that  the  decision  is  wrong. 

Decision  reversed. 

(a)  By  iect.  1,  *<  no  postmaster,  postmaster-general,  or  his  or  their  deputy  or  deputies,  or  any 
person  employed  by  or  under  him  or  them  in  receiving,  collecting,  or  managing  the  revenue  of 
the  post-office,  or  any  part  thereof,  &c.,  dec,  (enumerating  other  parties,)  shall  be  capable  of 
giving  bis  vote  for  the  election  of  any  knight  of  the  shire,  commissioner,  citizen,  burgess,  dec. : 
tod  if  any  person  hereby  made  incapable  of  voting  as  aforesaid,  shall,  nevertheless,  presume  to 
gife  his  vote  during  the  time  he  shall  hold,  or  within  twelve  calendar  months  ailer  he  shall 
cnsetohold  or  execute,  any  of  the  offices  aforesaid,  contrary  to  the  true  intent  and  meaning  of 
this  act,  sQch  vote  so  given  shall  be  held  null  and  void,  to  all  intents  and  purposes  whatsoever, 
tnd  every  penon  so  offending  shall  forfeit  the  sum  of  1002." 

(6)  Ante,  Vol.  V.  p.  86,  note  (6). 


BOROUGH   OF  NORTHAMPTON. 

JOHN    JEFFREY,  Appellant;    and  WILLIAM    KITCHENER,   Re- 
spondent.    Jan,  20. 

Htld,  that  a  qualification  to  vote  in  a  borough  election  as  an  inhabitant  householder,  is  not 
preserved  by  the  reform  act,  unless  it  has  been  retained  continuously  from  the  passiDg  of  that 
set 

Case.  John  Jeflfrey  duly  objected  to  the  name  of  William  Kitchener, 
which  appeared — on  the  list  of  persons  (not  being  freemen)  entitled  to  vote 
for  the  said  borough,  in  respect  of  any  right  other  than  those  conferred  by 
the  2  W.  4,  c.  45,  for  the  parish  of  AH  Saints — in  the  borough  of  North- 
ampton, as  follows : — 
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KilcheDer,  William. 


Gregory  Street. 


Six      months' 
iDhabitant 
householder. 


Gregtry  Street 


Pieviously  to  the  passing  of  the  reform  act,  every  person  who  had  been 
an  inhabitant  householder  within  the  borough  of  Northampton,  for  six  ca 
lendar  months  next  before  the  day  of  election,  and  who  had  not  received 
parochial  relief,  or  other  alms,  for  the  space  of  twelve  calendar  months  thee 
last,  was  entitled  to  vote  in  such  election. 

Kitchener,  at  the  time  of  the  passing  of  the  reform  act,  had  a  right  to  vote, 
as  an  inhabitant  householder,  for  the  borough  of  Northampton,  and  has 
ever  since,  with  the  exception  hereinafter  mentioned,  been  an  inhabitant 
householder  in  that  borough. 

He  was  duly  registered  in  the  first  registration  under  the  provisions  of 
the  act,  and  has  never  since  been  omitted  for  two  successive  years,  except 
in  consequence  of  his  having  received  parochial  relief. 

In  October,  1832,  Kitchener  and  his  family  ceased  to  reside  at  North- 
ampton, and  went  to  reside  at  Bedford,  where  he  remained  for  fourteen 
weeks ;  he  then  came  back  to  Northampton,  and  immediately  became  an 
inhabitant  householder,  and  has  so  continued  up  to  the  present  time. 

He  has,  in  every  year  since  the  passing  of  the  reform  act,  been  an  in- 
habitant householder,  duly  qualified  according  to  the  usages  and  customs 
of  the  borough  of  Northampton,  on  the  last  day  of  July  in  each  year. 

It  was  objected  that,  by  reason  of  his  having  ceased  to  be  an  inhabitant 
householder  for  fourteen  weeks,  as  above  mentioned,  he  was  no  longer  en- 
titled to  retain  his  reserved  right  of  voting  as  an  inhabitant  householder. 

I  decided  against  the  objection,  being  of  opinten  that,  inasmuch  as  his 
•ion  ^^^^'^c^  fro""^  Northampton  occurred  *during  a  period  which  was 
•'  not  necessary  to  qualify  him  as  an  inhabitant  householder  in  any 
year,  that  is  to  say,  between  the  months  of  July  and  February,  he  came 
•1021  ^■'^^*"  ^^^  saving  of  the  33d  section  of  the  reform  act,(a)  *and  I 
accordingly  retained  his  name  on  the  list  of  voters  for  the  parish  of 
All  Saints. 

(a)  Which  enacts,  "  that  no  person  shall  be  entitled  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament,  for  any  city  or  horough,  save  and  except  in  respect 
of  some  ri^ht  conferred  by  this  act,  or  as  a  burgess  or  freeman,  or  as  a  freeman  and  liveryman, 
or  in  the  case  of  a  city  or  town  being  a  county  in  itself,  as  a  freeholder  or  burgage  tenant,  as 
hereinbefore  mentioned:  Provided  always^  that  every  person  now  having  a  right  to  vote  in  the 
election  for  any  city  or  borough  except,  Slc.j  in  virtue  of  any  other  qualification  than  as  a  bur* 
gess  or  freeman,  &c.,  as  hereinbefore  mentioned,  shall  retain  such  right  of  voting  so  long  as  he 
shall  be  qualified  as  an  elector  according  to  the  usages  and  customs  of  such  city  or  borough,  or 
any  law  now  in  force ;  and  such  person  shall  be  entitled  to  vote  in  the  election  of  a  member 
or  members  to  serve  in  any  future  parliament  for  such  city  or  borough,  if  duly  registered  ac- 
cording to  the  provisions  hereinafter  contained*;  but  that  no  such  person  shall  be  so  registered 
in  any  year,  unless  he  shall,  on  the  last  day  of  July  in  such  year,  be  qualified  as  such  elector 
in  such  manner  as  would  entitle  him  then  to  vote,  if  such  day  were  the  day  of  election  and 
this  act  had  not  been  passed ;  nor  unless  such  person,  where  his  qualification  shall  be  in  any 
city  or  borough,  shall  have  resided  for  six  calendar  months  next  previous  to  the  last  day  of 
July  in  such  year  within  such  dty  or  borough,  or  within  seven  statute  miles  from  the  place 
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(The  case  then  stated  that  the  revising  barrister  also  retained  the  names 
of  five  other  persons,  and  that  these  cases  were  consolidated  with  the  prin- 
cipal case.)  (Sijjned)  J.  M.,  revising  barrister. 

Humfreyy  for  the  appellaiU.  As  the  party  objected  tO  had  ceased  to  be 
an  inhabitant  householder- within  the  borough,  he  could  not  be  said  to  re- 
tain his  right  of  voting,  withift  the  meaning  of  the  2  W,  4,  c.  45,  s.  33. 
[Crcsswell,  J.  The  question,  is^'/vjdiether  he  could  have  voted  if  the  elec- 
tion had  taken  place  at  the  end  of  t^ieiburteen  weeks  during  which  he  was 
absent  from  the  borough.  It  comes  t<i  this — can  a  party  who  has  once  lost 
his  qualification  ever  regain  it?]  Itls'-^'oonitted  that  he  cannot.  It  was 
the  intention  of  the  legislature  to  put  an  ett'd,to  the  various  rights  of  voting 
which  existed  in  different  boroughs,  and  to  estajiiish  one  uniform  qualifica- 
tion throughoift  the  country ;  at  the  same  time'presejving  existing  rights,  so 
long  as  the  parties  who  possessed  them  remainei^-iithe  same  condition. 
The  reservation  of  these  old  rights  must  be  strictly  Kjcftistcued.  [Tindal, 
C.  J.  The  right  here  was  vested  in  inhabitant  househcJlipr^jwho  had  been 
so  for  six  months  before  the  day  of  election.  Before  thVpsfssmg  of  the 
2  W.  4,  c.  45,  this  party  would  have  had  that  right  when  he  returned  to 
the  borough.  The  question  may  be  whether  the  whole  right  was  not  re- 
served by  the  act.]  He  could  not  have  voted  if  the  election  had  occurred 
at  the  expiration  of  the  fourteen  weeks  of  his  absence.  [Erle,  J.  Or 
within  six  months  afterwards.]  If,  therefore,  the  absence  in  this  case  com- 
menced at  the  end  of  October,  the  fourteen  weeks  would  come  down  be- 
yond the  following  January;  and  then  the  party  would  not  have  been 
qualified  on  the  31st  of  July,  which,  by  a  *subsequent  part  of  the  c«iqo 
section,  is  substituted  for  the  day  of  election,  as  the  test  of  the  right 
of  the  party  to  vote  ;  inasmuch  as  he  would  not  have  been  a  resident  house- 
holder for  six  months  before  the  31st  of  July.  [Erle,  J.  It  appears  that 
the  absence  must  have  commenced  at  the  beginning  of  October,  as  the  case 
states  that  in  every  year  since  the  passing  of  the  reform  act,  the  party  had 
been  an  inhabitant  householder  duly  qualified  on  the  last  day  of  July.]  It 
is  not  necessary,  however,  to  rely  on  the  argument  as  to  the  31st  of  July, 
as  it  is  submitted  that  the  moment  a  party  ceases  to  be  an  inhabitant 
householder,  he  loses  his  right.  [Cresswell,  J.  It  will  probably  be  con- 
tended on  the  other  side,  that  when  he  came  back  he  was  remitted  to  his 
former  right.]     The  right  was  gone  for  ever,  and  he  could  not,  therefore, 

where  the  poll  for  such  city  or  borough  shall  heretofore  have  been  taken,  nor  unless  such  pe^ 
■on,  where  his  qualification  shall  be  within  any  place  sharing  in  the  election  for  any  city  or 
borough,  shall  have  resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  in 
iuch  year,  within  such  respective  place  so  sharing  as  aforesaid,  or  wilhin  seven  statute  miles 
of  the  place  mentioned  in  conjunction  with  such  respective  place  so  sharing  as  aforesaid,  &c. : 
Provided  nevertheless,  that  every  such  person  shall  for  ever  cease  to  enjoy  such  right  of  voting 
for  any  such  city  or  borough,  as  aforesaid,  if  his  name  shall  have  beenomi//€d  for  two  successive 
years  from  the  register  of  such  voters  for  such  city  or  borough  hereinafter  directed  to  be  matin, 
unless  he  shall  have  been  so  Ofnitled  in  consequence  of  his  having  received  parochial  relief 
within  twelve  caleuilar  months  next  previous  to  the  last  day  of  July  in  any  year,  or  in  cousr 
quenoe  uf  his  absence  on  the  naval  ormilitary  service  of  his  majesty.*' 
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be  remitted  to  it.  If,  when  he  returned,  he  gained  any  thing,  it  would  be 
a  new  right,  and  not  the  old  right.  During  his  residence  at  Bedford,  he 
clearly  could  not  have  voted,  or  have  been  said  to  retain  the  right  which  he 
possessed  when  the  reform  act  passed ;  and  Ae  clause  applies  to  parties 
only  who  retain  their  old  rights,  and  not  to  tkl9;se**who  may  gain  new  rights. 
There  is  no  haidship  on  the  voter,  as  he  Vokinlarily  abandoned  his  right. 
Even  if,  by  mistake,  he  is  left  off  the  r^^i^er  for  two  successive  years,  he 
loses  his  qualification.  [Maule,  J.  *'*Hii*  trying  to  regain  it  after  that  time 
might  look  like  occasionality.]     ^  \*'\ 

Waddvngton^  for  the  respondekl/ZThe  argument  on  the  other  side  must 
go  this  length, — that,  if  a  party  ;cease  to  be  an  inhabitant  householder  for 
the  shortest  time,  his  righf  i3  gone  for  ever.  It  is  submitted,  however,  that 
this  is  a  personal  privJJegS  wtich  is  reserved  to  the  voter.  ^Erle,  J.  The 
act  says  that  «  everjr.pt/Jron  shall  retain  such  right  of  voting  so  long  as  he 
shall  be  qualified  as  *2Qi*elector  according  to  the  usages  and  customs  of  such 
♦1041     *^'^  x^r  oofftugh."]  The  words  "  so  long^^  have  not  so  stringent  a 

m^a*nih*|Dr«as  is  contended  for  on  the  part  of  the  appellant.  As  matter 
of  history,  it^may  be  stated,  that  it  was  originally  the  intention  of  those  who 
introduced  the  refonn  bill  to  establish  one  uniform  right  of  voting  in  all 
boroughs  throughout  the  kingdom,  and  to  abolish  all  existing  franchises. 
This  proposal  was  resisted ;  and  all  existing  rights  were  reserved  to  the 
parties  who  enjoyed  them  at  the  time  the  act  was  passed.  The  meaning 
of  the  saving  clause  in  the  thirty-third  section  is,  not  that  the  party  is  to 
enjoy  his  right  merely  so  long  as  he  retains  the  identical  qualification  of 
which  he  was  then  possessed  ;  he  is  to  have  the  right  of  voting  so  long  as 
he  is  qualified  by  the  custom  of  the  borough.  [Maule,  J.  Did  not  the 
legislature  mean,  we  will  not  disqualify  a  party  so  long  as  he  does  not  dis- 
qualify himself?  You  say  the  meaning  of  the  clause  is,  so  long  as  the 
party  retains  some  qualification.]  It  is  not  necessary  that  the  qualification 
should  be  continuous,  if,  by  the  usage  of  the  borough,  the  party  would 
still  retain  his  right.  The  clause  further  provides,  that  no  such  person  shall 
be  registered,  unless  he  shall,  on  the  last  day  of  July,  be  qualified  in  such 
manner  as  would  entitle  him  then  to  vote,  if  such  day  were  the  day  of 
election.  "  Such  person"  means  the  person  as  before  described.  All 
(hat  is  required,  therefore,  is,  that,  on  the  31st  of  July,  this  party  should 
have  been  entitled  to  vote,  by  the  custom  of  the  borough  ;  and  it  appears, 
that  he  was  so  entitled.  The  proviso  at  the  end  of  the  section,  as  to  the 
omission  of  the  name  of  a  party  for  two  successive  years,  must  refer  to  an 
omission  owing  to  a  want  of  qualification ;  that  is,  a  party  is  to  lose  his 
right,  where  he  has  been  disqualified  for  two  years  ;  otherwise  it  might  be 
a  great  hardship  to  borough  voters  who  are  not  required  to  send  in  a  claim 
to  have  their  names  inserted  in  the  list,  as  is  the  case  with  county  voters. 
♦lO^Sl     [E^^Ej  J-  I^  *appears  to  me  that  the  words  "  every  such  person," 

in  the  proviso  just  refei  red  to,  must  mean — every  person  who  has 
retained  his  right.     Maule,  J.     A  borough  voter  may  send  in  a  claim  if 
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his  name  is  omitted  from  the  list.  And  the  meaning  of  the  clause  may  be, 
that  if  he  does  not  claim  for  two  years  when  his  name  has  been  omitted, 
it  may  be  inferred  that  he  does  not  care  about  the  franchise.  The  term 
"  omitted"  implies  that  something  which  ought  to  have  been  done  has  not 
been  done.]  That  can  hardly  be  the  proper  construction  of  the  proviso, 
as  it  menti  ns  two  exceptions  in  which  the  name  of  a  party  would  be  pro- 
perly omitted,  but  where  the  omission  is  not  to  disqualify.  [Cresswell,  J. 
A  party  could  not  object  to  the  omission  of  his  name  on  either  of  the 
grounds  mentioned.]  Some  difierence  is  made  in  the  law  in  this  respect 
by  the  seventy-eighth  section  of  the  6  &  7  Vict.  c.  l8.(/i)  It  is  thereby 
provided  that  the  party  shall  lose  his  right  if  his  name  has  been  omitted  for 
two  successive  years,  in  respect  of  the  ancient  franchise,  though  it  may 
have  been  ini^rted  in  respect  of  •some  qualification  of  a  different  r*^/^ 
nature.  [Cresswell,  J.  That  clause  is  declaratory.]  It  rather 
strengthens  the  present  argument.  It  shows  that  an  omission  from  the 
register  means  an  omission  from  a  particular  list.  [Erle,  J.  You  would 
say,  therefore,  that  it  would  make  no  difference  if  a  party  had  ceased 
to  be  an  inhabitant  householder  for  one  entire  year,  and  had  been  omitted 
from  the  list  on  that  account.]  The  argument  undoubtedly  must  go  that 
length. 

Hamfreyy  in  reply,  was  stopped  by  the  court. 

TiNDAL,  C.  J.  It  appears  to  me  impossible  to  read  the  provisions  of  the 
2  W.  4,  c.  45,  without  perceiving  that  it  >Yas  the  intention  of  the  legislature 
that  thenceforward  there  should  be  only  one  right  of  voting  in  boroughs, — - 
namely,  in  those  parties  who  are  commonly  called  10/.  householders.  It 
was  probably,  however,  thought  hard,  that  persons  who  were  already  pos- 
sessed of  a  franchise  of  a  different  nature,  should  lose  that  franchise  by  the 
swi  eping  provisions  at  the  commencement  of  the  33d  section  ;  and,  there- 
foa*,  the  proviso  was  introduced,  that  every  person  then  having  a  right  to 
vote  for  any  city  or  borough,  shall  "  retain  such  right  of  voting  so  long  as 
he  shall  be  qualified  according  to  the  usages  and  customs  of  such  city 
or  borough." 

The  qualification  in  the  present  case  is  set  up  by  a  person  who  was  quali- 
fied to  vote  in  the  borough  of  Northampton,  on  the  7th  of  June  1832,  the 
day  on  which  the  act  received  the  royal  assent,  as  an  inhabitant  house- 

(rt)  Which,  «  after  reciting  the  first  proviso  in  the  thirty-third  section  of  the  2  W.  4,  c.  45, 
(down  to  the  miurk  *  supra,  p.  101,  n.(a),)  and  the  second  proviso  in  the  same  section  :  and 
that  <*  doubts  have  arisen  as  to  the  intent  and  meaning  of  the  words,  <  the  register  of  such 
voters*  in  such  last-mentioned  provision ;"  declares  and  enacts,  « that  every  such  person  shall 
for  ever  cease  to  enjoy  such  right  of  voting  in  virtue  of  any  other  qualification  than  as  a  bur- 
gess or  freeman,  dec  as  aforesaid,  if  his  name  shall  for  two  successive  years  not  have  been  tn- 
ierted  or  appear  in  the  register  of  voters  for  such  city  or  borough,  in  respect  of  such  other  quali' 
fication,  (notwithstanding  the  name  of  such  person  may  appear  in  such  register  for  both,  or 
either  of  the  same  two  successive  years,  in  respect  of  some  qualification  of  a  different  nature,) 
unless  the  name  of  such  person  in  any  such  year  shall  not  have  been  inserted  as  aforesaid,  or 
(shall)  have  been  omitted  by  reason  or  in  consequence  of  his  having  received  parochial  relief 
within  twelve  calendar  months  next  previous  to  the  last  day  of  July,  in  the  same  year,  or  by 
leason  or  in  consequence  of  his  absence  on  the  naval  and  military  service  of  her  majesty. 
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holder  within  the  borough ;  and  the  question  is,  whether  he  has  retained 
that  right.  Now,  I  think  the  proviso  in  question  must,  in  this  case,  be  rear' 
and  interpreted  thus:  so  long  as  he  shall  continue  to  be  an  inhabitan 
householder  within  the  borough.  On  the  part  of  the  respondent,  it  is  said 
*1071  ^^^^  ^^^^  ^  ^^^  stringent  a  ^construction  ;  and  that  the  meaning  of 
the  proviso  is, — so  long  as  he  shall  continue  to  be  an  inhabitant 
householder,  or,  if  having  ceased  to  be  an  inhabitant  householder,  he  shall 
afterwards  become  one  again.  But  that  would  have  the  effect  of  giving 
him  a  right  to  acquire  a  new  franchise,  and  not  simply  to  retain  an  old  one. 
If  the  act  had  never  passed,  and  the  party  had  gone  away  from  the  bo- 
rough, and  after  a  length  of  time  had  come  back  to  inhabit  as  a  house- 
holder, and  had  so  inhabited  for  six  months  before  an  election,  he  would 
have  had  the  right  to  vote, — not,  however,  in  respect  of  his  old  qualifica- 
tion, but  in  respect  of  a  new  one.  It  seems  to  me  that  the  words  of  the 
proviso  are  simple  enough,  and  that  the  subsequent  negative  words — "  that 
no  such  person  shall  be  registered,  unless  he  shall  on  the  last  day  of  July 
be  qualified  as  such  elector  in  such  manner  as  would  entitle  him  then  to 
vote  if  such  day  were  the  day  of  election,  and  this  act  had  not  passed" — 
have  no  bearing  upon  the  present  question.  The  words  "  such  person" 
show  that  the  sentence  is  limited  to  the  actual  qualification  possessed  at  the 
passing  of  the  act. 

Maule,  J.  I  think  the  intention  of  the  legislature  was  to  retain  the  right 
of  voting  to  persons  who  did  not  part  with  it  by  their  own  voluntary  act ; 
but  that  parties  who  either  ceased  to  be  inhabitants,  where  that  was  the 
qualification,  as  here,  or  who  allowed  their  names  to  be  omitted  from  the 
register  for  two  years,  should  lose  their  franchise.  They  were  to  retain 
their  right  so  long  as  they  were  qualified.  The  word  "  retain"  is  a  word 
of  time  and  continuity.  If  a  party  had  lost  one  qualification,  and  had  tm- 
mediately  gained  another  of  the  same  species,  possibly  the  case  mjght  have 
been  different. 

Cresswell,  J.  I  am  of  the  same  opinion,  and  think  the  vote  of  the 
*1081  respondent  ought  to  have  been  disallowed.  *The  words  of  the 
proviso  under  consideration  are  very  clear.  The  respondent  had 
lost  his  right  of  voting  by  going  away  from  the  borough.  If  an  election 
had  taken  place  during  his  absence,  he  could  not  have  voted.  When  he 
came  back  he  did  not  retain  his  old  qualification.  The  subsequent  part  of 
the  same  proviso  points  to  an  additional  qualification  of  the  right.  It  pro- 
vides that  no  such  person  shall  be  registered  unless  he  shall,  on  the  31st  of 
July,  be  qualified  in  such  manner  as  would  entitle  him  then  to  vote  if  that 
were  the  day  of  election.  This  appears  to  point  to  the  statute  against 
occanonal  voters.(a)  And  in  this  borough,  a  party  would  not  have  been 
qualifietl  "  in  such  manner  as  would  entitle  him  to  vote,"  unless  he  had 
been  an  inhabitant  householder  for  six  months  before  the  3Ist  of  July. 

Ekle,  J.    I  also  agree  as  to  the  construction  of  this  section.    The  earliei 
(a)  Vide  7  &  8  W.  3,  c  25,  10  Ann.  c.  23. 
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part  of  the  act  creates  certain  new  rights  of  voting,  and  recognises  the 
existence  of  certain  others.  Then  the  33d  section  excludes  all  other 
rights  except  those  of  parties  who  had  a  right  of  voting  at  the  passing 
of  the  act,  and  who  are  to  retain  such  right,  so  long  as  thej  shall  be 
qualified  according  to  the  usages  of  the  borough.  The  act,  therefore, 
contemplates  rights  held  by  parties  at  the  time  the  act  passed  ;  which 
rights  they  are  to  retain  so  long  as  they  shall  be  qualified..  This  im- 
plies continuity  of  the  qualification.  I  incline  to  think,  that  if  there 
were  two  distinct  rights  existing  in  a  borough,  and  a  party  had  first 
one  and  then  the  other,  he  would  probably  be  within  the  protection  of 
this  section.  But  that  is  not  the  present  case.  A  subsequent  part  of 
the  proviso  in  question,  contains  a  further  exception.  And  the  proviso 
at  the  end  of  the  section  declares  that  an  omission  from  the  register 
for  *two  successive  years,  for  any  cause  but  the  two  which  tjic-iaq 
are  mentioned,  shall  operate  as  a  disfranchisement.  *' 

Decision  reversed.(a) 
(a)  BOROUOH  or  hobthampton. 
JOHN  STANTON,  AppeUant,  and  JOHN  JEFFREY,  ReDpondent 

ht  this  case,  which  was  an  appeal  from  the  saJie  revising  banister,  the  fiicts  were  the  same 
as  in  the  principal  case,  except  that  the  party  objected  to  (James  Adson)  and  his  family  left 
Northampton  at  Christmas,  1841,  and  went  to  reside  elsewhere  for  nine  montksy  having  during 
all  that  time  ceased  to  occupy  any  house  within  the  borough;  and  at  the  end  of  nine  months, 
he  came  again  with  his  family  to  reside  at  Northampton,  where  Ite  had  ever  since  been  an  in- 
habitant householder. 

Adson  and  thirteen  other  parties  under  similar  circumstances  having  been  objected  to,  the 
barrister  expunged  their  names ;  and  the  cases  were  consolidated. 

Wetddington  appeared  for  the  appellant,  and  Humfrey  for  the  respondent 

No  argument  was  ofiered. 

Per  curiam ;  Dedaion  affirmed. 


BOROUGH   OF   WESTBURY. 

JOHN  DYER,  (for  himself  and  other  parties  interested,)  Appellant ; 
EBENEZER  GOUGH,  Respondent.     Jan.  20. 

Assessors  and  collectors  of  window  tax  are  not  disqualified  from  being  registered  as  electors. 

Case.  The  name  of  John  Dyer  appeared  upon  the  list  of  persons  entitled 
to  Tote  in  the  election  of  a  member  for  the  borough  of  Westbury,  in  respect 
of  property  situate  in  the  parish  of  Westbury. 

A  notice  of  objection  was  duly  served  upon  Dyer  and  upon  the  over- 
seers of  Westbury,  against  his  right  to  have  his  name  retained  upon  the  list 
of  voters  for  the  said  borough. 

•Upon  Dyer  appearing  and  being  called  upon  to  .prove  himself     (••iiq 
entitled  to  have  his  name  retained  upon  the  said  list,  it  was  shown 
that  Dyer,  at  the  time  of  making  out  the  said  list  of  voters,  has  been,  and 
still  was,  a  person  employed  in  collecting  the  duties  on  windows ;  and  that 

had  been  appointed  such  collector  by  a  warrant  and  appointment  und^r 
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the  hands  and  seals  of  two  of  the  commissioners  for  executing  the  several 
acts  of  parliament  relating  to  the  duties  of  assessed  taxes.  It  was  admitted 
that  the  two  commissioners  making  the  said  appointment  were  also  com- 
missioners of  the  land  tax ;  but  this  fact  did  not  appear  in  any  way  recited 
or  otherwise  upon  the  said  appointment. 

The  revising  barrister  was  of  opinion,  that  Dyer  was  not  entitled,  on  the 
last  day  of  July,  1844,  to  have  his  name  inserted  in  the  list  of  voters  for 
the  said  borough,  inasmuch  as  it  appeared  to  the  said  barrister,  that  Dyer 
had  been  at  the  time  of  making  out  the  said  list,  and  still  was,  a  person 
employed  in  collecting  the  duties  on  windows  within  the  meaning  of  the 
22  G.  3,  c.  41,  s.  1  ;(a)  and  he  expunged  his  name  accordingly. 
«,  J ,  1  •The  question  for  the  opinion  of  the  court  is,  w^hether  the  revising 
barrister  was  right  in  so  deciding.  If  the  court  are  of  opinion  that 
the  revising  barrister  was  right,  the  name  is  to  remain  expunged,  if  other- 
wise, the  name  is  to  be  inserted  in  the  list  of  voters. 

(Signed)  F.  W.  S.,  revising  barrister. 

(The  cases  of  eight  other  parties  were  consolidated  with  the  above 
case.) 

Sliee^  Serjt.,  (with  whom  was  Gunmng^)  for  the  appellant.  It  will  be 
contended  on  the  other  side,  that  the  parties,  on  whose  behalf  this  appeal 
is  prosecuted,  are  disfranchised  by  sect.  1  of  the  22  G.  3,  c.  41,  as  being 
persons  "  employed  ifl  collecting  or  receiving  the  duties  on  windows  or 
houses."  But  it  is  submitted  that  they  come  within  the  exception  con- 
tained in  sect.  2,  as  «'  acting  under  the  appointment  of  commissioners  of  the 
land  tax."  That  exception  applies  to  persons  so  appointed  "  for  the  pur- 
pose of  collecting,"  &c.  not  only  «<the  land  tax,"  but  also  <' any  other  rates 
or  duties  hereafter  to  be  granted  or  imposed  by  authority  of  parliament."  By 
♦1 121  °°^  ^^  ^^^  ^^^^^  statutes  on  the  subject,  the  20  G.  2,  c.  3,  s.  6,  (6)  *all 
persons  appointed  to  be  commissioners  of  the  land  tax  by  the  20  G. 

(a)  Vide  supra,  p.  98,  n.  (a).  The  act  is  intituled  «  An  act  for  better  securing  the  freedom 
of  election  of  members  to  serve  in  parliament,  by  disabling  certain  officers,  employed  in  the 
collection  or  management  of  his  majesty's  revenues,  from  giving  their  votes  at  such  elec- 
tions.'' 

Among  the  persons  enumerated  in  sect  1  of  the  act,  as  incapable  of  voting,  are  «  any  sur- 
veyor, collector,  comptroller,  inspector,  officer  or  other  person,  employed  in  collecting,  manag 
ing,  or  receiving  the  duties  on  windows  or  houses." 

Sect.  2,  provides,  "  that  nothing  in  this  act  contained  shall  extend,  or  be  construed  to  extend, 
to  any  commissioner  of  the  land  tax,  or  any  person  acting  mider  the  appointment  of  such  com- 
missioners of  the  land  tax,  for  the  purpose  of  assessing,  levying,  collecting,  receiving,  or  ma- 
naging the  land  tax,  or  any  other  rates  6r  duties  already  granted  or  imposed,  or  which  shall 
hereafter  be  granted  or  imposed,  by  authority  of  parliament" 

By  sect  4,  it  is  provided,  **  that  nothing  herein  contained  shall  extend  to  any  person  who 
shall  resign  his  office  or  employment,  on  or  before  the  1st  of  August,  1782,"  (the  day  the  act 
was  to  come  into  operation.) 

(6)  20  G.  2,  c  3,  intituled,  *<  An  act  for  repealing  the  several  rates  and  duties  upon  houses, 
windows  and  lights,  and  for  granting  to  bis  majes^  other  rates  and  duties  upon  houses,  win. 
dows,  and  lights," 

Enacts,  sect  6,  that  <*  all  and  every  the  persons  named  or  appointed  to  be  commissioners 
for  putting  in  execution  an  act  of  this  present  session  of  parliament,  intituled,  ^  An  Act  for 
granting  an  aid  to  his  majesty  by  a  land  tax,  &c,"     (20  G.  2,  c.  2,)  or  by  any  other  act  or 
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2,  c.  2,  or  any  other  act,  are  appointed  commissioners  for  the  taxes  on 
houses  and  windows.  The  20  G.  2,  c.  3,  was  in  force  at  the  time  the 
disqualifying  act  22  G.  3,  c.  41,  was  passed;  and  the  excepting  section 
of  the  latter  act  would  apply.to  parties  appointed  collectors  in  the  manner 
mentioned  in  the  previous  statute.  This  has  invariably  been  the  construc- 
tion put  upon  the  statute  by  committees  of  the  House  of  Commons,  as  in  the 
Bw^rdsAsre  case,  2  Lud.  541  ,(a)  and  others.  [Tindal,C.J.  To  what  parties, 
then,  would  the  disqualification  in  the  first  section  be  applicable?]  It  would 
apply  to  the  surveyors  and  inspectors  of  the  assessed  taxes,  who,  by  the 
30th  and  43d  sections  of  the  20  G.  2,  *c.  3,  were  to  be  appointed  r»ii3 
and  paid  by  the  lords  of  the  treasury.  [Erle,  J.  The  provisions 
o(the  first  section  of  the  22  G.  3,  c.  41,  appear  to  be  intended  to  apply  to 
persons  appointed  by  the  crown,  whose  interference  at  elections  would  be 
mischievous.]  The  38  G.  3,  c.  48,  ss.  1  and  2,  required  the  land-tax  com- 
missioners, acting  in  cities  or  boroughs,  to  have  landed  property  of  the 
value  of  40/.  per  annum,  or  personal  estate  to  the  amount  of  1000/.;  and 
in  counties,  landed  property  of  the  value  of  100/.  per  annum.  And  the 
43  G.  3,  c.  99,  s.  4,(6)  enacts,  that  the  commissioners  of  taxes,  generally, 

acts  of  parliament  thereby  referred  anto,  or  who  shall  hereafter  be  named  or  appointed  com- 
missioners for  putting  in  execution  any  future  act  or  acts  of  parliament,  for  granting  an  aid  to 
his  majesty,  dec,  by  a  land  tax,  shall  be  commissioners  for  putting  in  execution  this  present 
act,"  sic  It  then  provides  for  the  time  and  place  of  the  commissibners'  meeting,  and  empow- 
ers them  to  divide  themselves,  and  to  **  direct  their  several  or  joint  precept  or  precepts  to  such 
inhabitants,  and  such  number  of  them,  as  they,  in  their  discretion,  shall  think  most  convenient 
to  be  presentors  and  assessors,  requiring  them  to  appear  before  the  said  commissioneni,  dec.,  and 
at  such  their  appearances  the  said  commissioners,  dec.,  i^all  openly  read,  du^  the  several  rates 
and  duties  in  this  act  mentioned,  and  openly  declare  the  effect  of  their  charge  unto  them,  and 
how  and  in  what  manner  they  ought  and  should  make  their  certificates  and  assessments,  ac- 
cording to  the  several  rates  aforesaid,"  dec  It  also  empowers  the  commissioners  to  prefix  a 
day  for  the  assessors  to  bring  in  their  certificates ;  and  the  assessors  shall  also  then  return  the 
Dames  of  two  or  more  able  and  sufikient  persons,  within  the  bounds  or  limits  of  those  parishes 
or  plaices  where  they  shall  be  assessors  respectively,  to  be  colUctort  of  the  several  rates  and 
duties,  dec,  for  whose  paying  unto  the  receiver-general,  dec,  such  money  as  they  shaU  be  charged 
withal,  the  parish  or  place  by  whom  they  are  so  employed  shall  be  answerable,**  dec 

By  sect  7,  the  particular  duty  of  the  colUctort  is  prescribed,  and  they  are  required  to  pay 
over  their  receipts  to  the  receiver-general,  bis  deputy  or  deputies. 

By  sect  9,  the  collectors  are  enjoined  and  required  to  collect  and  pay,  dec,  under  the  several 
penakiea  and  forfeitures  in  the  act  provided. 

Sect  30  empowers  the  lord*  of  the  Treasury  to  appoint  turveyort  and  inspectors  for  examin- 
mg  and  controlling  the  assessments  and  certificates  of  the  collectors,  with  fiill  powers  for  the 
above  purposes.  • 

Sect  43  empowers  them  to  give  salaries  to  the  surveyort  and  other  officers  for  their  service. 

(a)  See  2  Lud.  562,  and  Staple's  case,  Middlesex,  2  PctdEW.  116.  See  also  EU.  Reg.  281, 
2d  edit 

(6)  43  G.  3,  c  99,  **  for  consolidating  certain  of  the  proviRoiis  contained  in  any  act  or  acta 
relating  to  the  duties  under  the  management  of  the  commisakmen  for  the  aflEairs  of  taxes,  and 
for  amending  the  same." 

By  sect  1,  all  duties,  then  under  the  management  of  the  commissioners  for  the  affairs  of 
taxes,  were  to  be  levied  under  the  regulations  of  that  act,  except  the  land  tax. 

By  sect  4,  no  person  was  to  act  as  a  commissioner  of  (general)  taxes,  unless  qualified 
is  required  by  the  38  G.  3,  c  48,  so  far  as  related  to  the  qualification  of  land-tax  commis«iioners. 

By  sect  7,  the  qualification  of  commissioners  under  that  act,  in  London,  Westminster,  dec, 
was  fised  at  6000/. 

By  sect  9,  the  commissioners  were  to  appoint  assessors,  who  are  to  ratum  tfatf  nanei  of  per« 
sons  to  be  collectors. 

q2 
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(including  therefore  the  window  tax,)  are  not  to  act  unless  qualified  as  com 
missioners  of  the  land  tax.  The  collectors,  who  are  compelled  to  take  the 
•1141  office,  are  in  •no  way  appointed  by  the  crown,  and  are  not  within  the 
-'  mischief  contemplated  by  the  disqualifyiog  act.  [Maule,  J.  If  jus- 
tices of  the  peace  were  appointed  commissioners,  when  they  acted  as  com- 
missioners they  would  not  act  as  justices  of  the  peace.  Cresswell,  J.  The 
collectors,  although  actually  appointed  by  the  commissioners,  are  selected 
by  the  parties  who  pay  the  tax.  The  process  appears  to  be  this :  the  assess- 
ors apportion  the  sum  to  be  levied,  and  then  return  the  names  of  certain 
persons,  as  collectors,  to  the  commissioners.  There  seems  to  be  every 
reason  why  such  collectors  should  be  deemed  not  to  be  the  servants  of  the 
crown.]  It  may  even  be  questioned  whether  these  collectors  can  be  said, 
strictly,  to  be  «  employed  in  collecting  the  duties  on  windows,"  within  the 
words  of  the  disqualifying  section.  In  the  case  of  parties  connected  with 
the  post-office,  the  words  are,  "any  postmaster,  &c.,  or  any  person  cm- 
ployed  by  ar  under  him  or  them." 

Cockhurn^  (with  whom  was  Kinglake,  Serjt.,)  for  the  respondent.  There 
is  no  reference,  in  the  disqualifying  section  of  the  22  G.  3,  c.  41,  to  the 
fact  of  the  parties  there  enumerated  being  servants  of  the  crown,  or  to  the 
nature  of  their  appointment.  The  party  objected  to  in  this  case  holds  a 
situation  which  falls  within  the  express  terms  of  that  section.  His  exemp- 
tion from  its  operation  is  claimed  under  section  2.  But,  if  his  ease  does 
not  fall  within  that  section,  there  is  an  end  of  the  question,  as  no  exemption 
can  be  inferred.  If  persons  situated  as  the  present  party  is,  are  appointed 
by  commissioners  of  the  land  tax,  they  undoubtedly  fall  within  the  exempt- 
ing clause,  and' are  not  disqualified.  It  is  not  necessary  to  rely  solely  upon 
the  point,  that  the  appointment  in  these  cases  is  not  made  by  the  land-tax 
commissioners  qud.  land-tax  commissioners.  It  is  submitted  that  the  appoint- 
*  1 1  'SI     ^^^^  ^^  ^0^  made,  or  is  not  necessarily  made,  by  *them  at  all.   At  the 

time  when  the  22  G.  3,  c.  41 ,  was  passed,  the  land-tax  commissioners 
acted  as  assessed-tax  commissioners ;  but,  by  the  43  G.  3,  c.  99,  an  entirely 
new  set  of  commissioners  was  constituted,  who  were  required,  it  is  true,  to 
have  the  same  qualification  as  the  land-tax  commissioners,  but  were  not  re- 
*1 161     9^^^^^  ^o  ^^  ^^^  szm^  persons.     By  a  later  act  of  the  same  session,  43 

G.  3,  c.  161,  {a)  new  duties  were  imposed  upon  various  *matters,  in- 

By  sect  12,  the  comnussioners  were  to  appoint  coUectors  out  of  the  parties  returned  by  the 


By  sect.  13,  the  collectors  were  to  give  security  for  paying  over  the  moneys  received  by  them. 

By  sect  1 5,  within  the  bills  of  mortality,  dec,  the  appointment  of  collectors  was  to  belong  to 
the  resident  commissioners. 

By  sect  16,  assessors  or  collectors,  refusing  to  take  the  office,  or  neglecting  their  duty,  might 
be  fined  by  the  commisaionenf. 

By  sect  20,  the  commissioners  of  the  treasury  might,  from  time  to  time,  appoint  officers  for 
the  survey  and  inspection  of  duties  under  the  commissioners  of  taxes. 

By  other  sections,  the  coUectors  were  liable  to  heavy  penalties  for  specific  acts  of  neglect  of 
duty. 

(a)43.  G.  3,  c  161,  intituled,  *«  An  act  for  repealing  the  several  duties  under  the  manage- 
ment of  th<!  commissioners  for  the  affairs  of  taxes,  and  granting  new  duties  in  lieu  thereof,  dbc^ 
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eluding  windows.  By  sect.  5,  the  duties  granted  by  that  act  were  to  be  levied 
under  the  regulations  of  c.  99 ;  and  by  sect.  6,  the  commissioners  of  the  land 
tax,  who  should  be  qualified  and  should  have  taken  the  oaths  as  directed  by 
c.  99,  were  to  be  commissioners  for  the  affairs  of  taxes.  [Tindal,  C.  J.  By 
sect.  8,  the  assessors  and  collectors  under  c.  99  were  to  be  assessors  and 
collectors  of  the  duties  granted  by  c.  161,  and  the  commissioners,  or 
other  officers,  were  to  execute  the  powers  of  the  first  act,  and  under  the  like 
penalties  for  neglect.]  The  effect  of  the  two  statutes,  taken  together,  is 
this :  c.  99  appoints  a  new  set  of  commissioners  for  the  assessed  taxes ; 
c.  161  grants  new  duties,  and  enacts  that  the  commissioners  for  the  land 
tax,  if  they  are  duly  qualified,  and  have  taken  certain  oaths,  shall  be  com- 
missioners for  the  assessed  taxes  ;  but  the  assessed-tax  commissioners  under 
the  former  act  were  not  abrogated,  nor  were  they  appointed  land-tax  com- 
missioners. Cresswell,  J.  In  what  manner  would  the  assessed-tax  com- 
missioners have  been  appointed  if  the  latter  act  had  not  passed  ?  They 
would  have  been  appointed  under  c.  99.  [Erle,  J.  It  does  not  appear 
that  that  act  gives  any  express  power  of  appointment.]  The  power  in  the 
crown  of  appointing  commissioners  of  taxes  would  be  inferred.  [Cress- 
well,  J.  •Assuming  that  to  be  so,  and  that  before  c.  99  the  r^iiw 
crown  had  no  power  to  appoint  separate  commissioners  for  the 

for  repealing  the  daties  on  excise,  &c.,  and  granting  new  duties  thereon,  under  the  manage- 
ment of  the  said  commissioners  for  the  affairs  of  taxes ;  and  also  new  duties  on  persons  selling 
carriages,"  &c. 

By  sect.  5,  it  is  enacted,  "  that  all  the  seyeral  duties  hereby  granted  in  England,  dec.,  shall 
be  assessed,  raised,  levied,  and  collected,  ilnder  the  regulations  of  an  act  passed  in  the  present 
session  of  parliament,  (c.  99,)  and  all  the  several  duties  hereby  granted  in  Scotland  shall  be 
assessed,  &c.,  under  the  regulations  of  any  act  passed  or  to  he  passed  in  the  present  sesaioD  of 
parliament,  &c.;  and  all  and  every  the  powers,  aathoiities,  3lc^  dec.,  contained  in  the  said  acts, 
shall  be  severally  and  respectively  duly  observed,  &c.,  as  fully  and  effectually,  to  all  intents 
and  purposes,  aa  if  the  same  powers,  &c.,  were  particularly  repeated  and  re-enacted  in  the  body 
'  of  this  act ;  and  all  and  every  the  regulations  of  the  said  acta  shall  be  respectively  applied,  &c, 
to  this  act,  as  if  the  same  had  been  specially  enacted  therein." 

By  sect.  6.  it  is  enacted,  « that  for  the  better  execution  of  this  act,  and  for  the  ordering,  rais- 
ing, collecting,  dec.,  of  the  several  sums  of  money  hereby  made  payable,  all  and  every  the  per- 
sons who  now  are,  dec.,  commissioners  for  putting  in  execution  an  act  passed,  du^,  (38  G.  3, 
c.  5,  a  land-tax  act  for  1798,)  and  who  shall  be  respectively  qualified  or  authorized  to  act,  and 
shall  have  taken  the  oaths  as  directed  by  the  said  respective  acts  passed  in  the  present  session 
of  parliament,  shall  respectively  be  commissioners  for  putting  in  execution  this  act,  dec.,  and  the 
several  sums  of  money  so  levied  shall  be  under  the  care  and  management  of  the  commissioners 
for  the  aflairs  of  taxes  for  the  time  being  appointed  or  to  be  appointed  by  his  majesty,"  dec. 

By  sect  8,  it  is  enacted,  **  that  the  assessors  and  collectors  appointed  by  the  said  commi»- 
iioners  for  any  parish,  dec.,  in  pursuance  of  the  said  recited  acts  respectively  passed  in  the  pre- 
sent session  of  parliament,  shall  be  the  assessors  and  collectors  of  the  several  duties  granted  by 
this  act,  dec;  and  the  several  commissioners,  inspectors,  surveyors,  assessors, and  collectors,  are  « 
hereby  empowered  to  do  and  execute  all  matters  and  things  in  relation  to  the  duties  by  this  act 
granted,  which  they  respectively  are  empowered  to  do,  dec,  in  relation  to  the  duties  mentioned 
in  thr  said  recited  acts  respectively,  and  shall  severally  be  subject  and  liable  to  the  like  penalties 
lor  awy  neglect,"  dec.,  dec 

By  sect.  9,  the  inspectors  and  surveyors  under  the  said  acts  are  to  be  inspectors  and  surveyors 
ander  that  act. 

By  Mct  78,  the  commissioners  of  the  treasury  are  to  appoint  salaries  to  the  surveyors,  in- 
spectors, and  other  officers  employed  in  the  execution  of  the  act. 

By  sect  79,  the  receivers-general,  collectors,  and  clerks  to  the  commissionerB  are  to  receive  a 
certain  poundage  upon  all  moneys  received  or  paid  over  by  them. 
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assessed  taxes,  the  question  would  be,  whether  c.  161  gave  any  greatei 
powers.  Maule,  J.  The  commissioners  have  salaries,  which  must  be 
granted  by  act  of  parliament.]  Still,  even  assuming  that  tlie  land-tax 
commissioners  are  commissioners  of  the  assessed  taxes  ex  officio^  yet,  as 
they  have  to  take  a  fresh  oath,  they  hold  a  different  office.  The  appoint- 
ment of  collector  of  assessed  taxes  is  made  by  the  commissioners  of  assessed 
taxes,  as  such.  [Maule,  J.  That  brings  the  question  round  to  the  argu- 
ment whether  the  land-tax  commissioners  do  not,  qiUt  land-tax  commis- 
sioners, appoint  the  assessed-tax  collectors,  so  as  to  bring  the  latter  within 
the  exception  in  s.  2.]  In  the  argument  in  Collins  v.  Gwynne^  7  Bingh. 
423,  5  M.  &  P.  276,  9  Dowl.  P.  C.  70,  the  distinction  between  the  two 
sets  of  commissioners  was  pointed  out. 

Shee^  Serjt.,  was  not  called  upon  to  reply. 

TiNDAL,  C.  J.  The  question  in  this  case  arises,  mainly,  upon  the  con- 
struction of  the  22  G.  3,  c.  41.  If  it  depended  only  upon  the  first  section 
of  that  act,  no  doubt  the  present  party  would  be  disqualified,  inasmuch  as 
he  is  a  <<  person  employed  in  collectings  managing  or  receiving  the  duties 
on  windows,"  within  the  very  terms  of  that  section.  But  the  second  sec- 
tion professes  to  except  certain  cases  out  of  the  range  of  the  disquaKfying 
enactment,  and  the  question  is,  whether  the  present  party  comes  within  the 
operation  of  that  section.  It  appears  to  me  that  he  does.  The  second  sec- 
tion provides,  '<that  nothing  in  the  act  contained  shall  extend  to  any  com- 
missioner of  the  land  tax,  or  any  person  acting  under  the  appointment  of 
such  commissioners  of  the  land  tax."  Now,  if  we  were  to  pause  there, 
♦1181  P^^^^ps  this  party  •would  not  be  excepted  from  the  general  terms 
of  the  disfranchising  section ;  but  the  second  section  goes  on  to  say, 
«  for  the  purpose  of  assessing,  &c.,  the  land  tax,  or  any  other  rates  or  duties 
already  granted  or  imposed,  or  whi4:h  shall  hereciffer  be  granted  or  imposed^ 
by  authority  of  parliament."  Other  duties  have  been  imposed  by  subse- 
quent acts — the  43  G.  3,  c.  99,  and  c.  161, — which  are  under  the  manage- 
ment of  the  land-tax  commissioners.  The  appointment  of  this  party  is 
under  the  hands  of  two  persons,  who  are  land-tax  commissioners ;  and 
parties  so  appointed  have  certain  onerous  duties  cast  upon  them.  I  am  of 
opinion,  upon  the  whole,  that  no  disqualification  ever  existed  in  the  present 
case,  and  that  it  would  be  a  strained  construction  of  the  act  if  we  were  to 
disqualify  parties  in  the  situation  of  those  now  objected  to. 

Maule,  J.  I  am  of  the  same  opinion.  These  parties  at  common  law, 
that  is,  independently  of  any  disqualifying  statute,  would  have  had  a  right 
to  vote.  It  is  said  this  right  is  taken  away  by  the  provisions  of  the  22  G.  3, 
c.  41,  s.  1.  That  section  enumerates  several  classes  of  persons,  there  being 
no  one  word  in  the  language  to  describe  all  the  persons  intended  to  be  dis- 
qualified. The  second  section  limits  the  former  description.  I  think  that 
these  parties  come  within  the  latter  section.  The  43  G.  3,  c.  99,  contains 
no  provisions  as  to  the  appointment  of  the  commissioners,  probably  for  the 
reason  that  c.  161  was  about  to  pass,  in  which  such  provisions  were  to  be 
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contained.  That  latter  statute  in  effect  says  that  the  commissioners  to  carry 
out  that  act  must  be  commissioners  of  the  land  tax.  It  comes  therefore  to 
this ;  a  person  in  the  situation  of  these  parties,  at  the  time  of  the  passing 
of  the  Stat.  22  G.  3,  c.  41,  would  not  have  been  disfranchised.  But,  under 
the  operation  of  all  the  statutes,  no  one  could  be  appointed  to  such  a  situa- 
tion •except  by  the  commissioners  of  the  land  tax.  These  parties  rtiig 
therefore  are  within  the  exception  of  section  2  of  the  22  G.  3,  c.  41.  ■* 
There  is  nothing  in  the  spirit  of  the  acts  to  show  that  the  words  are  to  be 
construed  in  the  narrower  sense ;  and  there  is  every  thing  to  show  the  con- 
trary, the  collectors  being  chosen  by  popular  election,  and  not  appointed  by 
the  crown. 

Cresswell,  J.  I  also  am  of  the  same  opinion,  and  think  the  vote  must 
be  allowed,  on  the  ground  that  the  second  section  of  the  22  G.  3,  c.  41, 
saved  the  right  of  persons  in  the  position  of  the  present  parties.  That  sec- 
tion speaks  of  ^<  other  rates  or  duties  already  granted  or  imposed."  It 
appears,  therefore,  that  at  that  time  the  commissioners  of  land  tax  might 
collect  other  duties  besides  the  land  tax.  The  subsequent  acts  only 
enlarged  their  powers. 

£Bf«£,  J.  It  appears  to  me  also  that  these  parties  were  qualified.  The 
description  in  the  22  G.  3,  c.  41,  s.  1,  is  clearly  intended  to  apply  to  per- 
sons appointed  by  the  crown.  At  the  time  when  that  act  passed,  there  were 
two  sets  of  persons  who  might  be  called  collectors  ;  one  class,  elected  by 
the  people  and  appointed  by  the  land-tax  commissioners ;  another  appointed 
by  the  treasury ;  those  of  the  latter  class  being  salaried  officers.  The  object 
of  the  second  section  appears  to  have  been,  to  save  the  rights  of  the  former 
class.  By  the  two  statutes  of  the  43  G.  3,  the  commissioners  of  the 
assessed  taxes  were  virtually  required  to  be  commissioners  of  the  land  tax. 
The  appointment  of  these  collectors  is  by  the  commissioners  of  the  land 
tax,  acting  as  commissioners  for  the  assessed  taxes.  It  is  rather  an  addir 
tional  Junctionj  which  the  former  exercise.  The  reason  of  the  thing,  too, 
is  with  the  present  judgment.  These  collectors  have  no  appointment  from 
the  crown.  And  it  is  to  *be  observed  that  the  fourth  section  of  the  r*i  OQ 
22  G.  3,  c.  41,  provides  that  the  disqualifying  section  shall  not 
apply  to  a  person  who  resigns  his  situation ;  but  coUectors  appointed  as  the 
present  party  was,  have  no  power  to  resign.  In  the  case  of  Baxter,  appel- 
lant, and   The   Overseers  of  Doncaster^  respondents,(a)  which  will   be 

(a)  WXBT  BIDIirO  07   TOBKBHIBI. 

BAXTER,  Appellant;  The  Oveneen  of  DONC ASTER,  Respondents. 

This  case  raised  the  same  question  as  the  principal  case,  with  regard  to  two  parties  who 
ve?e  collectors,  and  two  others  who  were  assessors,  of  assessed  taxes,  in  different  townships. 
The  case  contained  the  following  statement : — 

••  The  respective  appointrornts  were  made  by  the  local  commissioners  of  assessed  taxes,  the 
names  of  two  persons  in  every  township  being  annually  returned  to  the  said  commissioners,  who 
compelled  the  parties  so  returned  to  take  the  office  on  them. 

"  The  local  commissioners  of  assessed  taxes  are  selected  from  the  body  of  the  land-tax  com 
onssioners,  and  npon  their  appointment  to  act  as  assessed-tax  commissioneTBi  they  take  an  oath 
VOL.  vn.  11  % 
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decided  by  the  present  one,  it  is  stated  that  the  office  of  collector  is  com* 
pulsoiy. 

Decision  reversed. 

of  office  u  aasened4ax  commissioners,  and  whilst  acting  as  commiasioners  of  assessed  taxes, 
they  still  retain  their  character  of  commissioners  of  the  land  tax." 

The  revising  barrister  retained  the  names  of  the  parties. 

The  case  was  argued  in  last  Michaelmas  term,  (21st  November,  before  TzirDAL,C.  J.,Colt- 
XAS,  Mavlk,  and  Erlx,  Jb.,)  by 

BUdyard,  Q.  C,  for  the  appellant,  and  Sir  G,  Lewin,  for  the  respondents.  The  stets.  20  G.  2, 
c.  3,  22  G.  3,  c.  41,  and  43  G.  3,  c.  99,  were  referred  to;  and  also  the  case  of  WUlianu  r 
Pritchard,  4  T.  R.  2. 

The  argument  is  not  reported,  as  it  was  mainly  the  same  as  in  th^  principal  case ;  and  the 
court  said,  as  there  was  another  case  upon  the  same  point,  they  would  defer  their  judgment. 

Per  aariam ;  Decision  affirmed. 


BOBOUGH    OF    CAMBBTDOX. 

CHARLES   HENRY   COOPER,  Appellant;    CHARLES  PE8TELL  HARRIS,  Esq., 
Town  Clerk  of  CAMBRIDGE,  Respondent. 

(Clxitishaw's  Case.) 

This  case  also  raised  the  same  question  with  regard  to  a  clerk  to  a  receiving  inspector  of 
taxes. 

*Jhe  case  set  out  the  second  section  of  the  1  &  2  W.  4,  c.  18,  whereby  it  is  enacted, 
*121]  « that  in  lieu  and  the  place  of  the  reccifer»-general  to  be  discontinued  under  this  act, 
it  shall  and  may  be  lawful  to  and  for  the  said  commissioners  of  his  majesty's  treasury, 
for  the  time  being,  to  nominate  and  appoint,  from  time  to  time,  such  of  the  persons  for  the  time 
being  appointed  to  execute  the  offices  and  duties  of  inspectors  of  taxes,  to  be  officers  or  persons 
for  the  receipt  of  the  land  tax,  and  of  moneys  paid  for  the  sale  and  redemption  thereof,  and  the 
respective  rates  and  duties  of  assessed  taxes  under  the  management  of  the  commissioners  for 
the  affairs  of  taxes  within  and  for  such  counties,  districts,  and  circuits  of  receipt,  as  the  said 
commissioners  of  the  treasury  shall,  from  time  to  time,  authorize  or  direct;  and  it  diall  also  be 
lawful  for  the  said  last-named  commissioners  to  grant  annual  allowances  to  such  receiving  in- 
spectors, as  a  remuneration  for  executing  and  performing  the  additional  duties  imposed  on  them 
by  this  act,  and  for  the  expense  of  a  clerk,  not  exceeding  on  an  average  the  sum  of  100/.  for 
such  remuneration,  and  a  like  sum  of  100/.  for  such  clerk." 

The  case  then  stated  that  the  person  whose  vote  was  objected  to,  had  been  for  some  years, 
and  was  then,  employed  in  the  capacity  of  a  clerk  to  a  receiving  inspector  appointed  under  the 
above  enactment  He  was  in  the  habit  of  assisting  the  receiving  inspector  in  the  receipt  of  the 
window  duties  and  other  taxes  from  the  collectors.  Before  the  passing  of  the  6  &  6  Vict  c.  35, 
he  had  taken  no  oath  of  office;  but  after  the  passing  of  that  act,  he  took  the  oath  for  collectors 
and  officers  for  receipt  given  in  the  schedule  F.  annexed  to  that  act  It  appeared  that  he 
had  in  no  other  way  been  recognised  as  a  public  officer;  that  his  salary  was  fixed  and  paid; 
that  he  was  appointed,  and  was  liable  to  be  discharged,  by  the  receiving  inspector,  and  that 
sometimes  the  receiving  inspectors  received  the  duties  without  employing  any  one  at  all  in  that 
capacity : — 

It  was  contended  that  Clenishaw  was  not  entitled  to  have  his  name  inserted  in  the  list  of 
voters,  inasmuch  as  he  was  rendered  incapable  of  voting  by  the  22  G.  3,  c  41,  but  the  revising 
banister  retained  Clenishaw's  name  upon  the  list 

The  case  was  argued  in  this  term  (January  23d)  by 

Gwifixng^  on  behalf*  of  the  appellant  The  argument  was  to  the  same  effect  as  that  which 
was  offered  on  the  part  of  the  respondent  in  the  principal  caae.  No  one  appeared  for  the  re 
spondent  No  judgment  was  publicly  pronounced ;  but  it  was  understood  Uiat  the  caae  was 
connJdercd  as  governed  by  the  principal  case ;  and  the  decision  of  the  revising  barrister  was 

Affirmed 
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CITY    OF  BRISTOL  [*122 

JAMES  DANIEL,  Appellant;  and  JOHN  COULSTING,  Respondent. 

Jan.  23. 

A  boMng  calculated  to  be  used  aa  a  dwelling-houae,  though  not  used  aa  such,  is  properly 

described  as  a  "  house/' 

Casi?.  James  Daniel  Objected  to  the  name  of  Henry  Fargus  being 
retained  upon  the  householders'  list  of  voters  in  the  parish  of  St.  Stephen. 

The  voter's  qualification,  as  stated  upon  the  list,  was  "  house." 

Fargus  rents  a  building,  No.  4  Clare  street,  which  consists  of  apart- 
ments, once  used  as  kitchens,  shop,  sitting-rooms  and  bed-rooms,  and 
which  possesses  the  usual  conveniences  to  fit  it  for  a  dwelling-house.  It 
is,  in  fact,  every  way  calculated  for  a  dwelling-house,  and  has  been  used  as 
such;  and  the  houses  on  each  side,  precisely  similar  to  it  in  appearance,  are 
occupied  as  dwelling-houses ;  but  Fargus  occupies  the  greater  portion  of 
the  building  himself,  partly  for  warehousing  goods,  and  partly  for  a  sale- 
room. Some  of  the  upstairs  apartments,  not  so  occupied,  he  lets  off  to  be 
used  as*  workshops.  No  one  resides  upon  the  premises.  They  are  rated 
to  the  poor  as  «  dwelling-hou£(e  and  shop,"  but  no  assessed  taxes  are  paid 
for  them. 

The  objection  was,  that  the  building,  being  now  used  solely  for  the  pur- 
poses stated,  the  qualification  on  the  list  ought  to  have  been  «  warehouse 
and  shops." 

It  was  contended,  on  the  other  side,  that  the  qualification  was  properly 
described ;  but,  for  the  purpose  of  <(  more  clearly  and  accurately  defining 
the  same,"  I  was  requested  to  add  to  the  word  «  house"  the  words  "  now 
used  as  warehouse  and  shop."  I  decided,  that  *the  premises  r«i  03 
No.  4  Clare  street,  being  to  all  intents  and  purposes  a  house,  though 
not  now  used  as  a  dwelling-house,  the  word  « house"  was  a  sufficient 
description  of  the  qualification.  And  I  fiirther  decided,  that  if  it  were 
■ecess&ry  to  make  the  proposed  alteration,  I  had  the  power  to  do  so ;  and 
I  added  to  the  qualification  the  words  which  had  been  suggested. 

(The  cases  of  six  other  parties  were  consolidated  with  the  principal  case.) 

If  the  court  are  of  opinion  that  the  word  «  house"  sufficiently  described 
the  qualification,  or  that  I  possessed  the  power  of  correction  which  I  exer- 
cised, then  the  seven  names  are  to  remain  upon  the  register;  but  if  the 
court  are  of  opinion  that  "  house"  was  not  sufficiently  descriptive  of  the 
qualification,  and  that  I  had  no  power  to  amend  the  description,  then  these 
names  are  to  be  expunged  from  the  register. 

(Signed)  T.,  revising  barrister. 

Kinglake,  Serjt.,  for  the  appellant.  A  claimant  is  clearly  bound  to  select 
the  most  appropriate  term  by  which  to  describe  the  premises,  in  respect  of 
the  occupation  of  which  be  claims  the  franchise.  In  such  a  case  the 
.  ivising  barrister  has  no  power  of  amendment,  and  the  claim  must  stand  or 
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fall  by  the  description  given.  The  list  published  by  the  overseers  may  be 
considered  as  equivalent  to  a  claim  by  the  party ;  for,  if  the  description  in 
the  list  be  incorrect,  the  party  may  send  in  a  claim  containing  a  proper 
description ;  and,  by  not  doing  so,  he  must  be  taken  to  adopt  the  descrip- 
tion inserted  in  the  list.  The  list  operates  as  a  notice  to  all  the  world  ; 
and  it  is  of  the  utmost  importance  that  the  description  of  the  qualifying 
premises  therein  should  be  correct.  The  power  of  correction,  given  to  the 
revising  barrister  by  the  fortieth  section  of  the*  registration  act,  does  not 
♦J 241  ^PP'y  *°  21  C2ise  like  the  present,  where  the  •misdescription  is  in  a 
material  point.  The  premises  in  this  case  are  wrongly  described 
as  a  "  house,"  which  means  a  dwelling-house,  [Cresswell,  J.  The  act 
does  not  contain  the  word  "  dwelling-house."  Tindal,  C.  J.  What 
description  ought  to  have  been  adopted  ?]  The  premises  should  have  been 
described  as  a  "  warehouse."  [Tindal,  C.  J.  If  they  had  been  so  described, 
the  objector  would  probably  have  said  that  the  building  was  a  house. 
Erle,  J.  Only  part  of  the  building  is  used  as  workshops.  Cresswell,  J. 
If  a  house  were  used  as  an  *<  eating-house,"  must  it  be  so  described  ?] 
There  is  no  such  description  in  the  statute.  In  Elsmore  v.  The  Inhabitants 
of  tfie  Hundred  of  St.  BriaveWs,  8  B.  &  C.  461,  2  Mann.  &  Ryl.  514,  a 
building  intended  for,  and  constructed  as,  a  dwelling-house,  but  ^hich  bad 
not  been  completed  or  inhabited,  and  in  which  the  owner  had  deposited 
straw  and  agricultural  implements,  was  held  not  to  be  a  '<  house,  outhouse, 
or  barn,"  within  the  meaning  of  the  statute  9  G.  1,  c.  22,  s.  7,  so  as  to 
entitle  the  owner  to  maintain  an  action  against  the  hundred  for  an  injury 
sustained  by  him  in  consequence  of  a  malicious  setting  on  fire.  [Cress- 
well,  J.  The  building  in  that  case  was  not  a  house  at  all.  It  was  not 
finished.  It  was  assumed  in  the  argument  that  the  statute  only  applied  to 
houses  that  could  be  the  subject  of  burglary ;  which  the  building  in  ques- 
tion in  that  case  could  not  be.]  There  can  be  no  doubt  that  by  the  term 
«  house"  is  usually  understood  a  dwelling-house.  The  learned  seijeant  also 
referred  to  Sweetman^s  case,  Alcock,  Reg.  Ca.  27. 

Butty  for  the  respondent,  was  not  called  upon. 

Tindal,  C.  J.  The  qualification  of  the  party  is,  in  my  opinion,  properly 
*1251  described  in  this  case.  The  •question  is,  whether  the  building  in 
question  does  or  does  not  constitute  a  « house"  within  the  twenty- 
seventh  section  of  the  2  W.  4,  c.  45.  It  seems  to  be  contended  that  it  is 
necessary  that  a  house  should  be  dwelt  in  by  a  party  in  order  to  confer  the 
franchise ;  but  all  that  the  act  requires  is,  that  he  should  occupy  it.  Here, 
it  is  impossible  to  read  the  description  of  the  building,  without  seeing  that 
it  is  a  house.  Il  is  calculated,  indeed,  for  a  dwelling-house,  and  might  be 
so  used  again.  A  building  divided  into  floors  and  apartments,  with  four 
walls,  a  roof,  a  door,  and  chimneys,  would  be  considered,  in  ordinary  par- 
lance between  man  and  man,  as  a  house ;  and  I  see  no  reason  why  we 
should  put  a  diflferent  construction  on  the  term.  If  the  building  had  been 
described  as  a  "  warehouse,"  it  might  have  been  said  that  only  one  part  of 
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it  was  used  for  that  purpose.(a)  It  clearly  is  not  a  «  counting-house"  or 
"shop."  The  term,  bother  building,"  isnomen  generalissimum ;  and  I 
cannot  see  by  what  term  this  building  could  have  been  so  well  described  as 
by  that  of  "house."  Suppose  a  house,  situated  within  the  bounds  of  a 
borough,  were  let  out  for  people  to  hold  meetings  in,  or  for  the  purpose  of 
some  society,  it  would  not  on  that  account  cease  to  be  a  house. 

It  seems  to  me  that  the  building  in  the  present  case  is  brought  most 
clearly  within  the  description  of  a  "  house ;"  and  that  the  judgment  of 
the  revising  barrister  must  be  affirmed,  and,  in  so  very  clear  a  case,  with 
costs. 

Cresswell,  J.(6)  There  is  not  the  least  pretence  for  the  objection  to 
the  barrister's  decision.  The  twenty-seventh  section  gives  the  right  of 
voting  to  the  occupier  *of  a  house.  The  overseers  are  reqixired  to  r#io^ 
state  the  qualifications  in  respect  of  which  a  party  is  entitled  to  vote ; 
and  they  have  stated  the  qualification  in  the  present  list,  to  be  in  respect 
.  of  a  house.  It  is  argued  that  the  word  "  house,"  in  the  act,  means  a 
dwelling-house  ;  but  there  is  nothing  in  the  context  of  the  act,  or  in  the 
schedule,  to  support  that  position.  The  case  of  Elsmare  v.  St.  Briavells 
turned  upon  the  parficular  meaning  of  the  statute  9  G.  1,  c.  22,  and  it  was 
not  the  object  of  that  statute  to  alter  the  nature  of  the  offence  of  arson. 
The  inquiry  in  that  case  was,  whether  the  crime  of  arson  had  been  com- 
mitted. But  I  am  clearly  of  opinion,  that  the  word  "  house"  does  not 
necessarily  mean  a  dwelling-house. 

Eele,  J.  I  am  of  the  same  opinion.  The  qualification  of  the  party 
must  be  stated  under  one  of  the  denominations  used  in  the  act,  so  as  to  be 
understood  by  a  person  using  the  English  language.  The  building  under 
consideration  in  this  case  is  suitable  for  a  dwelling-house ;  and  no  one 
would  hesitate  to  call  it  a  house.  It  is  said,  however,  that  because  it  is 
not  dwelt  in,  it  is  not  a  house  ;  but  I  have  heard  no  reason  in  support  of 
that  proposition.  It  appears  to  me  that  the  statute  requires  the  description 
of  the  qualification  to  be  stated  in  the  list,  in  order  that  a  party  may  have 
an  opportunity  of  going  and  seeing  if  the  premises  correspond  with  the 
description  so  stated.  The  description  here  is  quite  intelligible,  and  it  is 
the  best  that  could  have  been  given  of  the  building  in  question. 

Decision  affirmed,  with  costs. 

(a)  And  that  part  mi^t  not  have  been  of  sufficient  value  to  constitute  a  lOL  occupation. 
(6)  Maiile,  J^  was  abbent 
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•127]  •city   of  LONDON. 

GEORGE   WANSEY,  Appellant;    ROBERT   THOMAS   PERKINS, 
Respondent.     Jan.  23. 

(Quigley's  Case.) 

The  note  at  the  foot  of  the  form  No.  10  in  sched.  B.  to  the  6  &  7  Vict  c.  18,  (being  &  form 
of  notice  of  objection  to  be  given  to  overseen  in  cities  and  boroughs,)  states,  <«  If  more  than 
one  list  of  voters,  the  notice  of  objection  should  specify  the  list  to  which  the  objection  refers." 

Held,  that  this  note  applies  only  to  those  cases  where  the  overseers  make  out  more  than  one 
list ;  and  therefore  that  it  is  not  applicable  in  the  city  of  London,  where  the  overseen  make 
out  only  the  list  of  householden,  the  list  of  freemen  being  made  out  by  the  secondaries. 

The  above  note  not  being  added  to  form  No.  11,  (which  is  the  form  of  the  notice  to  be  given  to 
the  party  objected  to :) 

Held,  that  the  foregoing  does  not  apply  to  that  form,  and  that  the  notice  served  apon  the  party 
objected  to  need  not  specify  to  what  list  the  objection  refen. 

Case.  Robert  Thomas  Perkins,  on  the  list  of  freemen  of  London  and 
liverymen  of  the  company  of  patten-makers  entitled  to  vote  in  the  election 
of  members  for  the  city  of  London,  objected  to  the  name  of  Patrick  Quigley 
being  retained  in  the  list  of  persons  entitled  so  to  vote.  Quigley's  name 
was  in  the  list  of  persons  entitled  to  vote,  published  by  the  overseers  of  the 
parish  of  St.  Anne  and  St.  Agnes  in  the  said  city.  The  revising  banister 
expunged  Quigley's  name  from  the  list,  subject  to  the  opinion  of  the  court 
upon  the  folloNving  case : — 

The  notice  of  objection  to  the  overseers,  which  had  been  duly  served 
upon  them,  was  as  follows : 

"  To  the  overseers  of  the  parish  of  St.  Anne  and  St.  Agnes,  in  the  city 
of  London. 

« I  hereby  give  you  notice,  that  I  object  to  the  name  of  Patrick  Quigley 
being  retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of  mem- 
bers for  the  city  of  London. 

*1281        *"  ^^^^^y  ^^  sixteenth  day  of  August,  one  thousand  eight  hun- 
dred and  forty-four. 

(Signed)        "  Robert  Thomas  Perkins, 
"11  Meredith  Street,  Clerkenwell. 

«  On  the  list  of  voters,  for  the  company  of  patten-makers." 

The  notice  of  objection,  which  was  duly  served  upon  Quigley,  was  as 
follows : — 

"  To  Mr.  Patrick  Quigley,  6  Four-Dove  Court. 

"  I  hereby  give  you  notice,  that  I  object  to  your  name  being  retained  on 
the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city 
of  London. 

«  Dated,  this  sixteenth  day  of  August,  one  thousand  eight  hundred  and 
forty-four. 

(Signed)        «  Robert  Thomas  Perkins, 
"11  Meredith  Street,  Clerkenwell 

"  On  the  list  of  voters,  for  the  company  of  patten-makers." 
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It  was  urged,  on  behalf  of  Quigley,  that  both  of  the  notices  of  objection 
were  insufficient,  and  that  he  could  not  be  required  to  prove  that  he  was 
entitled  to  have  his  name  inserted  in  the  list ;  and  it  was  contended  that 
inasmuch  as  in  the  city  of  London  there  are  lists  of  freemen  and  liverymen 
as  well  as  lists  of  parties  entitled  to  vote  in  respect  of  a  property  qualifica- 
tion, and  as  there  are  as  many  lists  of  such  last-mentioned  parties,  made  out 
by  the  overseers,  as  there  are  parishes  in  the  city,  the  notice  of  objection 
served  upon  the  overseers  should  have  specified  the  list  to  which  the  objec- 
tion referred,  pursuant  to  the  note  at  the  foot  of  the  form  No.  10,  in  sche- 
dule (B,X«)  annexed  to  the  6  Vict.  *c.  18,  and  that  the  notice  served 
upon  the  said  Patrick  Quigley  should,  in  like  manner,  have  specified 
such  list ;  as,  altiiough  the  said  note  was  not,  in  fact,  appended  to  the  form 
No.  11,  in  the  said  schedule  (B),  it  roust  be  considered  as  applicable 
thereto. 

On  the  other  hand,  it  was  contended,  on  behalf  of  Perkins,  the  objector, 
that  the  said  note  applied  only  to  cities  or  boroughs  in  which  the  overseers 
had  to  make  *out  more  than  one  list  or  set  of  lists  of  voters ;  as,  for  r^^  q/^ 
example,  where  they  had  to  make  out  lists  of  householders  and  of 
all  other  persons  (except  freemen)  entitled  to  vote  by  virtue  of  any  other 
right,  (under  sect.  13  of  the  said  statute) ;  (b)  and  as  the  lists  of  freemen 

(a)  The  6  &  7  Vict  c.  18,  s.  17,  enacta,  <*That  eTery  person  whose  name  ahaU  have  been 
inserted  in  any  list  of  voters  for  any  city  or  borough,  may  object  to  any  other  peraon,  as  not 
having  been  entitled,  on  the  last  day  of  July  next  preceding,  to  have  his  name  inserted  in  any 
list  of  voters  for  the  same  city  or  borough ;  and  every  person  so  objecting  shall,  on  or  before  the 
25th  day  of  August  in  that  year,  give  or  cause  to  be  given  a  notice,  according  to  the  form  num- 
bered (10)  in  the  said  schedule  (B),  or  to  the  like  effect,  to  the  overseers  who  shall  have  made 
out  the  list  in  which  the  name  of  the  person  so  objected  to  shall  have  been  inserted ;  or,  if  the 
person  objected  to  shall  have  been  inserted  in  the  list  of  freemen  of  any  city  or  borough,  except 
the  city  of  London,  then  to  the  town-clerk  of  such  city  or  borough ;  and  every  person  so  object- 
ing shall  give,  or  cause  to  be  left  at  the  place  of  abode  of  the  person  objected  to,  as  stated  in  the 
said  hat,  a  notice,  according  to  the  form  numbered  (11)  in  the  said  schedule  (B);  and  every 
notice  of  objection  shall  be  signed  by  the  person  objecting." 

Sched.  (B),  No.  10.    *^  Notice  of  objection. 
«To  the  overseers  of  the  parish  [or  •  township ']  of ,  [or  <  to  the  town-clerk  of  the  city,'  ot 

borough,]  of ,  or  otherungc,  as  the  case  mny  be, 

**  I  herehjr  give  you  notice,  that  I  object  to  the  name  of ,  being  retained  in  the  list  of 

persons  entitled  to  vote  in  the  election  of  a  member  [or  *  members']  for  the  cit^  [or  *  borough']  , 
of . 

«  Dated  this  —  day  of . 

**  (Signed)  A.  B.,  [place  of  abode,]  on  tne  list  of  voters  for  the  parish  of ." 

**Note. — ^If  more  than  one  list  of  voters,  the  notice  of  objection  should  speciiy  the  list  to  which 
the  objection  refers ;  and  if  the  lut  contains  two  or  more  persons  of  the  smAe  name,  the  notiot 
should  distinguish  the  person  intended  to  be  objected  to." 

No.  11.-   «  Form  of  notice  of  objection  to  be  given  to  parties  objected  1&. 
«ToMr. , 

**  I  hereby  give  you  notice,  that  I  object  to  your  name  being  retained  on  the  list  of  perseni 
entitled  to  vote  in  the  election  of  members  [or  *  a  member ']  for  tne  city  [or  <  borough  *) 
of . 

«  Dated  this  —  day  of . 

**  (Signed)  A.  B.  [place  of  abode,]  on  the  Kst  of  voters  for  the  parish  of *" 

(6)  The  6  &  7  Vict,  c  18,  s.  13,  enacts,  **  that  the  overseers  of  every  parish  or  township 
ihall,  on  or  before  the  last  day  of  July  in  every  year,  make  out  or  cause  to  be  made  out,  ao- 
cordmg  to  the  form  numbered  (3)  in  the  schedule  (B)  to  this  act  annexed,  an  alphabetical  list 
of  all  persons  who  may  be  entitled  to  vote  in  the  election  of  a  member  or  members  to  serve  in 
parliament  for  such  city  or  borough,  ih  respect  of  the  occupation  of  premises  of  the  clear  yearly 
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and  liverymen  were  made  out  by  the  clerks  of  the  respective  companies,' 
(under  sect.  20  of  the  same  act,)  (a)  the  overseers  having  nothing  to  do 
*1^11  tb^r^^^^h}  *^^^  ^  ^^  notice  was  addressed  to  the  overseers  of  the 
^  particular  parish  in  which  the  property  was  situated ;  that  they,  the 
Kaid  overseers,  could  not  have  been  misled  by  the  notice  in  question  ;  and, 
further,  that  there  was  no  necessity  to  consider  the  said  note  as  applicable 
to  the  form  No.  11  in  the  said  schedule  (B),  which  form  had  been  strictly 
followed. 

I  decided  that  each  of  the  said  notices  of  objection  was  sufficient ;  being 
of  opinion  also,  that  if  I  rejected  them,  and  did  not  require  Quigley  to  prove 
that  he  was  entided  to  have  his  name  inserted  in  the  said  list  of  voters,  and 
there  had  been  an  appeal  from  my  decision,  and  the  court  had  reversed  such 
decision,  it  would  have  been  then  too  late  to  require  Quigley  to  prove  that 
*1^21  ^^  ^^  ^^  entitled ;  and  if  the  court  had  ordered  his  name  *to  be 
expunged  from  the  said  list,  he  would  have  been  excluded  there- 
from without  having  had  any  opportunity  to  prove  his  qualification.(i) 

I  therefore  required  it  to  be  proved  that  Quigley  was  entitled  to  have  his 

name  inserted  in  the  said  list  of  persons  entitled  to  vote  ;  and  the  same  not 

Talue  of  not  less  than  10/.,  situate  wholly  or  in  pnrt  within  sach  parish  or  township,  and  another 
alphabetical  list,  according  to  the  form  numbered  (4)  in  the  said  schedule  (B),  of  ail  other  per- 
sons (except  freemen)  who  may  be  entitled  to  vote  in  the  elections  of  such  city  or  borough  by 
▼irtue  of  any  other  right  whatsoever,  and  in  each  of  the  said  lists,  the  Christian  name  and  sur- 
name of  every  such  person  shall  be  written  at  full  length,  together  with  bis  place  of  abode  and 
the  nature  of  his  qualification ;  and  where  any  person  shall  be  entitled  to  vote  in  respect  of  any 
property,  then  the  name  of  the  street,  lane,  and  the  number  of  the  house,  (if  any,)  or  other  de- 
scription of  the  place  where  such  property  may  be  situate,  shall  be  specified  in  the  list ;  and 
the  said  overseer  shall  sign  such  list,  and  shall  forthwith  cause  a  sufficient  number  of  copies  of 
the  said  lists  to  be  written  or  printed,  and  shall  publish  copies  of  the  lists  on  or  before  the  1st 
day  of  August,*'  &c.,  dec. 

(a)  Sect  20  enacts,  **  that  for  providing  a  list  of  such  of  the  freemen  of  the  city  of  London, 
as  are  liverymen  of  the  several  companies  entitled  to  vote  in  the  election  of  a  member  or  mem- 
bers to  serve  in  parliament  for  the  city  of  London,  the  secondaries  of  the  said  city  shall,  on  or 
before  the  20th  day  of  July  in  every  year,  issue  precepts  to  the  clerks  of  the  said  hvery  com- 
panies, requiring  them  to  make  out,  or  cause  to  be  made  out,  at  the  expense  of  the  respective 
companies,  an  alphabetical  list,  according  to  the  form  numbered  (1)  in  the  schedule  (C)  to  this 
act  annexed,  of  the  freemen  of  London,  being  liverymen  of  the  said  respective  companies,  and 
entitled  to  vote  in  such  election ;  and  every  such  clerk  shall  sign  such  list,  and  transmit  the 
same,  with  two  printed  copies  thereof,  to  the  secondaries,  on  or  before  the  last  day  of  July,  who 
shall  forthwith  fix  one  such  copy  in  the  Guildhall,  and  one  in  the  Royal  Exchange,  of  the  said 
city,"  dccn  &c. ;  "  and  every  person  whose  name  shall  have  been  omitted,  in  any  such  list  of 
fi'eemen  and  liverymen,  and  who  shall  claim  to  have  his  name  inserted  therein,  as  having  been 
entitled,  on  the  last  day  of  July  then  next  preceding,  to  have  his  name  inserted  in  such  list, 
shall,  on  or  before  the  25th  day  of  August  in  such  year,  give  or  cause  to  be  given  a  notice,  ac- 
cording to  the  form  numbered  (2)  in  the  said  schedule  (C),  or  to  the  like  effect,  to  the  secon- 
daries and  to  the  clerk  of  the  company  in  the  list  whereof  he  shall  claim  to  have  his  name  in- 
serted ;  and  every  person  whose  name  shall  have  been  inserted  in  any  list  of  voters  for  the  time 
being  for  the  said  city,  may  object  to  any  other  person  as  not  having  been  entitled  on  the  last 
day  of  July  then  next  preceding  to  have  his  name  inserted  in  any  such  livery  list;  and  every 
person  so  objecting  shall,  on  or  before  the  said  25th  day  of  August,  give  to  such  other  person, 
or  leave  at  his  place  of  abode,  as  described  in  such  list,  a  notice,  according  to  the  form  num- 
bered (4)  in  the  said  schedule  (C),  or  to  the  like  effect,  and  shall  give  to  the  secondaries,  and 
to  the  clerk  of  that  company  in  the  list  whereof  the  name  of  the  person  objected  to  has  been  in- 
serted, notice,  according  to  the  form  numbered  (5)  in  the  said  schedule  (C)  or  to  the  like 
eiiect ;  and  the  secondaries  shall  include  the  names  of  all  persons  claiming,  and  so  objected  to 
■s  aforesaid,  in  two  several  lists,"  6cc,  dec. 

(6)  Vide  ante,  p.  9,  n. 
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having  been  proved  to  my  satisfaction,  I  expunged  Quigley's  name  from 
the  said  list. 

If  the  court  are  of  opinion  that  either  of  the  said  notices  of  objection  was 
insufficient,  Quigley's  name  is  to  be  inserted  in  the  register  of  voters  for  the 
said  city.  (Signed)  T.  J.  A.,  revising  barrister. 

(The  cases  of  372  other  parties  were  consolidated  with  the  principal 
case.) 

The  said  Robert  Thomas  Perkins  also  objected,  in  like  manner,  to  the 
several  persons  whose  names  are  set  forth  in  the  list  next  following;  but 
whose  names  were  retained  upon  the  list  of  voters,  (here  followed  a  list  of 
four  names ;)  and  whereas  in  each  of  the  said  cases  in  the  list  last  above  set 
forth,  the  validity  of  the  notices  of  objection  depends  upon  the  same  point 
of  law  as  before  stated ;  but  in  each  of  the  last-mentioned  cases  it  was 
proved  that  the  person  so  objected  to  was  entitled  to  have  his  name  in- 
serted in  the  list  of  voters  ;  and  whereas  it  appeared  to  me  that  in  each  of 
the  said  cases  the  said  R.  T.  Perkins  had  made  a  groundless  objection  to 
the  name  of  the  party  being  retained  in  the  said  list  of  voters ;  and  whereas 
in  each  of  such  last-mentioned  cases,  I  made  an  order  in  writing  for  the 
payment  by  the  said  R.  T.  Perkins  of  the  costs  of  the  person  resisting  such 
objection,  and  by  such  order  specified  the  sum  to  be  paid  for  such  costs, 
and  ordered  the  same  sum  to  be  paid  on  the  2d  day  of  December  next ; 
and  whereas  the  said  R.  T.  Perkins  is  desirous  that  the  said  orders  for 
•payment  of  costs  should  be  suspended  until  the  court  have  decided  p-  «q 
upon  the  subject-matter  of  the  before-mentioned  appeal,  it  is  hereby 
ordered  that  the  said  orders  for  the  payment  of  costs  be  suspended,((i)  and 
abide  the  event  of  such  appeal,  unless  the  court  shall  otherwise  direct. 
(Signed)  T.  J.  A.,  revising  barrister. 

Jtf.  D.  Hillj  (with  whom  was  Wordsworth^)  for  the  appellant.  As  a  pre- 
liminary point,  there  is  no  reason  why  the  order  for  the  payment  of  costs 
should  have  been  suspended.  It  seems  to  be  an  unnecessary  favour  shown 
by  the  revising  barrister  to  tiie  objector.(6)  [Erle,  J.  That  point  is  not 
raised  for  our  decision.] 

(a)  The  words  «<  such  appeal/'  in  the  ttatute,  are  used  solely  in  connection  with  appeals  from 
Cbe  decision  in  the  case  in  which  the  order  for  the  payment  of  costs  is  made. 

(6)  The  6  &  7  Vict  c.  18,  s.  46,  enacts,  « that  'i  in  any  case  it  shall  appear  to  any  revising 
banister,  holding  any  court  as  aforesaid,  that  any  person  shall,  under  this  act,  have  made  oi 
attempted  to  sustain  any  groundless  or  frivolous  and  vexatious  claim  or  objection,  or  title  to 
have  any  name  inserted  or  retained  in  any  list  of  voters,  it  shall  be  lawful  for  the  said  barrister, 
io  his  discretion,  to  make  such  order  as  he  shall  think  fit,  for  the  payment,  by  such  person,  of 
the  costs,  or  of  any  part  of  Uio  costs,  of  any  person  or  persons  in  resisting  such  claim  or  objec- 
tion or  title ;  and  in  every  such  case  the  said  barrister  shall  make  an  order  in  writing,  specify- 
ing the  sum  which  he  shall  order  to  be  paid  for  such  costs,  and  by  and  to  whom,  and  when  and 
where  the  same  sum  shall  be  paid,  and  shall  date  and  sign  the  said  order,  and  deliver  it  to  the 
peraon  or  persons  to  whom  the  said  sum  shall  therein  be  ordered  to  be  paid :  *  *  * 
Provided  also,  that  such  order  for  the  payment  of  costs  as  aforesaid,  may  be  made  in  any  case, 
notwithstanding  any  party  shall  have  given  notice  of  his  intention  to  appeal  against  any  decision 
of  the  revising  barrister  in  the  same  case ;  but  in  case  of  such  appeal,  the  said  order  for  the 
payment  of  co«ts  $haU  be  tuspended^  and  shall  abide  the  event  of  such  appeal,  unless  the  court 
of  appeal  shall  otherwise  direct ;  but  no  appeal  shall  be  allowed  or  entertained  against,  or  only 
in  re^)ect  o^  any  such  order  for  the  payment  of  costs." 
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The  objection  raised  in  the  case  applies  equally  to  the  notice  to  the 


•134] 


overseers,  and  to  that  sent  to  the  party ;  *but  the  latter,  being  the 


most  important,  will  be  first  considered. 
It  appears  from  schedule  (A)  to  the  registration* act,  Nos.  4(a)  and  5,(6) 
that  in  the  notices  of  objection  m  the  case  of  county  voters,  the  objector 
must  specify  the  nature  of  the  property  in  respect  of  which  the  objection  is 
taken.  [Cresswell,  J.  The  forms  do  not  point  out  in  respect  of  what 
property  the  objection  is  taken.]  The  form  of  notice  to  the  party  (No.  5) 
•1351     ^  *addressed  "To  Mr. ,  of ,"  leaving  a  blank  after  the 

name ;  and  at  any  rate,  the  objector  is  to  mention  the  name  of  the 
parish  list,  in  respect  of  which  the  objection  is  made.  There  can  be  no  reason 
why  a  greater  privilege  should  be  conferred  upon  voters  for  counties  than  for 
borough?.  The  form  of  the  notice  in  the  latter  case,  given  in  the  schedule  (B), 
No.  1 1,  runs  thus ; — "  I  object  to  your  name  being  retained  on  the  list  of  per- 
sons entitled  to  vote,"  &c.  It  is  impossible  to  say  what  list  is  intended  by 
such  a  notice.  In  point  of  fact,  there  is  no  list  of  persons  entitled  to  vote  till 
the  revising  barrister  has  exercised  his  functions.  The  notice  in  this  case 
gives  no  information.  Where  a  parish  is  connected  with  an  extra-parochial 
place — as  the  parish  of  St.  Dunstan's  m  the  West  is  with  the  Temple,  in 
this  city — separate  lists  are  made  out,  one  for  the  parish  and  another  for 
the  extra-parochial  place.(c)    Separate  lists  are  also  made  out  for  each  of 

{a\  8ched.  (A),  No.  4. 

*<  Notice  of  objection  to  be  given  to  the  overgeers. 
**  To  the  overseers  of  the  parish  [or  « township,'  tu  the  cate  may  be,]  of . 

*•  I  hereby  give  you  notice  that  I  object  to  the  name  of  the  person  mentioned  and  described 
below,  being  retained  in  the  list  of  voters  for  the  county  [or  *  for  the  —  riding,  parts,'  or  *  di^- 
■ion  of  the  county,']  of , 


Christinn  name  and 
surname    of    the 
voter  objected  to, 
as  described  in  the 
list  or  register. 

Place  of  abode 
as  described. 

Nature  of  qualifi- 
cation as  described. 

Street,  lane,  or  other 
like   place  where 
the  qualifying  pro- 
perty is  situateAc  , 
as  described  in  the 
list  or  register. 

(6)  No.  6.    «  Notice  of  objection  to  be  given  to  the  partien  objected  to  by  any  perton  other  ikon 
overteerty  and  to  the  occupying  tenant  of  the  qualifying  property, 
«ToMr. ,  of , 

[Here  in$ert  the  name  and  place  of  abode  of  the  person  objected  to,  tu  dettribed  in  the  list ;  and 
in  the  case  of  notice  to  the  tenant  of  the  qualifying  properly,  insert  his  name  and  place  of  abode, 
as  described  in  the  list."] 

"Take  notice,  that  I  object  to  your  name  [in  the  notice  to  the  tenant,  inttead  of  the  words 
« your  name,'  insert  the  name  of  the  person  objected  to]  being  retained  in  the  [here  insert  the  name 
of  the  parish]  list  of  voters  for  the  county  of ,  [or  «for  the  —  riding,'  ic.] 

"Dated  this  —  day  of ,  18     . 

«  (Signed)  A.  B.  of,  [place  of  abode,]  on  the  register  of  Totera  for  the  parish  of ." 

(r)  The  6  &  7  Vict.  c.  18,  s.  22,  enacts,  « that  every  precinct  or  p*a*e,  whether  extra-paro- 
chial or  otherwise,  which  shall  have  no  overseers  of  the  poor,  shall,  for  the  purpose  of  making 


7  Manning  &  Granger.  135 

the  difierent  parishes,  ivhich,  in  London,  amount  to  fifty-one,  as  appears  by 
the  London  fire  act,  22  Car.  2,  c.  11,  ss.  62,  63.  There  are  also  numerous 
companies  of  freemen,  in  each  of  which  a  separate  list  is  made  out.  «  The 
list,"  therefore,  mentioned  in  the  notice  cannot  refer  to  any  general  list. 
The  seventeenth  section  of  the  registration  act,(a)  which  requires  the  notices 
of  objection  to  be  given,  says  that  the  party  may  object  to  any  person  as 
not  entitled  "to  have  his  name  inserted  in  any  list  *of  voters  for  r#iqg 
the  same  city  or  borough."  The  words  of  this  section  are  to  be  *■ 
taken  distributively ;  and  the  same  construction  is  to  be  put  upon  the  forms 
in  the  schedule.  If  the  words  in  the  form  were  "any  list,"  they  would  give 
no  information ;  and  the  adoption  of  the  words  "  the  list"  gives  no  more. 
The  voter  has  a  right  to  be  informed. to  what  list  the  objection  is  intended 
to  apply.  In  the  notice  to  the  overseers,  the  objector  necessarily  gives  the 
information,  at  least  as  to  the  parish,  because  the  notice  is  directed  to  them 

as  uthe  overseers  of  the  parish  of ."     But  according  to  the  notice 

given  in  this  case  to  the  party  himself,  he  mast  be  prepared  to  protect  every 
qualification  he  may  happen  to  have  in  the  city.  [Cresswell,  J.  It  will 
he  sufficient  if  he  has  one  good  qualification.  Erle,  J.  It  may  be  doubted 
whether  there  are  many  voters  with  such  an  ubiquity  of  qualification.]  It 
is  quite  possible  that  there  may  be.  (6)  A  party  may  wish  to  have  his  name 
retained  for  one  particular  qualification  alone  which  he  knows  to  be  good ; 
and  that  may  be  the  very  one  intended  to  be  attacked.  The  form  (No.  10) 
is  the  first  of  the  forms  of  notices  of  objection  in  boroughs,  and  the  note  at 
the  foot  of  it  may  be  considered  as  applicable  to  the  following  form.  In  a 
city  or  borough,  where  there  is  only  one  list  of  voters — as  where  there  is 
only  one  parish,  and  there  are  no  voters  but  10/.  householders — the  note 
will  have  no  application.  [Tindal,  C.  J.  The  difficulty  which,  as  you 
contend,  is  thrown  upon  the  voter,  is  that  he  may  not  be  aware  to  what 
parish  list  the  objection  applies,  and  that  he  may  have  to  hunt  over  several 
lists ;  but  by  the  eighteenth  section,  the  overseers  are  to  •publish  r»iq7 
a  list  of  persons  objected  to,  and  that  would  inform  the  party.(c)] 
A  party  is  surely  not  to  be  compelled  to  examme  the  lists  on,  it  may  be, 
ten  different  church  doors.  [Erle,  J.  That  supposes  the  extreme  case  of  a 
party  having  a  qualification  in  ten  different  parishes.]    The  question  is, 

■ny  claim,  and  making  oat  any  list  directed  by  this  act,  be  deemed  to  be  wUhin  the  pari»h  or 
township  adjoining  thereto,  and  sharing  in  the  right  of  election  to  which  such  claim  or  list  may 
relate ;  and  if  such  parish  or  place  shall  adjoin  two  or  more  parishes  or  townships  situated  as 
aforeaBid,  it  shall  be  deemed  to  be  within  the  least  populous  of  such  parishes  or  townships,  ac- 
cording to  the  last  census  for  the  time  being." 

(a)  6  &  7  Vict  c  18. 

(6)  It  frequently  happens  that  the  same  person  is  included  in  the  list  of  the  overseers  of 
sereral  parishes  in  respect  of  heal  qualifications  from  property  occupied  by  him,  and  also  that 
his  name  is  inserted  in  the  list  of  freemen,  or  of  scot  and  lot  voters,  or  of  potwallers,  dec. 

c)  He  would  have  to  examine  the  lists  of  objection  for  the  parishes  in  which  his  name  ap- 
peared, for  the  purpose  of  ascertaining  which  set  of  overseers  had  received  notice  of  objection, 
hot  when  he  had  ascertained  what  qualification,  or  rather  the  parish  in  which  the  qualification 
sr  qualifications  meant  to  be  attacked  was  situate,  he  would  be  relieved  from  the  necessity  of 
preparing  to  defbnd  any  other  qualification. 
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whether  it  is  not  more  reasonable  that  the  objector  should  give  the  informa- 
tion. [TiNDAL,  C.  J.  The  question  rather  is,  whether  he  is  required  to  do 
so  by  the  act.]  By  the  reform  act  no  notice  was  required  to  be  given  to 
the  party  objected  to.(a)  The  legislature  has  now  said  that  a  notice  shall 
be  given ;  and  it  must  have  been  meant  that  it  should  convey  reasonable 
information  to  the  party.  [Erle,  J.  The  notice  is  to  be  given  "  according 
to  the  for\a"  in  the  schedule.]  A  rigid  and  superstitious  compliance  with 
the  form  was  not  intended.  The  case  of  Tudbally  app.,  and  The  Toum  Clerk 
of  Bristol  J  resp.,  ante,  Vol.  V.  p.  5,  shows  that  the  forms  may  be  departed 
from ;  and  even  that,a  strict  compliance  witli  the  form  may  render  the  notice 
bad.  [TiNDAL,  C.  J.  The  seventeenth  section  says,  that  the  notice  to  the  over- 
seers shall  be  given  according  to  the  form  No.  10,  "  or  to  the  like  effect," 
but  these  words  are  not  repeated  in  speaking  of  the  form  (No.  11)  of  the 
notice  to  the  party.]  The  vrords  "to  the  like  effect"  are  in  case  of  the 
objector.  The  notice  in  Tudbally  app.,  and  The  Toum  Clerk  of  Bristol^ 
resp.,  was  held  bad,  though  the  words  "  to  the  like  effect"  did  not  refer  to 
•1 381  *^^  ^°"°'  ^^  ^^  ^^^  unsafe  to  rely  servilely  on  forms  given  in  •sta- 
^  tutes ;  as  is  often  seen  in  cases  of  convictions.  In  the  notice  of 
objection  in  the  case  of  freemen,  under  sect.  20,  which  is  to  be  according 
to  the  form  No.  4  in  schedule  (C),  the  name  of  the  company  is  mentioned 
to  which  the  objection  applies,  so  that  every  requisite  information  is  there 
given  to  the  party  objected  to. 

As  to  the  notice  to  the  overseers,  it  must  be  admitted  that  the  heading 
is  sufGcient,  as  it  shows  to  what  parish  the  objection  is  pointed ;.  but  still, 
where  there  are  more  lists  than  one,  the  note  applies.  And  in  the  city  of 
London,  the  overseers,  where  there  are  extra  parochial  places  like  the  Tem- 
ple, have  to  make  out  more  than  one  Iist.(&)  [Erle,  J.  That  is  not  so 
stated  in  the  case.     We  cannot  take  judicial  notice  of  it.] 

Humfreyy  (with  whom  was  Grove^)  for  the  respondent.  The  whole 
matter  is  explained  by  the  13th  section  of  the  registration  act.  The  over- 
seers are  thereby  required  to  make  out  a  list  of  the  10/.  householders  in 
their  parish,  and  also  another  list  of  all  other  persons,  (except  freemen,)  who 
are  entitled  to  vote.  In  many  places  there  are  other  voters  who  are  not 
freemen  ;  as  in  the  city  of  Westminster,  where  the  old  reserved  right  of  vot- 
ing is  in  the  inhabitant  householders  paying  scot  and  lot.  But  in  London 
there  are  only  10/.  householders  and  freemen  who  are  entitled  to  vote. 
The  overseers  of  each  parish,  therefore,  only  make  out  one  list.  The  no- 
tice to  the  party  objected  to — which  was  first  given  by  this  act — is  required 
to  be  in  a  certain  form,  and  that  form  has  been  followed.  The  argument 
on  the  other  side  being  entirely  ah  inconveniently  might  properly  be  ad- 
•1391  ^''^^^^^  *^  ^^  legislature,  but  it  can  have  no  *weight  in  a  court  of 
law^.     If  it  were  to  be  adopted,  an  objector  would  himself  have  tc 

(a)  1.  €.  in  cities  and  boroughs. 

(6)  The  twenty-second  section  of  the  registration  act  (supra,  p.  136,  n.  (a)  )  does  not  m- 
quire  overseers  to  make  out  separate  lists  in  such  a  < 
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reconstruct  the  form  of  the  notice  given  by  the  act.  The  note  at  the  foot 
of  No.  10  clearly  applies  to  that  form,  and  not  to  No.  11.  The  corre- 
sponding forms,  Nos.  4  and  5  in  schedule  (C),  which  relates  to  the  freemen, 
are  inverted  in  order ;  No.  4  being  the  notice  to  the  parties,  and  No.  5  the 
notice  to  the  secondaries,  who  publish  the  list  of  freemen  in  the  same  man- 
ner that  die  overseers  publish  the  lists  of  10/.  householders ;  and  a  note  is 
appended  to  No.  5,  in  schedule  (C),  similar  to  that  which  is  appended  to 
No.  10,  in  schedule  (B).  [Cresswell,  J.  The  note  at  the  foot  of  No.  10 
says,  « if  the  list  contains  two  or  more  persons  intended  to  be  objected  to." 
But  it  could  not  be  necessary  to  specify  which  party  was  meant  in  a  notice 
addressed  to  and  served  upon  the  party  himself.]  It  is  impossible,  there- 
fore, that  the  whole  of  the  note  to  No.  10  can  apply  to  No.  11.  In  Tud- 
ball  J  app.,  and  The  Town  Clerk  of  Bristol^  resp.,  the  notice  contained  an 
actual  misdescription,  calculated  to  mislead  the  party.  That  is  not  shown 
to  have  been  the  case  here,  nor  is  it  shown  that  the  parties  objected  to  have 
property  elsewhere.  Possibly  that  fact  might  have  made  some  difference  ; 
see  Gadsbyj  app.,  Warhurton^  resp.  ante,  p.  17.  It  is  contended,  that  at 
least  the  name  of  the  parish  ought  to  be  mentioned  in  the  notice  to  the  party. 
But  in  the  form  given,  there  is  no  blank  in  which  such  a  designation  could 
be  introduced. 

M,  D.  Hilly  in  reply.  The  alteration  suggested  in  the  notice  might 
easily  be  made,  if  after  the  words  "  on  the  list"  the  words  <«for  th^  parish 

of "  were  added.     The  17th  section  clearly  refers  to  one  list  out  of 

severaL     It  might  be  argued  that  the  note  to  the  form  No.  5,  schedule  (C), 
is  unnecessary,  as  the  company  to  which  *the  party  belongs  is  men-  rm-tAC) 
tioned  in  the  body  of  the  notice.     This  only  shows  that  the  whole 
of  the  note  at  the  foot  of  No.  10,  in  schedule  (B),  may  not  be  applicable  in 
all  cases. 

TiNDAL,  C.  J.  The  question  raised  in  this  case  is,  whether'  the  notices 
of  objection  sent  by  the  respondent  are  sufficiently  in  compliance  with  the 
provisions  of  the  6  &  7  Vict,  c.  18 ;  and  it  appears  to  me  that  the  no- 
tices are  fully  sufficient.  The  difficulty  particularly  complained  of  is,  that 
the  notice  to  the  party  himself  does  not  specify  the  particular  list  to  which 
the  objection  is  intended  to  apply ;  and  that,  as  a  party  may  have  various 
qualifications  within  a  borough,  a  notice  in  the  present  form  would  impose 
upon  him  the  difficulty  of  examining  more  than  one  list.  I  adroit  that  this 
is  a  difficulty  which  to  some  extent  may  be  imposed  upon  the  party ;  ami 
possibly  if  it  had  occurred  to  the  legislature  they  might  have  framed  a  form 
of  notice  somewhat  in  the  manner  that  has  been  suggested.  But  I  think  it 
clear  that  this  is  not  an  objection  that  can  apply  to  the  notice  to  the  over- 
seers in  cases  where  they  make  out  only  one  list.  The  notice  is  sent  to 
the  overseers  of  a  particular  parish,  and  it  can  apply  only  to  a  qualification 
arising  out  of  property  situate  in  that  parish.  And  though  there  is  some 
difficulty  in  the  case  of  the  notice  to  the  party  himself,  there  does  not  ap- 
pear to  me  to  be  much.    If  he  has  qualifications  in  different  parishes,  he 
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must  know  in  which  they  are  situated.  The  statute  requires  that  a  list  of 
the  parties  objected  to  shall  be  published  for  two  Sundays  upon  the  church 
doors  by  the  overseers  of  the  parish.  And  there  is  no  very  great  hardship 
imposed  on  a  party  who  has  received  a  notice  of  objection,  in  the  first  place 
♦1411  ^^  "^  ^^^^  inquiry  of  the  objector,(a)  or  •to  go  himself,  or  to 
"*  send  some  one  else,  to  examine  the  list  of  the  parties  objected  to 
in  the  parishes  in  which  he  may  have  property. 

But  the  question  in  this  case  has  not  to  be  determined  by  any  supposed 
hardship  that  may  arise,  but  upon  the  consideration  whether  or  not  the  no- 
tice of  objection  is  in  compliance  with  the  act  of  parliament.  It  is  to  be 
observed,  that  the  notice  to  the  party  objected  to  is  required,  for  the  first 
time,  by  the  registration  act.  Before  that  act,  no  notice  was  required  to  be 
given  to  the  party  himself  in  boroughs.  It  was  suflScient  to  give  a  notice 
to  the  overseers,  the  form  of  which  is  set  out  in  schedule  (1),  No.  5,  to  the 
reform  act.  It  was  probably  thought  right  by  the  legislature  that  a  borough 
voter  should,  in  this  respect,  stand  upon  the  same  footing  with  the  county 
voter,  to  whom  a  notice  of  objection  was  given  under  sect.  39  of  the  former 
act  ;(&)  and,  consequently,  the  seventeenth  section  of  the  registration  act  (c) 
♦1421  '^^^""^s  ^^^  ^  notice  shall  be  given  to  the  party  objected  to,  in  a 
*certain  form.  Now  the  notice  of  objection  in  this  case  is  in  strict 
and  exact  conformity  with  the  form  No.  11,  in  schedule  (B),  which  is 
pointed  out  by  the  seventeenth  section  as  the  one  proper  to  be  followed. 
And  the  only  ground  upon  which  any  argument,  founded  upon  the  statute 
itself  is  raised,  is,  that  the  note  at  the  foot  of  the  form  No.  10  is  virtually 
required  to  be  applied  to  the  form  No.  11.  And  it  is  said,  that,  inasmuch 
as  where  there  are  several  lists  made  out  by  the  overseers,  an  objector  must 
state,  in  his  notice  to  them,  to  which  list  his  objection  applies,  so,  by  ana- 
log}', where  a  party  has  several  qualifications,  the  objector  should  state  in 
respect  of  which  of  them  the  objection  is  taken.  But  to  this  argument  it  is 
sufficient  to  answer  that  it  is  most  clear  a  court  of  law  has  no  power  to  cre- 
ate a  rule  drawn  from  any  such  analogy.  And  for  these  reasons :  that  in 
the  former  act,  which  gives  the  form  of  notice  to  the  overseers,  there  is  no 
such  note  ;  that  it  is  given  for  the  first  time  by  the  6  &  7  Vict.  c.  18,  and 

(a)  Videant^,  p.20. 

(6)  The  reason  for  requiring  which  appears  to  have  been,  that  a  residence  in  the  county  be- 
ing dispensed  with  by  the  act  of  14  G.  3,  c.  58,  the  voter  might  not  have  an  opportunity  of 
seeing  the  overseers*  list  of  objected  votes. 

Before  the  8  H.  6,  c.  7,  (as  to  which  see  4  Rot  Pari.  369,  No.  39,)  elections  for  counties 
were  made  in  pleno  comitatu,  that  is,  as  generally  understood,  in  the  presence  and  with  the 
concurrence  of  all  men  of  free  condition,  who  owed  suit  and  service  to  the  county  court  Vide 
7  H.  4,  c  15 ;  and  see  the  short  petition  for  that  act,  3  Rot  Pari.  588,  No.  83.  As  minors 
were  capable  of  knighthood,  and  were  liable  to  be  summoned  to  the  county  court,  so  they  ap- 
pear to  have  elected,  and  to  have  been  elected,  without  objection,  2  HatseU's  Precedents,  10, 
until  the  8  H.  6,  c.  7,  restricted  the  right  of  election  to  such  resiants  as  had  40<.  freeholds ; 
but  the  14  6.  3,  c.  58,  dispenses  with  the  condition  of  resiance.  The  enormous  expense  of 
county  elections  since  the  passing  of  the  14  G.  3,  c.  58,  does  not  appear  to  have  been  conr 
sidered,  at  the  time  of  the  reform  act,  a  sufficient  reason  for  putting  county  voters  upon  tha 
same  footing  with  borough  voters  with  respect  to  residence. 

M  Supra,  p  135. 
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that  it  is  there  appended  to  the  form  No.  10,  and  not  to  the  form  No.  11. 
I  am  therefore  of  opinion  that  there  is  no  analogy  in  the  case,  and  that  un- 
less vfe  take  upon  ourselves  not  simply  to  declare  the  law,  but  to  make  it, 
we  have  no  right  to  require  the  objector  to  adopt  a  different  form  from  that 
which  has  been  pointed  out  by  the  statute.  The  decision  of  the  revising 
barrister  must  be  affirmed. 

Cresswell,  J.(o}  I  am  of  the  same  opinion*  The  notice  of  objection 
in  this  case  given  to  the  party  objected  to  is  in  the  precise  terms  prescribed 
by  the  schedule  appended  to  the  seventeenth  section  of  the  6  &  7  Vict.  c.  18. 
It  may  be  laid  down  as  a  safe  rule,  in  the  construction  of  acts  of  parliaments, 
that  we  are  to  look  at  the  words  of  the  act  and  to  render  them  strictly, 
'unless  manifest  absurdity  or  injustice  should  result  from  such  a  r*i4o 
construction.  And  it  is  no  part  of  our  duty  to  inquire  whether  or 
not  this  construction  is  the  most  beneficial  for  the  party.  Undoubtedly,  the 
notice  of  objection  might  be  so  framed  as  not  to  put  the  party  objected  to 
to  the  trouble  of  casting  about  to  ascertain  to  what  particular  qualification 
the  objection  was  intended  to  apply.  But  we  must  look  to  the  form  as  it 
is  given,  and  not  speculate  upon  how  it  might  have  been  given.  The  con- 
struction we  are  putting  upon  the  acts,  leads  to  no  manifest  injustice  or  ab- 
surdity. It  is  said  that  some  hardship  will  result  from  it ;  and  possibly 
there  may  be  some,  but  not  enough  to  induce  us  to  depart  from  the  plain 
words  of  the  act.  It  has  been  argued,  that  a  party  may  choose  to  rely  upon 
his  not  having  been  objected  to,  as  to  some  particular  qualification,  and 
therefore  that  he  may  not  appear  to  support  his  vote.  If  he  does  so,  he 
must  take  the  consequences.  The  notice  of  objection  in  this  case  must  be 
taken  to  give  the  party  notice  that  he  is  objected  to  as  an  occupier.  He 
must,  therefore,  examine  the  lists  in  every  parish  in  which  he  has  a  qualifi-. 
cation  as  occupier,  and  as  to  the  hardship  of  this,  a  party  must  do  the 
same  in  order  to  ascertain  whether  his  name  is  on  the  lists  published  by 
the  overseers.(6)  With  regard  to  some  observations  that  have  been  made 
as  to  the  uncertainty  of  decisions,  it  is  to  be  observed  that  the  revising  bar- 
risters act  as  judicial  officers  ;  and  from  the  manner  in  which  the  cases  in 
appeals  from  their  decisions  have  come  before  us,  there  is  very  little  reason 
to  suppose  that  they  do  not  carefully  •perform  their  duty.(c)  The  r»i44 
case  of  Tudball  and  ITie  Town  Clerk  of  Bristol  is  no  authority 
here.  An  objector  is  bound  to  describe  himself  properly.  In  that  case 
he  described  himself  as  being  on  a  list,  on  which,  in  point  of  fact,  he 
was  not. 

Erle,  J.    I  also  think  the  notice  of  objection  was  suflScient.    The  words 

(a)  Maule,  J.,  was  abwnt. 

(b)  The  objector  would  have  a  right  to  aaBOme  that  the  party  to  whom  he  objected  had  al- 
ready examined  the  list  of  voters  for  the  parishes  in  which  he  was  qualified,  for  Uie  purpose  of 
iscextaining  that  his  name  was  or  was  not  omitted.  Upon  receiving  the  notice  of  objection, 
he  would  have  to  inspect  the  list  of  names  objected  to,  for  each  pariah  in  which  his  name  had 
been  inserted  as  a  voter. 

(c)  The  observations  had  been  made  by  Mr.  HiU  in  the  course  of  his  argument  He  after- 
warw  stated  he  meant  them  to  apply  to  all  tribunals. 
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of  the  act  and  of  the  schedule  are  perfectly  cleanr ;  but  it  has  been  arg^uea 
that  we  ought  to  alter  the  act,  because  of  some  inconvenience  that  may  re- 
sult from  a  too  strict  adherence  to  it.  We  ought  to  use  such  a  power,  as 
that  of  interpreting  acts  of  parliament  in  any  other  but  the  strict  sease  of 
the  words,  with  the  greatest  scrupulosity ;  and  certainly  we  cannot  exercise 
it  where  the  law  is  so  clearly  expressed  as  in  this  case.  It  has  been  sug- 
gested that  a  party  may  have  various  qualifications  as  an  occupier  in  the 
same  place.  I  should  think  such  a  case  was  likely  to  occur  very  seldom.(a) 
The  answer  to  such  a  supposition  has  already  been  given,  namely,  that  the 
parly  objected  to  may  apply  to  the  objector  for  information  ;{b)  probably, 
however,  he  would  not  be  bound,  and  would  decline  to  answer;  but  even 
then,  it  seems  that  no  substantial  inconvenience  can  result  to  the  party.  As 
to  bringing  the  note  at  the  foot  of  the  form  No.  10  down  to  the  form  No. 
11,1  think  it  was  clearly  not  intended  that  it  should  be  so  applied.  The 
note  is  omitted  in  both  instances  of  the  form  of  the  notice  of  objection  to  be 
given  to  the  party  himself.  He  can  have  no  doubt  who  is  meant  by  the 
notice.  Decision  affirmed. 

(a)  In  large  towns  it  frequently  happens  that  a  party  has  his  house  in  one  pariah,  and  that 
he  is  the  joint  or  sole  occupier  of  a  counting-house,  warehouse,  or  shop,  dtc.,  in  another. 
(6)  Vide  ante,  p.  20. 
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GEORGE  WANSEY,  Appellant;  and  ROBERT  THOMAS  PERKINS 
and  Others,  Respondents.    Jan.  23. 

(Lockey's  Case.) 

A  claim  to  be  rated,  made  under  the  thirtieth  section  of  the  2  W.  4,  c.  45,  is  good  only  for  the 
single  rate  at  that  time  in  force. 

Robert  Thomas  Perkins  objected  to  the  name  of  Richard  Lockey  being 
retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for 
the  city  of  London. 

The  revising  barrister  decided  that  Lockey's  name  ought  to  be  expunged, 
and  thereupon  expunged  the  said  name  from  the  said  list,  subject  to  the 
opinion  of  this  court  upon  the  following  case : — 

The  name  of  the  said  Richard  Lockey  was  inserted  in  the  list  of  voters 
for  the  parish  of  St.  Michael,  Wood  street,  in  respect  of  the  occupation  of 
«  a  warehouse,"  8  Wood  street. 

The  only  question  raised  in  the  case  was,  as  to  the  effect  of  a  claim  to  be 
rated  to  the  poor-rate,  made  by  Lockey  under  the  following  circumstances. 

On  the  26th  of  July,  1837,  Lockey  was  the  occupier  of  the  said  ware- 
house as  tenant,  and  on  or  about  that  day  he  claimed  to  be  rated  to  the  re- 
lief of  the  poor  in  respect  of  the  premises  so  occupied  by  him,  there  being 
'hen  a  rate  for  the  time  being  in  the  said  parish ;  but  there  not  being  anj 
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rate  due  in  respect  of  such  premises,  the  overseers  neglected  to  put  his 
name  on  the  rate  for  the  time  being.  Other  rates  for  the  relief  of  the  poor 
were  subsequently  made  in  the  said  parish,  between  the  26th  of  July,  1837, 
and  the  31st  of  July,  *1843,  and  between  the  said  31st  of  July,  rmiAa 
1843,  and  the  31st  of  July,  1844,  two  rates  for  the  relief  of  the  ^ 
poor  were  made  in  the  said  parish, — one  on  the  11th  of  October,  1843, 
and  one  on  the  14th  of  February,  1844.  Lockey  occupied  the  premises 
from  the  said  26th  of  July,  1837,  to  the  said  31st  of  July,  1844,  inclusive ; 
but  he  was  not  rated,  in  fact,  in  respect  of  such  premises  to  any  rate  for 
the  relief  of  the  poor,  made  after  the  said  26th  of  July,  1837,  and  he  did 
not  make  any  claim  to  be  rated  after  the  said  26th  of  July,  1837. 

On  behalf  of  Lockey  it  was  contended,  that,  inasmuch  as  the  overseers 
had  neglected  to  put  his  name  on  the  rate  which  was  the  rate  for  the  time 
being  when  he  so  claimed  to  be  rated  as  aforesaid,  and  as  he  was,  by  vir- 
tue of  sect.  30  of  the  2  W.  4,  c.  45,  (a)  to  be  deemed  to  have  been  rated 
to  the  relief  of  the  poor  in  respect  of  the  said  premises  from  the  period  at 
which  the  rate  had  been  made  in  respect  of  which  he  had  so  claimed  to  be 
rated,  it  was  not  necessary  that  the  claim  should  be  repeated,  and  that 
Lockey  was  to  be  deetned  to  be  rated  to  all  subsequent  poor-rates  made 
in  the  parish,  so  long  as  he  continued  in  the  occupation  of  the  same 
premises. 

I  decided  that  the  operation  of  the  said  claim  was  limited  to  the  rate  for 
the  time  being  when  the  said  claim  was  so  made  as  aforesaid,  and  that 
Lockey  could  not  be  deemed  to  be  rated  in  respect  of  the  premises  during 
the  time  of  his  occupation  thereof  required  by  sect.  27  of  the  said  act. 

(Signed)  T.  J.  A.,  revising  barrister. 

Levy  Myers  duly  gave  notice  to  the  overseers  of  the  parish  of  St.  Bo- 
tolph,  without  Aldgate,  in  the  said  city,  that  he  claimed  to  have  his  name 
inserted  in  the  list  made  by  them  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  London ;  and  in  his  notice  of  *claim,  he  r*i  47 
stated  the  particulars  of  his  qualification  to  be  a  « house,  3  Stony 
Lane." 

I  decided  that  Myers  was  not  entitled  to  have  his  name  inserted  in  the 
said  list  of  voters,  subject  to  the  opinion  of  this  court  upon  the  following 
case: — 

The  only  question  raised  was,  as  to  the  effect  of  a  claim  to  be  rated  to 
the  poor-rate  made  by  the  said  Levy  Myers  under  the  following  circum- 
stances. 

On  the  29th  of  December,  1842,  the  said  Levy  Myers  was  the  occupier 
of  the  said  house,  as  tenant,  and  on  that  day  the  said  Levy  Myers  duly 
claimed  to  be  rated  to  the  relief  of  the  poor  in  respect  of  the  premises  so 
occupied  by  him,  there  being  then  a  rate  for  the  time  being  in  the  said  last- 
mentioned  parish,  but  there  not  being  any  rate  due  in  respect  of  such  pre- 
mises. The  overseers  neglected  to  put  the  name  of  the  said  Levy  Myers 
on  the  rate  for  the  time  being;  other  rates  for  relief  of  the  poor  were  sub- 
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sequently  made  in  the  said  last-mentioned  parish  between  the  said  29th  of 
December,  1842,  and  the  31st  of  July,  1843.  And  between  the  31st  of 
July,  1843,  and  the  31st  of  July,  1844,  four  rates  for  the  relief  of  the  poor 
were  made;  in  the  said  last-mentioned  parish ;  (hat  is  to  say,  one  on  the 
31st  of  August,  1843 ;  one  on  the  28th  of  December,  1843 ;  one  on  the 
28th  of  March,  1844 ;  and  one  on  the  4th  of  July,  1844.  The  said  Levy 
Myers  occupied  the  said  premises  from  the  said  29th  of  December,  1842, 
to  the  said  31st  of  July,  1844,  inclusive ;  but  he  was  not  rated  in  fact  in 
respect  of  such  premises  to  any  rate  for  the  relief  of  the  poor  made  after 
the  said  29th  of  December,  1842.  And  he  did  not  make  any  claim  to  be 
rated  after  the  said  29th  of  December,  1^2. 

The  validity  of  the  objection  to  Myers's  claim  to  be  inserted  in  the  list 

of  voters  depended,  and  was  decided  by  me,  upon  the  same  point  of  law 

as  that  upon  which  the  validity  of  the  objection  in  Lockey's  case  depended, 

*1481     *^^^  ^*®  decided ;  and  I  directed  the  two  cases  to  be  consoli* 

dated.  (Signed)  T.  J.  A.,  revising  barrister. 

The  validity  of  the  claims  and  objections  determined  by  me  in  the  cases 
of  the  respective  parties  whose  names  are  hereafter  next  set  forth,  depended 
and  were  decided  by  me  upon  the  same  point  of  law  as  that  upon  which 
the  validity  of  the  objection  in  the  before-mentioned  case  of  Richard  Lockey 
depended  and  was  decided ;  except  in  so  far  as  in  each  of  the  cases  of  the 
said  last-mentioned  parties,  the  claim  to  be  rated  was  made  respectively 
after  the  31st  of  July,  1843  ;  and  it  was  contended  before  me  on  behalf  of 
each  of  the  parties,  that  as  the  claim  to  be  rated  in  each  of  the  last-men- 
tioned cases  was  made  after  the  31st  of  July,  1843,  each  of  such  claims 
was  operative  to  put  the  party  making  the  claim,  upon  the  rates  made  after 
such  claim  and  before  the  31st  of  July,  1844 ;  and  I  decided,  as  to  the 
operation  of  the  said  claim,  in  the  same  manner  as  I  had  previously  decided 
in  the  case  of  the  said  Richard  Lockey ;  and  as  this  court  might  be  of 
opinion  that  there  was  a  difierence  in  this  respect  between  a  claim  to  be 
rated  made  before  the  31st  of  July,  1843,  and  a  similar  claim  made  after 
that  date ;  to  enable  the  court  to  decide  upon  such  point  if  the  court  should 
so  think  fit,  the  dates  between  the  31st  of  July,  1843,  and  31st  of  July, 
1844,  when  the  poor-rates  were  made  in  the  respective  parishes  in  which 
the  premises  were  situated,  in  respect  of  which  the  parties  were  either 
inserted  in  the  list  of  voters,  or  claimed  to  be  so  inserted,  are  set  forth 
under  each  parish,  and  the  date  of  the  claim  to  be  rated  made  by  each 
party  is  also  respectively  set  down  against  his  name. 

(Then  followed  a  list  of  the  names  of  ten  parties  objected  to  and  of  two 
claimants  in  difierent  parishes,  with  the  dates  of  the  poor-rates  made  therein 
•1491  ^^^^^'^  *^  *^^®*  of  July,  1843,  and  31st  July,  1844,  and  the  dates 
of  their  claims  to  be  rated.)  And  as  in  the  cases  of  the  claimants, 
there  was  no  party  in  whose  favour  the  decision  appealed  against  had  been 
given,  the  overseers  of  the  parish,  in  the  list  whereof  the  said  parties 
respectively  claimed  to  have  their  names  inserted,  were  named  to  be  th« 
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respondents  jointly  with  the  said  Robert  Thomas  Perkins  in  the  consolidated 
appeals  (Signed)  T.  J.  A.,  revising  barrister. 

M,  D.  HiUj  (with  whom  was  Wordsworth^)  for  the  appellant.  The 
thirtieth  section  of  the  reform  act  confers  a  statutory  power  upon  the  over- 
seers to  alter  the  poor-rate  by  the  insertion  of  the  names  of  parties  who  have 
claimed  to  be  rated.  If  the  claim  be  comphed  with,  its  effect  is  coincident 
with  the  continuation  of  the  party's  occupation.  If  it  be  not  complied  with, 
the  claimant  ought  not  to  be  damnified  by  the  neglect  of  overseers.  There 
can  be  no  reason  why  a  claim  should  be  operative  for  two  or  three  rates 
and  not  for  more.  [Tindal,  C.  J.  How  does  it  appear  that  it  is  operative 
for  two  or  three  rates  ?  The  question  appears  to  be,  whether  it  is  good  for 
more  than  the  rate  in  force  at  the  time  when  the  claim  is  made.]  The  words 
of  the  section  are  express,  that  if,  after  a  claim  to  be  rated,  the  overseers 
neglect  or  refuse  to  put  a  party  on  the  rate,  he  «  shall  nevertheless,  for  the 
purposes  of  this  act,  be  deemed  to  have  been  rated  to  the  relief  of  the  poor 
m  respect  of  such  premises  from  the  period  at  which  the  rate  shall  have 
been  made,  &c."  [Tindal,  C.  J.  You  construe  that  to  mean — from  that 
period  for  ever  after  ?]  At  least  so  long  as  he  continues  in  the  occupation 
of  the  premiss.  [Erle,  J.  Suppose  the  overseers  put  his  name  on,  and 
afterwards  omit  it.  Tindal,  C.  J.  The  party  is  not  only  to  claim,  but  also 
to  tender  and  pay  the  rate,  if  due.]  The  case  finds  that  no  rate  was  due  at 
Ae  time  •of  the  respective  claims  to  be  rated.  [CresswelL,  J.  r#icQ 
You  say  that  the  terminus  a  quo  of  the  rating  is  given,  but  not  the 
iemdnus  ad  quern.  It  is  to  be  observed  that  the  words  are  « shall  be 
deemed  to  have  been  rated^^  not  «  to  be  rated."]  It  was  necessary  to  give 
the  termirtus  a  quo :  the  absence  of  the  terminus  ad  quern  shows  that  no 
prospective  limits  to  the  eflfect  of  the  claim  were  contemplated.  It  cannot 
be  meant  that  the  claim  is  to  be  repeated  e\er^  time  a  fresh  rate  is  made. 
[Tindal,  C.  J.  Why  should  it  not  be }  The  payment  of  the  rate  is  to  be 
made  every  time.  If  one  claim  were  sufficient,  the  party  could  not  be 
required  to  pay  the  subsequent  rates,  and  he  might  keep  them  in  his  pocket. 
One  set  of  overseers  would  go  out,  and  their  successors  would  not  know 
what  had  been  done.  It  is  something  like  the  ancient  practice  of  pre- 
serving a  right  by  continual  claim.     There  seems  nothing  in  the  objection.] 

Hurnfreyj  (with  whom  was  Grovey)  for  the  respondents,  was  not  called 
upon. 

Per  curiam  ; 

Decision  affirmed,  with  costs.(a) 

(a)  And  see  Mann.  Proc.  in  Courts  of  Revision,  50,  93. 
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•151]  *CITY    OF   LONDON. 

GEORGE  WANSEY,  Appellant ;  and  ROBERT  THOMAS  PERKINS, 
Respondent.     Jan,  23. 

(Hill's  Case.) 

The  occupier  of  a  floor  in  a  bouse,  in  which  the  landlord  himself  reeidee,  is  a  mere  lodger,  and 
not  entitled  to  be  registered  as  a  voter,  although  he  has  a  key  to  the  outer  door. 

Case.  James  Hill  duly  gave  notice  to  the  overseers  of  the  parish  of 
Saint  John  the  Baptist,  that  he  claimed  to  have  his  name  inserted  in  the 
list  made  by  them  of  persons  entitled  to  vote  in  the  election  of  members  for 
the  city  of  London  ;  and,  in  his  notice  of  claim,  he  stated  the  particulars 
of  his  qualification  to  be  "  Three  Rooms,  16  Budge  Row." 

I  decided  that  Hill  was  not  entitled  to  have  his  name  inserted  in  the 
said  list  of  voters,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — 

The  claimant  occupied  the  whole  of  the  second  floor  in  a  house  No.  16 
Budge  Row.  The  floor  consisted  of  three  rooms,  which  were  in  the  exclu- 
sive occupation  of  the  said  claimant,  and  were  occupied  by  him  as  a  dwell- 
ing-place and  a  printing-oflice.  He  occupied  the  rooms  in  question  as 
tenant  to  one  Knight,  who  occupied  the  shop  and  first  floor  in  the  house, 
and  who  resided  therein.  The  outer  or  street  door  of  the  house  was  kept 
closed,  and  Knight  had  a  key  thereto,  as  also  had  the  claimant. 

No  question  was  raised  in  the  case,  except  as  to  the  sufiSciency  of  the 
qualification.  (Signed)  T.  J.  A.,  revising  barrister. 

(The  cases  of  four  other  claimants,  and  one  party  objected  to,  were  con- 
solidated with  the  above  case.)(a) 

*1521  *'^'  ^'  ^^^  (with  whom  was  Wordsworth,)  for  the  appellant. 
This  case  may  be  distinguished  from  Pitts j  app.,  and  Smedley, 
resp.,  ante,  85,  as  here  the  claimant  had  the  perfect  and  exclusive  oc- 
cupation of  the  three  rooms  ;  and  they  would  constitute  a  suflficient 
building  within  the  principle  of  Wright,  app.,  and  The  Tovm  of  Stock- 
port, resp.,  ante.  Vol.  V.  p.  33.  It  may  be  presumed  that  the  claimant 
had  the  key  of  his  own  apartments.  Generally  speaking,  a  landlord 
is  not  precluded  from  going  into  all  the  rooms  in  his  house,  in  order 
to  look  after  the  fire  and  lights ;  but  he  could  not  do  so  in  the  present 
instance.  The  claimant  had  also  the  key  to  the  outer  door ;  and  it 
must  be  inferred  that  it  was  part  of  the  original  contract  that  he  should 
have  it.  This  case  consequently  does  not  difier  from  one  where  there  is  no 
outer  door,  as  in  the  case  of  chambers.  If  an  outer  door  were  aflSxed  to  a 
building  occupied  as  chambers,  that  would  not  deprive  the  occupiers  of  their 
franchise.     In  one  of  the  consolidated  cases  in  this  appeal,  a  party  claims 

(a)  The  nature  of  the  qualification  of  one  of  the  claimants  was  stated  to  be,  "  Chambers, 
12  King's  Bench  Walk." 
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m  respect  of  chambers  in  the  Temple ;  so  that  it  would  appear,  the  revising 
oarrister  decided  that  even  the  occupation  of  such  chambers  would  not 
confer  a  franchise.  [Erle,  J.  Taking  that  claim  in  conjunction  with  the 
statement  in  the  case,  I  think  it  must  mean,  that  the  owner  of  the  chambers 
had  underlet  a  room  or  two  to  the  claimant.]  The  fact  of  there  being  an 
outer  door  in  the  present  case  can  be  of  no  importance.  If  it  were  a  swing 
door,  it  would  clearly  make  no  difference ;  and  the  fastenings  can  make 
none,  as  the  claimant  has  a  right  to  open  them.  The  principle  for  deciding 
cases  like  the  present  should  be,  that  where  a  party  has  the  exclusive  pos- 
session of  a  room  of  the  requisite  value,  and  the  constant  right  of  access 
thereto,  he  is  entitled  to  the  franchise.  For  many  purposes,  the  criterion 
*in  burglary  may  be  applicable  to  election  cases,  but  not  for  all.  ^^^  ^^ 
The  occupier  of  a  part  of  a  house  is  protected,  whether  the  house  *" 
is  described  in  an  indictment  as  his  own  house,  or  as  that  of  his  landlord. 
[Cresswell,  J.  Your  argument  is,  that  the  landlord  was  not  the  occupier 
of  the  whole  house.]  He  could  not  be  the  occupier  of  the  whole,  inasmuch 
as  the  rooms  in  question  were  clearly  in  the  exclusive  occupation  of  another 
party. 

Hamfreyy  (with  whom  was  Grove^)  for  the  respondent.  The  case  is 
defective  in  not  containing  any  statement  as  to, the  value  of  the  rooms  ;  the 
value  is  part  of  the  "sufficiency  of  the  qualification,"  as  to  which  it  is  stated 
the  question  was  raised.  The  case  will  probably  have  to  be  remitted  to 
the  revising  barrister.  [Tindal,  C.  J.  As  I  understand  the  statement,  it 
means  that  the  ordy  question  was,  whether  the  occupation  was  sufficient.] 
The  claimant  cannot  be  said  to  have  had  the  exclusive  occupation  of  the 
rooms  as  against  his  landlord.  It  is  not  stated  that  he  had  the  key  of  the 
outer  door  by  the  terms  of  the  original  contract :  it  was  probably  only  a 
permissive  right  he  exercised.  In  the  Case  of  Joint  Occupiers^  Alcock, 
Reg.  Ca.  2,  the  Irish  judges  held  that  two  persons,  not  joint-tenants, 
occupying  different  parts  of  the  same  house,  each  part  being  of  the  clear 
yearly  value  of  10/.,  could  not  be  permitted  to  register.  [Erle,  J. 
The  Irish  reform  act  contains  no  provision  as  to  joint-tenants.]  Where 
the  owner  of  a  house  occupies  part  of  it,  and  underlets  the  rest,  his 
tenant  is  always  considered  as  a  lodger^  and  as  having  no  right  to  vote. 
In  Fludier  v.  LombCj  Ca.  temp.  Hardw.  307,  the  question  was,  as  to 
the  right  of  certain  persons  to  vote  as  householders,  in  corporate  elec- 
tions for  the  city  of  London,  (under  the  stat.  11  G.  1,  c.  18,)  and  r*i54 
•Lord  Hardwicke  said : — "  To  be  sure  the  letting  lodgings  does 
not  at  all  diminish  the  true  yearly  value  of  the  house ;  then,  does  the  taking 
in  inmates  make  a  man  cease  to  be  in  the  occupation  of  it  ?  I  have  no  no- 
tion that  it  does :  for  no  man  can  be  occupier  of  a  house,  but  either  by  liv- 
ing in  one  of  his  own,  or  one  that  he  hires  ;  a  lodger  was  never  considered 
by  any  one  as  the  occupier  of  a  house :  no  part  of  it  can  be  said  to  be  in 
his  tenure  or  occupation ;  and  though  he  pay  rates,  yet  will  he  not  have 
the  power  to  vote,  not  being  deemed  to  be  a  householder  or  occupier,     A 
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lodger  cannot,  be  said  to  be  an  inhabitant,  but  an  inmate  under  the  tenant." 
[Cresswell,  J.  There  is  no  statement  in  this  case,  that  the  three  rooms 
communicated  with  each  other.  If  they  did  not,  but  opened  into  the  same 
staircase,  it  might  be  argued,  supposing  the  occupation  to  be  sufficient,  that 
they  were  three  separate  buildings  ;  and  then  it  might  be  a  question  whe- 
ther they  could  be  joined  together.(a)]  The  proper  test  is,  whether  a  party 
can  go  from  one  part  of  his  premises  to  another  part,  without  going  upon 
the  premises  of  another  person.  That  was  the  point  in  the  Stockport  case ; 
which  is  very  distinguishable  from  the  present. 

M,  D,  Hilly  in  reply.  The  landlord  and  tenant  in  this  case  are  both 
upon  the  same  footing.  The  second  floor,  occupied  by  the  claimant,  is  as 
much  a  separate  house  as  a  set  of  chambers.  There  is  no  reason  to  sup- 
pose that  the  three  rooms  were  so  separated  as  to  constitute  three  distinct 
buildings.  The  Stockport  case  is  a  strong  authority  for  the  appellant.  In 
that  case  there  was  an  outer  door,  which  was  not  locked  :  here,  although 
the  outer  door  is  locked,  it  is  not  so  as  against  the  claimant.  It  would  be 
•l^^l  ^^i^g^'^^s  to  act  upon  a  •supposed  analogy  derived  from  cases  of 
burglary.  The  doctrine  in  settlement  cases  proceeded  upon  the 
same  principle,  treating  the  owner  of  the  house  as  the  pater-familias.  That 
principle  was  drawn  from  the  doctrine  relating  to  burglary,  in  which  case 
the  leaning  would  be  in  favorem  vitise  ;  as  here  it  ought  to  be  in  favour  of 
the  franchise.  The  fact  of  the  landlord  residing,  or  of  his  not  residing,  in 
the  house,  introduces  no  essential  distinction.  There  is  no  reason  why  the 
franchise  of  the  tenant  should  depend  upon  the  circumstance  of  the  land 
lord's  choosing  or  not  choosing  to  reside  on  the  premises. 

TiNDAL,  C.  J.  If  the  premises  in  the  occupation  of  this  clsiimant  were  so 
completely  divided  from  the  rest  of  the  house  that  the  landlord  had  given 
up  all  control  over  them,  the  case  would  have  been  diflereht.  But  here, 
the  landlord  lets  the  claimant  into  the  possession  of  the  second  floor,  the 
landlord  himself  retaining  the  possession  of  the  rest  of  the  house.  This 
puts  the  claimant  in  the  condition  of  a  lodger  or  inmate.  The  relative  po- 
sition of  such  a  party  to  the  owner  is  well  known.  In  this  case  the  land- 
lord remains  the  occupier  of  the  house ;  and  the  claimant,  who  is  a  lodger, 
is  not  within  the  contemplation  of  the  act. 

Cresswell,  J.  The  court  has  already  given  its  opinion  upon  this  point 
in  the  case  of  Pitts ^  app.  ;  Smedley^  resp. 

Erle,  J.  The  distinction  is  pointed  out  in  Fenn  v.  Graflon^  2  N.  C. 
617,  and  Monks  v.  DykeSy  4  M.  &  W.  567.  His  lordship  also  referred 
to  Keamey^s  «*.ase,  Alcock,  Reg.  Ca.  22. 

Decision  affirmed,  with  costs* 

(a)  That  they  could  not,  vide  pott,  182. 
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BAGE,  Appellant ;   PERKINS,  Respondent.     Jan.  23. 

\lf  here  the  respondent  appears,  but  the  appellant  does  not,  the  decision  of  the  revising  barrister 
will  be  affirmed  with  costs,  unless  it  appear  that  a  similar  point  is  involved  in  another  case 
standing  for  argument 

In  a  case  where  it  was  suggested  that  such  a  similarity  did  exist,  the  court  suspended  its 
judgment. 

Humfreyy  for  the  respondent,  no  one  appearing  for  the  appellant,  prayed 
that  the  decision  might  be  affirmed. (a) 

Kinglake^  Serjt.,  amicus  curue^  suggested  that  the  point  raised  in  this 
case  was  involved  in  another  case  which  then  stood  for  argument ;  and 
the  court  proposed  therefore  to  suspend  their  judgment.  But  it  afterwards 
appearing  that  the  suggestion  was  incorrect, 

Per  Curiam  ;  Decision  affirmed,  with  costs.(6) 

(a)  As  to  the  course  to  be  pursued  where  the  appellant  appears,  but  the  respondent  does  no^ 
vide  ante,  p.  97. 

(6)   BOBOUOH    OF   LAMBETH. 

CROCKER,  Appellant,  and  The  Overseers  of  ST.  MARY,  LAMBETH,  Respondents. 

Isr  this  case,  which  came  on  at  a  later  period  in  the  same  day,  the  appellant  not  appearing, 
the  court,  on  the  application  of  Arnold,  for  the  respondents,  affirmed  the  decision,  with  costs. 


•borough  of  TAUNTON.  [•IS? 

JOHN  ALLEN  and  Others,  AppeUants ;  THOMAS  HOUSE,  Respond- 

ent.     Jan,  23. 

In  a  borough  where  the  overseers  had  to  make  out  two  lists,  one  being  of  parties  entitled  to  vote 
under  the  2  W.  4,  c  45,  s.  27,  the  other  of  potwallers : — Held,  that  a  notice  of  objection  to 
the  name  of  a  party  being  retained  "  on  the  list  of  persons  entitled  to  vote  a<  householderty' 
was  sufficient;  alUiough  the  words  «as  householders"  are  not  in  the  form  given  by  the 
6  &  7  Vict  c  18. 

Where  only  one  side  is  heard,  the  successful  party  is  entitled  to  costs. 

Case.  Subject  to  the  condition  of  registration,  the  right  of  voting  for 
members  for  the  borough  of  Taunton  is  only  m  the  occupiers  of  property 
by  virtue  of  the  statute  2  W.  4,  c.  45,  and  in  certain  persons  within  a 
part  (a)  of  the  parish  of  St.  Mary  Magdalen,  qualified,  according  to  the 
usage  of  the  borough,  as  potwallers. (6)  A  potwaller,  according  to  such 
usage,  is  considered  to  be  "  one,  whether  he  be  a  householder  or  lodger, 
who  has  the  sole  don  inion  over  a  room  with  a  fire-place  in  it,  and  who 
furnishes  and  cooks  his  own  diet  at  his  own  fire-place,  or  at  some  other 

(a)  Namely,  that  part  of  the  parish  which  is  situated  within  the  limits  of  the  andevt 
borou^. 

(6)  The  usage  also  requires  that  the  voter  shall  be  settled  m  the  parish  of  Taunton  St  Ma^ 
Magdalen. 


157  Allen,  App.  House,  Resp.  H.  T.  1845. 

place  within  the  same  house,  at  which  fire-place  he  has  a  legal  right  so  to 
do,  and  who  has  actually  cooked  his  diet  at  such  fire-place." 

At  the  court  of  revision  the  overseers  of  the  parish  of  St.  Mary  Magdalen 
produced  a  list  which  had  been  duly  made  out  and  published,  according  to 
the  form  No.  3,  prescribed  in  schedule  (B)  annexed  to  the  act  of  6  &7 
Vict.  c.  18,  of  persons  entitled  to  vote  in  respect  of  property  occupied  by 
•1581  ^^^^  of  the  2  W.  4,  c.  45,  and  •another  list  which  had  been  du^y 
made  out  and  published,  of  persons  entitled  to  vote  in  respect  of 
rights  other  than  those  conferred  by  the  last-mentioned  statute.  In  the  latter 
list,  the  names,  places  of  abode,  and  qualifications  of  the  voters,  were  in 
serted,  and  the  nature  of  the  qualification  was  described  by  the  words  «  a 
pot  waller." 

In  the  list  of  objections,  Allen's  name  was  entered  as  follows : 


Name. 

Place  of  abode. 

Natare  of  qaalifi* 
cation. 

Property  where 
situate,  he. 

Allen,  John. 

East  Street. 

Dwelling-house. 

East  Street. 

His  name  was  not  on  the  potwallers'  list,  nor  had  he  claimed,  nor  was 
he  entitled,  to  be  inserted  in  that  list,  or  in  the  list  of  voters  for  any  other 
parish  within  the  borough.  Thomas  House,  a  person  on  the  list  of  voters 
for  the  borough,  appeared  at  the  court  of  revision,  as  an  objector  to  the 
name  of  the  appellant.  It  was  proved  that  he  had  given  the  proper  notice 
of  objection  to  the  overseers,  who  had  duly  published  it,  and  that  he  had 
given,  before  the  25th  day  of  August,  a  notice  in  the  form  following  to 
the  appellant : — 

"  To  Mr.  John  Allen  of  East  Street,  south  side. 

« I  hereby  give  you  notice  that  I  object  to  your  name  being  retained  on 
the  list  of  persons  entitled  to  vote,  as  householders,  in  the  election  of  mem- 
bers for  the  borough  of  Taunton.  Dated,  this  twenty-third  day  of  August, 
one  thousand  eight  hundred  and  forty-four. 

"  Thomas  House,  of  Silver  Street,  Taunton,  on  the  list  of  voters  for  the 
parish  of  St.  Mary  Magdalen  as  a  potwaller,  and  described  therein  as  resid- 
ing in  Victoria  Place." 

•1591  *'^^^  words  "  as  householders"  were  an  interlineation.  It  was 
contended  on  the  part  of  the  appellant,  that  as  there  was  no  list  of 
householders,  as  such,  made  out  in  the  borough,  the  notice  was  vitiated  by 
the  introduction  of  the  words  "  as  householders."  On  the  contrary,  it  was 
said  for  the  objector,  that  these  words  were  introduced  to  distinguish  the 
list  of  occupiers,  in  which  the  name  of  the  appellant  appeared  in  respect  of 
a  dwelling-house  from  the  list  of  potwallers  in  which  his  name  did  not  ap- 
pear at  all.  I  held  the  notice  sufficient,  and  required  it  to  be  proved  that 
the  appellant  so  objected  to  was  entitled,  on  the  last  day  of  July,  then  next 
Dreceding,  to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  t)  *. 
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qualification  described  in  such  list.     The  qualification  was  not  proved,  ana 
the  name  of  the  appellant  was  expunged  from  the  list. 

The  cases  of  twenty  other  parties  were  consolidated  with  the  principal  case. 

The  questior  for  this  court  is,  whether  the  notice  given  by  the  objector 
to  the  appellants  was  suflScient?  If  it  was,  the  register  is  to  remain  unal- 
tered ;  if  it  was  not,  the  names  of  the  several  appellants  are  to  be  added  to 
it  in  respect  of  the  qualifications  described  below. 

(A  list  of  the  names  of  the  other  parties  with  their  respective  qualifica- 
tions was  added.)  (Signed)         C.  S.,  revismg  barrister. 

Prefixed  to  the  case  was  an  introductory  statement,  in  which  all  the 
facts  stated  in  the  case  itself  were  recapitulated.  It  also  stated  that  the  no- 
tices to  the  overseers  were  all  worded  in  a  similar  manner  as  the  notices 
to  the  parties ;  and  the  manner  in  which  the  objection  was  taken  was  stated 
as  follows : — 

An  objection  was  taken  to  the  preceding  notices ;  and  it  was  contended 
before  me,  on  the  parts  of  the  several  appellants,  that  the  notices  were  bad 
in  point  of  form,  and  not  sufficient  to  put  the  appellants  on  the  defence 
*of  their  franchise,  inasmuch  as  the  notices  did  not  point  out,  with  r«i^/) 
sufficient  certainty,  to  which  of  the  two  lists  of  electors  they  referred, 
as  they  ought  to  have  done,  in  order  that  the  party  objected  to  might  know 
to  which  of  the  two  qualifications  the  objections  applied,  and  the  nature  of 
the  defence  they  should  have  recourse  to  in  order  to  substantiate  their 
right ;  and  also  that  the  objector  was  bound  by  section  17,  of  the  6  &  7 
Vict.  c.  18,  to  frame  his  notices  to  the  parties  in  the  precise  words  of  the 
form  numbered  11,  in  schedule  (B.) 

Kinglake^  Serjt.,  for  the  appellant.  The  difference  between  this  case  and 
Quigley^s  case,  ante,  p.  127,  is,  that  in  this  borough  the  overseers  have  to  make 
out  two  distinct  lists  of  voters.  [Cresswell,  J.  I  presume  the  objection 
is,  that  the  objector  gave  notice  which  referred  not  to  a  wrong  list,  but  to 
a  non-existing  list ;  as,  strictly  speaking,  there  is  no  list  of  householders.] 
The  objector  has  not  complied  with  the  form  given  by  the  statute.  He 
has  referred  to  a  list  by  a  term  which  is  dubious,  uncertain,  and  ambi- 
guous in  its  meaning.  It  may  be  said  that  the  term  householder,  in  its 
popular  sense,  is  the  same  as — occupier  of  a  house  ;  but  it  is  not  the  occu- 
pation of  a  house  alone  that  confers  the  franchise.  And  the  term  house- 
holders is  as  applicable  to  potwallers  as  to  parties  having  the  new  franchise 
under  the  twenty-seventh  section  of  the  reform  act.  [Erle,  J.  This  no- 
lice  has  every  word  in  it  which  is  contained  in  the  form  No.  11,  in  sche- 
dule (B)  to  the  6  &  7  Vict.  c.  18.]  But  it  has  something  in  addition.(a) 
The  objector  has  taken  upon  himself  to  describe  the  list  in  which  the  name 
of  the  party  objected  to  was  inserted ;  and  the  court  held,  in  Quigley*s 
3ase,  that  he  was  not  required  to  do  so.  [Erle,  J.  Suppose  he  had 
said,  «  I  object  to  your  name  being  retained  *on  the  list  of  per-  r«igi 
sons  entitled  to  vote  as  free  and  independent  electors."]    In  case 

(a)  Vide  ante,  p.  20. 
VOL.  VII.  14 


161  Wansey,  App.  St.  Peter  le  Poor,  Resp.  H.  T.  1845. 

the  objector  had  specified  a  wrong  list,  the  notice  would  clearly  have  been 
insiJicient.  [Cresswell,  J.  If  the  objector  had  described  himself  as 
on  the  list  of  householders,  the  notice  would  certainly  have  been  wrong. 
You  say  it  is  equally  wrong  in  describing  the  party  objected  to  as  being 
on  that  list.]     Upon  the  ground  that  in  fact  there  is  no  such  list. 

Cockbum,  for  the  respondents,  was  not  called  upon. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  is,  substantially,  a  good  notice, 
although  the  words  «<  as  householders"  are  inserted.  If  the  insertion  of 
those  words  could  have  misled  the  party  objected  to,  then  the  notice,  not 
being  in  strict  compliance  with  the  form  given  in  the  act,  would  have  been 
bad.  If  the  form  had  been  exactly  followed  it  would  have  merely  said,  <«  I 
object  to  your  name  being  retained  on  the  list  of  persons  entitled  to  vote  in 
the  election  of  members,"  &c.  Here  the  objector  has  stated  every  word 
that  is  given  in  the  form,  and  has  inserted  some  that  are  not  there.  I  think 
however  that  the  principle  utile  per  inutile  rum  vUiatur  applies,  it  not  being 
shown  that  the  party  was  misled,  or  that  he  was  put  to  any  inconvenience 
or  extra  expense.  In  common  parlance,  the  list  in  question  was  made  out 
in  respect  of  10/.  householders, 

Cresswell,  J.  If  the  departure  from  the  prescribed  form  had  been  likely 
to  divert  the  attention  of  the  party  to  a  wrong  list,  I  think  the  notice  would 
have  been  bad.     But  this  notice  could  not  possibly  have  that  effect. 

Erle,  J.,  concurred. 
•1621         *Cockbumj  for  the  respondents,  applied  for  the  costs. 

TiNDAL,  C.  J.  Where  we  hear  only  one  side,  the  successful  party 
ought  to  have  his  costs.  Decision  affirmed,  with  costs. 


CITY   OF   LONDON. 

WANSEY,  Appellant ;   and  the  Overseers  of  ST.  PETER  LE  POOR, 
Respondents.     Jan,  23. 

Where  neither  party  appears,  the  case  will  be  struck  out,  and  the  court  will  not,  without 
sufficient  reason  being  shown,  restore  it  to  the  paper. 

When  this  case  was  called  on,  no  one  appearing  on  either  side,  it  was 
ordered  by  the  court  to  be  struck  out. 

Wordsworthy  for  the  appellant,  on  a  subsequent  day,  (Monday  the  27th 
January,)  applied  to  have  the  case  restored.  No  one  appeared  for  the 
respondents,  but  the  court  refused  the  application,  no  sufficient  reason  being 
pven  for  the  non-appearance  of  the  parties  when  the  case  was  called  on : 
and  the  learned  counsel  Took  nothing. 
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JOHN  HINT  ON,  Appellant;  HUMPHREY  HINTON,  Town  Clerk  of 
WENLOCK,  Respondent.     Jan  23. 

Whether  the  name  Bubscribed  to  a  notice  of  objection  u  00  aubecribed  as  to  be  commonly  under- 
stood to  be  the  same  as  that  by  which  the  objector  is  designated  in  the  list  of  yoters,  is  a  qucs- 
tion  not  of  law,  but  of  &ct 

Case.  The  name  of  Henry  Cooper  was  expunged  from  the  list  of 
persons  entitled  to  vote  in  the  parish  of  Much  Wenlock  in  the  borough  of 
W^nlock. 

A  person  whose  name  was  proved  to  be  William  Nicholas  objected  to 
Cooper's  name  being  retained  on  the  list.  The  notice  of  objection  was 
signed  «  William  Nicholas  of  Colebrook  Dale,  in  the  parish  of  Madeley,  on 
the  list  of  voters  for  the  parish  of  Madeley." 

Madeley  is  a  suffragan  parish  of  the  borough  of  Wenlock. 

The  notice  was  in  all  respects  regular,  and  in  conformity  with  the  form 
prescribed  by  the  6  &  7  Vict.  c.  18.  The  validity  of  the  notice  turned 
upon  the  question  whether  the  objector  was  entitled  to  object  at  all,  and, 
if  so,  whether  his  signature  was  suiEcient. 

The  name  in  the  list  was  William  Nickless.  The  name  of  « William 
Nicholas,"  sent  by  the  objector,  was  on  the  list  of  claimants  on  the  church 
door.  Nickless  was  intended  for  the  objector's  name  by  the  overseer,  and 
Nicholas,  the  objector,  was  the  identical  person  whose  name  was  written 
William  Nickless  in  the  list.  The  mistake  had  been  committed  in  the  lists 
of  the  preceding  years.  In  1843  William  Nicholas  applied  to  the  revising 
barrister  to  correct  the  mistake.  The  revising  barrister  made  the  correction, 
and  inserted  the  name,  property  speU,  in  the  list  of  voters.  The  overseei 
of  Madeley  swore  that  the  repetition  of  the  error  was  owing  *ex-  rm^oA 
clusively  to  his  own  negligence.  I  held  the  notice  valid,  and  the 
case  of  the  objector  being  established,  I  expunged  Cooper's  name,  which, 
if  this  court  are  of  a  different  opinion,  is  to  be  restored.  (The  cases  of 
thirteen  other  parties  were  consolidated  with  the  principal  case.) 

(Signed)  J.  G.  P.,  revising  barrister. 

Keating^  for  the  appellant.  The  mistake  in  the  name  of  the  objector  was 
calculated  to  mislead  the  party  objected  to,  and  the  case  therefore  falls  within 
the  principle  of  Tudbally  app.,  and  The  Town  Clerk  of  Bristol^  resp.,  ante, 
Vol.  V.  p.  6.  The  objector's  name  was  not  upon  the  list  of  voters  required 
to  be  published  according  to  the  regulations  of  the  thirteenth  section  of  the 
registration  act.  [Tindal,  C.  J.  One  question,  may  be,  is,  whether  the 
name  of  the  objector  is  not  idem  sonans  with  that  published  in  the  list.]  It 
is  possible  that  there  might  be  two  parties  of  these  two  different  names  in 
the  same  parish.  [Cresswell,  J.  It  appears  that  the  name  in  the  list  of 
oters  was  intended  for  that  of  the  objector.]     The  voter  ought  not  to  be 
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affected  by  the  intention  of  the  overseer.  The  right  name  was  inserted  in 
the  list  of  claimants,  which  is  an  admission  on  the  part  of  the  objector  that 
his  name  was  not  properly  on  the  list  of  voters.  Suppose  the  notice  had 
been  signed  by  a  party  of  the  name  of  Cholmondeley,  and  the  name  on  the 
list  of  voters  was  Chumley,  surely  the  notice  would  not  have  been  suffi- 
cient. [Cresswell,  J.  Suppose  an  objector's  name  was  Thompson,  and 
his  name  in  the  list  was  spelt  Thomson,  would  not  the  notice  have  been 
sufficient?]  It  is  submitted  that  it  would  not,  any  more  than  if  there  were 
two  parties  in  a  borough,  one  of  the  name  of  Smith  and  the  other  of  Smyth. 
If  the  former  name  was  put  on  the  list  by  mistake  for  the  latter,  a  notice 
*1651  ^^^^  ^y  *^^  l^^^^r  would  not  be  sufficient.  It  is  not  a  question 
as  to  the  name  being  idem  sonans.  [Erle,  J.  What  greater  hard- 
ship can  it  be  upon  a  voter  to  be  called  upon  to  prove  his  qualification  by 
a  party  of  the  name  of  Nicholas  than  by  a  party  of  the  name  of  Nickless  ?] 
The  question  is,  whether  he  was  bound  to  prove  his  qualification  at  all. 

Crray^  for  the  respondent.  This  is  a  question  of  fact,  and  not  of  law ; 
and  it  has  been  so  argued  on  the  other  side.  It  falls,  therefore,  within  that 
part  of  the  interpretation  clause  of  the  registration  act,  which  enacts,  that  "no 
misnomer  or  inaccurate  description  of  any  person,  &c.,  in  any  notice,  &c.,  shall 
abridge  the  operation  of  the  act  with  respect  to  such  person,  provided  that 
such  person  shall  be  so  denominated  in  such  notice  as  to  be  commonly 
understood."  [Cresswell,  J,  Upon  that  point,  the  revising  barrister  has 
either  decided  the  fact,  or  stated  something  which  he  could  not  properly 
submit  to  us.]  In  cases  from  sessions,  the  court  of  Queen's  Bench  will  not 
give  any  opinion  as  to  whether  the  justices  have  come  to  a  wrong  conclu- 
sion of  fact.  Even  if  this  would  be  treated  as  a  question  of  law,  it  would 
be  a  mere  inaccuracy  in  the  name  of  the  objector,  but  not  such  as  to  pre- 
vent the  name  being  commonly  understood. 

Keating^  in  reply.  This  is  not  more  a  question  of  fact  than  the  residence 
of  a  party,  which  the  court  have  entertained.  In  cases  from  sessions,  the 
court  of  Queen's  Bench  would  decide  whether  a  building  was  a  tenement, 
or  a  pauper  had  gained  a  settlement.  The  question  here  is,  whether,  under 
the  provisions  of  the  statute,  th  objector  is  in  a  situation  to  object.  Over- 
seers cannot  insert  a  name  in  a  list  of  claimants,  unless  they  receive  a  notice 
of  claim. 

*1661  *TiNDAL,  C.  J.  I  think  the  answer  given  on  the  part  of  the  re- 
spondent is  conclusive.  The  question  is  one  of  fact,  and  not  of  law. 
If  it  had  appeared  that  there  had  been  an  important  variance  between  the 
name  of  the  party  as  subscribed  to  the  notice,  and  that  published  in  the  list, 
the  question  might  have  assumed  a  different  aspect.  Here  the  only  differ- 
ence between  the  two  names  is,  that  one  is  wrongly  spelt,  and  that  is  a 
defect  which  is  helped  by  the  interpretation  clause ;  which  provides  that 
no  misnomer  shall  prevent  the  operation  of  the  act  in  case  the  name  can  be 
commonly  understood.  Whether  it  can  be  so  or  not  in  the  present  case^ 
is  not  a  question  of  law,  but  of  fact.     As  far  as  we  can  infer  from  the  fact 


7  Manning  &  Granger. 


166 


of  the  revising  banister  having  held  the  notice  sufficient,  he  must  have 
thought  that  the  name  could  be  commonly  understood. 

Cressm^ll  and  Erle,  Js.,  concurring,  Decision  affirmed,  (a) 

(a)  The  court  will  not  remit  a  case  to  the  revinng  barrister  for  the  insertion  of  a  fiict  which  the 
barrister  considered  to  be  immaterial. 

Keating  had  moved,  r6th  November,)  under  the  6  dt  7  Vict  c.  18,  s.  65,  for  a  rule  calling 
upon  the  respondent  to  show  cause  why  this  case  should  not  be  remitted,  in  order  that  a  cer- 
tain statement  might  be  added, — upon  an  affidavit  that  a  fiict  had  been  proved,  which  the  ap- 
pellant considered  to  be  material,  but  which  the  banister  had  refused  to  insert,  considering  it  to 
be  immaterial. 

Ti:rBAL,  C.  J.  By  sect  42,  the  barrister  is  to  state  the  hcta  which,  in  hi$  judgment,  are 
mBterial.  We  have  no  authority  to  do  that  which  is  asked.  The  power  of  remitting  the  case, 
under  sect  65,  eiirAs  only  where  the  statement  is  not  sufficient  to  enable  the  court  to  give  judg- 
ment   That  LB  not  the  ground  of  the  present  application. 

Per  euriam ;  Rale  refused. 


*CITY   OF  BRISTOL.  r*167 

JAMES  DANIEL,  Appellant;  WILLIAM  CAMPLIN,  Respondent. 

Jan.  20. 

In  a  case  of  joint  occupation  of  a  house  in  a  borough,  it  is  not  neoesaaiy  that  such  joint  occupa- 
tion should  be  stated  in  the  oyerseers*  list  of  persons  entitled  to  vote  in  respect  of  property  in 
boroughs. 

Qiiare,  whether  it  should  be  stated  in  a  claim  sent  in  by  a  party  whose  name  haa  been 
omitted,  or  the  nature  of  whose  qualification  has  been  improperly  described. 

Case.     James  Daniel  objected  to  the  name  of  William  Camplin  being 
retained  upon  the  householders'  Ust  of  voters  in  the  parish  of  All  Saints. 
The  name  was  thus  inserted  in  the  list. 


Camplin,  William. 

High  Street 

House  and  Shop. 

High  Street 

William  Camplin  occupied  the  house  and  shop  which  conferred  his 
qualification,  jointly  with  another  person.  The  premises  were  of  sufficient 
value ;  and  all  the  other  requisites  necessary  to  give  Camplin  a  vote  had 
been  complied  with;  and  the  only  objection  was,  that  the  qualification 
stated  upon  the  list  should  not  have  been  "  house  and  shop"  merely,  but 
ought  to  have  been  «  the  joint  occupation  of  a  house  and  shop." 

•It  was  contended,  on  the  other  hand,  that  the  words  "  house  and     (■•i  go 
shop"  sufficiently  described  the  qualification ;  but,  if  not,  I  was  re- 
quested, under  the  powers  given  to  me  by  the  fortieth  section  of  the  regis- 

(a)  If  the  shop,  as  was  probably  the  case,  was  part  of  the  house,  there  would  appear  to  be  a 
misdescription.  The  <*  shop "  qualification  evidenUy  refers  to  a  shop  occupied  distinctly  from 
the  house.  But  this  is  not  an  objection  ex  facie,  as  a  party  may  occupy  a  house  and,  at  the 
«ame  time,  a  separate  shop,  each  of  the  yearly  value  of  10/.  To  such  a  title  to  registration 
there  would  be  no  more  objection  than  to  a  title  in  respect  of  two  or  several  houses,  each  (post, 
.82)  being  of  the  requisite  value.  In  the  case,  however,  of  an  objection,  the  proper  decision 
would  appear  to  be  that  the  objection  was  sustained  as  to  one  alleged  qualification,  namely,  the 
■hop,  and  that  it  ftiled  as  to  the  house.  This  would  appear  to  be  a  more  correct  course,  than 
to  hold  that  it  was  the  same  right  to  registration  biipetitum,  requiring  merely  a  formal  amend- 
ment 

K 
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tration  act,  (a)  to  insert  such  words  as  would  make  it  appear  that  the 
occupation  was  joint. 

I  decided  that  the  quaTification  as  stated  upon  the  list  was  sufficient,  and 
retained  the  name  of  William  Camplin. 

(Signed)        J.  T.,  revising  barrister. 

(The  case  then  stated  that  a  similar  objection  had  been  raised  to  the 
retention  of  the  names  of  120  others,  all  of  which  cases  were  consolidated 
with  the  principal  case.) 

If  this  court  are  of  opinion  that  the  several  qualifications  were  sufficiently 
stated  upon  the  lists,  or  that  I  ought,  in  each  case,  to  have  inserted  a  state- 
ment that  the  premises  were  occupied  jointly,  then  the  names  are  to  remain 
upon  the  register. 

But  if  the  court  are  of  opinion,  that  the  fact  of  a  joint  occupation  ought 
to  have  appeared  as  an  ingredient  in  the  several  qualifications  stated  upon 
the  lists,  and  that  I  had  no  power  to  insert  the  addition  which  was  suggested, 
then  these  121  names  are  to  be  expunged  from  the  register. 

(Signed)  J.  T.,  revising  barrister. 

Kinglake,  Serjt.,  for  the  appellant.  This  being  a  case  of  joint  occupation, 
it  should  have  been  so  stated  on  the  face  of  the  list ;  the  party  should  have 
been  described  either  as  jointly  occupying  a  house  and  shop,  or  as  occupy- 
ing part  of  a  house.  [Maule,  J.  What  part  should  he  be  described  as  oc- 
cupying?] He  might  have  been  described  as  occupying  an  undivided 
moiety.  The  occupation  contemplated  by  the  twenty-seventh  section 
•ifiQl  *of  ^^  ^  W.  4,  c.  45,  is  clearly  that  of  a  sok  occupier  for  twelve 
months.  The  twenty-eighth  section  confers  the  franchise  in  the 
case  of  successive  occupation  of  different  premises  within  that  period ;  and 
then  the  twenty-ninth  section  enacts,  "  that  where  any  premises  shall  be 
jointly  occupied  by  more  persons  than  one  as  owners  or  tenants,  each  of  such 
occupiers  shall  be  entitled  to  vote  in  respect  of  the  premises  so  jointly  oc- 
cupied, in  case  the  clear  yearly  value  of  such  premises  shall  be  of  an 
amount,  which,  when  divided  by  the  number  of  such  occupiers,  shall  give 
a  sum  of  not  less  than  10/.  for  each  occupier."  If  the  two  latter  cases  had 
not  been  provided  for,  a  party,  in  order  to  be  entitled  to  the  franchise,  must 
have  been  the  sole  occupier  of  one  set  of  premises  for  the  requisite  period. 
In  the  Irish  reform  act  {b)  there  are  no  sections  analogous  to  the  twenty- 
eighth  and  twenty-ninth  in  the  English  act ;  and  the  Irish  judges,  conse- 
quently, have  held  that  in  Ireland  joint  occupiers  are  not  entitled  to  be 
registered  as  householders ;  TTie  case  of  Joint  Occupiers  ^  Alcock  Reg.  Ca.  2. 
In  Bartktt^  app.  and  Gibbs,  resp.,  ante.  Vol.  V.  p.  81,  this  court  held  that 
in  a  case  of  successive  occupation  under  the  twenty-eighth  section  of  the 
English  reform  act,  a  party  ought  to  be  registered  in  respect  of  all  the  pre- 
mises occupied  in  succession.  [Maule,  J.  That  case  was  decided  upon 
the  ground  that  a  full  statement  of  all  the  qualification  was  necessary,  U 

(a)  Antd  VoL  V.  p.  86,  n.  (6).  (6)  2  &  3  W.  4,  c  88. 
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A...ble  an  objecting  party  to  see  whether  it  was  sufficient.]  The  same 
oiwervUion  is  applicable  here.  An  objector  might  be  deceived  as  to  the 
value  of  the  premises,  if  he  supposed  them  in  the  sole  occupation  of  one 
party.  [Maule,  J.  You  would  contend  that  where  a  party  occupies  jointly 
with  four  others,  the  premises  ought  to  be  designated  as  "  one  fifth  of  a 
house."]  They  should  be  described  either  in  that  or  •some  similar  r»i  •yn 
manner.  This  has  been  considered  to  be  necessary  with  respect  to  *- 
the  claim  sent  in  by  a  county  voter.  See  the  appendix  of  forms  given  in 
Elliott  on  Registration,  page  619,  2d  edit.  The  schedules  to  the  reform 
act  are  filled  up  with  certain  examples  of  what  is  to  be  inserted,  but  the 
schedules  to  the  registration  act  are  left  blank.  By  the  seventy-third  section 
of  the  latter  act,  provisions  have  been  made  as  to  the  50/.  tenants  in  coun- 
ties similar  to  those  contained  in  the  reform  act  with  respect  to  successive 
and  joint  occupation  in  boroughs.  [Tindal,  C.  J.  That  would  rather  have 
the  effect  of  making  every  joint  occupier  a  several  occupier.  How  was  it  at 
common  law,  before  th«  reform  act,  in  the  case  of  freeholders  ?  If  there  were 
several-joint  tenants,  each  was  entitled  to  vote  as  a  separate  tenant.]  (a) 
The  value  of  the  premises  is  the  very  essence  of  the  franchise  in  boroughs ; 
and  such  information  ought  to  be  given  in  the  list,  that  a  party  might 
easily  ascertain  whether  the  premises  in  respect  of  which  a  voter's  name 
was  inserted,  were  of  the  proper  value.  The  qualification  of  the  party 
objected  to  is  stated  to  be  a  house  and  shop,  but  in  fact  he  only  occupied 
part  of  them.  [Maule,  J.  Your  argument  should  rather  be  that  he  only 
partly  occupied  them.  Tindal,  C.  J.  He  cannot  be  said  to  be  occupier 
of  part  of  a  house j  when  he  is  joint-tenant  of  the  whole.]  It  may  be  said 
that  he  occupies  one  half  for  himself,  and  the  other  half  as  bailiff  for  the 
other  joint-tenant.  (6)  In  Rex  v.  T/ie  Inhabitants  of  Great  Wakering^  5  B. 
&  Ad.  971, 3  N.  &  M.  47.  (c)  A.,  by  indenture,  demised  a  house  and  land 
to  B.  and  C.  for  *a  term  of  years  at  16/.  per  annum.  There  was  a  r#i7t 
covenant  by  them,  jointly  and  severally,  to  pay  taxes  and  rates,  &c., 
hut  none  to  pay  rent.  B.  occupied  the  whole,  and  paid  the  rent  for  five  years : 
it  was  held  that  the  demise  being  joint,  the  rent  was  payable  by  the  two  jointly, 
and  that  each  could  only  be  considered  as  having  rented  a  tenement  at  8/. 
a  year,  and,  consequently,  that  B.  did  not  gain  a  settlement,  either  by 
renting  the  tenement  or  by  being  rated,  and  paying  rates,  in  respect  of  it. 
In  Rex  V.  The  Inhabitants  of  TurAridge,  6  B.  &  C.  88,  9  D.  &  R.  128,  a 
pauper  held  a  house  at  the  annual  rent  of  8/.,  from  Lady-day  to  Michaelmas, 
1821,  and  a  different  house  from  Michaelmas,  1821,  to  Lady-day,  1822,  at 
the  annual  rent  of  9/.;  and  during  the  whole  of  that  period,  he  was  the 
tenant  of  a  garden  at  an  annual  rent  of  two  guineas  ;  but  he  had  agreed 

(a)  The  question  would  then  have  been,  whether  the  voter  had  lands  or  tenements  of  the 
value  of  40«.  per  annum,  abovs  reprises,  and  whether  his  freehold  enabled  hxm  to  spend  to  that 
■mount. 

(6)  That  would  be  a  proper  mode  of  describing  a  sole  occupation  under  a  joint  ownership. 

(c)  And  see  Bxx  v.  Marden,  Burr.  Sett.  Cases,  p.  311,  Sayer,  9. 


171  Daniel,  App.  Camplin,  Resp.  H.  T.  1845. 

with  another  person  that  they  should  share  the  expense  and  the  profits 
arising  from  the  cultivation  of  the  garden,  and  that  person  paid  him  half  the 
rent,  but  he  paid  the  whole  to  the  landlord ;  it  was  held,  that  he  did  not 
gain  a  settlement,  because  he  did  not,  during  the  whole  year,  as  required 
oy  the  59  G.  3,  c.  50,  hold  a  house  and  occupy  land  which  together  were 
of  the  annual  value  of  10/.  From  these  cases  it  appears  that  a  joint- tenant 
is  not  considered,  for  all  purposes,  as  interested  in  the  whole  of  the  pro- 
perty. 

As  to  the  power  of  the  revising  barrister  to  make  the  suggested  amend- 
ment, that  will  depend  upon  the  question,  whether  the  joint  occupation  is  a 
material  part  of  the  qualification.  [Tindal,  C.  J.  The  barrister  may 
alter  the  description  of  the  premises.  Would  not  this  be  mere  matter  of  de- 
scription ?  It  would  not  be  altering  the  nature  of  the  qualification,  as  in  the 
case  of  inserting  a  different  property.  Cresswell,  J.  Suppose  in  the  list 
•1721  ^  qualification  was  stated  to  be  a  «<  house,"  and  it  •turned  out  to 
be  a  «  warehouse;"  (a)  might  not  the  batrister  alter  that  descrip 
tion  ?  (6) 

BtUtj  for  the  respondent.  No  other  description  than  that  which  has  been 
given  in  this  case  is  required  by  the  schedules,  either  of  the  reform  or  the 
registration  act.  It  has  been  assumed  in  the  argument  on  the  other  side, 
that  the  party  has  a  separate  interest  in  the  whole  property.  The  form  given 
in  the  appendix  to  Elliott  is  only  suggested  in  the  case  of  tenants  in  common. 
All  that  is  required  to  be  stated  is,  the  ruiture  of  the  qualification,  not  the 
particular^  of  it,  such  as  the  value,  the  length  of  occupation,  the  rating,  &c.; 
those  are  matters  of  evidence  before'the  revising  barrister.  A  party  might 
not  even  know  who  were  the  other  joint-tenants (c)  or  tenants  in  common 
•  1 7^1  ^^^  himself.  *[Tindal,  C.  J.  It  is  not  contended  that  the  amount 
of  the  interest  of  the  party  is  to  be  inserted,  but  that,  primd  facie ^ 
a  joint-tenant  should  not  appear  as  sole  owner  or  occupier.]  (c/)    If  the 

(a)  QMEre,  whether  Buch  an  alteration  would  be  the  correction  of  an  insufficient  description 
of  the  nature  of  the  qualification  for  the  purpose  of  being  identified,  which  the  barrister  is  em- 
powered to  make,  or  the  substitution  of  another  qualification,  which  he  is  expressly  restricted 
from  making.  If  the  party  were  represented  in  the  list  of  voters  to  be  qualified  in  respect  of  a 
house,  Che  objector  would  not  be  prepared  to  meet  the  case  of  one  of  the  rooms  of  that  house 
being  used  as  a  warehouse ;  and  e  contrdf  if  the  party  whose  qualification  is  stated  to  be  a 
warehouse  had  claimed  to  be  qualified  in  respect  of  the  house  in  which  that  warehouse  is  situ- 
ate, the  objector  might  have  brought  evidence  to  show,  that  the  owner  of  the  house  resided 
there,  and  had  exclusive  possession  of  the  key  of  the  outer  door— evidence  which,  as  the  quali- 
fication stood,  would  be  wholly  irrelevant 

(6)  Vide  Daniel f  app. ;  CouUlingt  resp.,  antd,  p.  123. 

(r)  With  respect  to  occupation,  and  the  right  to  occupy,  there  is  no  difierence  between  te- 
nants in  common  and  joint-tenants.  In  either  case,  each  of  the  two  or  more  tenants  is  said  to 
hold  the  whole  and  nothing,  nikH  habel  et  latum  hahet,  or,  in  the  legal  phrase,  he  is  seised  per 
my  et  par  tout f  an  expression  which  some  modem  writers,  by  a  singular  infelicity  of  translation, 
have  rendered  «  seised  by  the  half  or  moiety,  or  by  the  whole,"  2  Bla.  Com.  182,  as  if  "  my  " 
were  derived  firom  the  French  «  mi "  instead  of  «  mie." 

«  Biaux  chires  (beaux  sires)  loups  n'  ^coutez  mie 
<«  Femme  qui  tance  son  enfant  qui  crie." 

(d)  To  a  plea  alleging  that  A.  was  seised  of  a  manor,  a  replication  that  B.  was  seiaed  jointlj 
with  A.  is  bad,  if  it  do  not  traverse  the  seisin  of  A.;  inasmuch  as  the  alleged  seisin  most  be 


7  Manning  &  Granger.  173 

amount  of  the  interest  were  not  mentioned,  no  information  would  be  given. 
[TiNDAL,  C.  J.  At  any  rate  it  might  set  people  on  inquiry.  J  The  rate-book 
is  the  only  means  the  overseers  have  of  obtaining  any  information  on  the 
subject.  [Cresswell,  J.  If  the  description  in  the  list  is  wrong,  the  party  may 
send  in  a  claim.  This  brings  it  back  to  the  fact  of  the  description  in  the  list 
being  adopted  by  the  voter,  it  being  the  same  thing  as  if  he  had  claimed 
by  that  description.]  In  schedule  (I),  No.  1,  to  the  reform  act,  there  is  no 
column  in  which  the  statements  as  \o  joint  occupation  could  be  inserted. 
In  the  column  headed  «« nature  of  qualification,"  the  instances  given  are 
*<  house,"  "warehouse,"  &c.  In  the  corresponding  schedule  (B),  No.  3, 
to  the  registration  act,  there  is  a  column  headed  in  the  same  way.  No 
examples  are  there  given ;  but  it  is  to  be  presumed,  that  the  blank  is  to  be 
filled  up  in  the  same  manner  as  in  the  form  in  the  reform  act ;  there  being 
no  difference,  in  this  respect,  between  the  wording  of  the  sections  in  the 
two  acts ;  both  of  which  require  that  in  the  list  shall  be  stated  the  name 
of  the  party  entitled  to  iK)te,  and  « the  nature  of  the  qualification."  [Cress- 
wELi.,  J.  The  nature  of  the  qualification  in  this  respect  is  the  same  in  all 
cases,  namely,  the  occupation  of  certain  property ;  that  appears  from  the 
heading  of  the  list.  Is  it  not  then  the  same  as  if  the  column  in  question 
were  headed  "  nature  of  property  occupied  ?"]  The  occupation  by  one 
tenant  in  common  is  the  occupation  of  all.  [Maule,  J.  Suppose  there 
are  *two  joint  occupiers  of  a  house  worth  20/.  a  year,  and  one  is  r*y^A 
interested  to  the  amount  of  19/.,  and  the  other  only  to  the  amount  of 
1/.,  it  appears  they  would  both  have  a  right  to  vote  under  the  twenty-ninth 
section  of  the  reform  act.]  (a)  In  Bartlett,  app.,  and  Gtftfts,  resp.,  the  claim 
was,  to  vote  for  a  house  which  the  party  had  not  occupied  for  a  sufficient 
period.  In  point  of  fact  he  had  occupied  that  house  with  another  in  suc- 
cession, for  the  requisite  period;  and  the  court  held  that  the  successive 
occupation  was  the  essence  of  the  qualification.  It  was  necessary  that  the 
party  should  give  a  description  of  the  premises  he  had  occupied  during  the 
required  period  ;  and  not  having  done  so,  as  to  some  of  the  premises,  which 
he  had  occupied  for  part  of  that  time,  it  was  the  same  as  if  the  description 
of  the  premises  had  been  wholly  omitted.  That  case  has  no  application 
here,  where  the  premises  occupied  during  the  whole  period  are  properly 
stated.  TTie  case  of  Joint  Occupiers  will  not  assist  the  appellant.  In  that 
case,  no  argument  is  reported,  and  no  authorities  are  cited.  In  the  cases 
upon  the  settlement  law  the  question  has  been,  whether  the  nature  of  the 
premises  was  sufficient,  and  not  as  to  the  occupation. 

At  any  rate  the  revising  barrister  had  power  to  make  the  amendment  if 
necessary,  under  the  40th  section  of  the  registration  act ;  as  by  so  doing, 

anderstood  of  a  »ole  Beism.  Snow  v,  Wiseman^  2  Mod.  60,  I  Freem.  202,  Com.  Dig.  tit  Pleader^ 
(O.  2 ;)  Edwards  v.  Bvhop  vf  Exeter,  5  New  Caties,  652,  660. 

(a)  This  appears  to  be  so  not  only  in  the  case  of  inequality  in  the  ownership, — ^which  is  not 
inconsistent  with  equality  in  the  occupation, — but  even  where  there  is  an  inequality  of  interest 
in  the  occupation;  as  where  A.  and  B.  are  partners  in  the  proportion  of  two  and  one,  and  th* 
pmnises  occupied  for  partnership  purposes  are  of  the  value  of  202.  only. 

VOL.  VII.  15  K  2 
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he  would  not  supplyra  new  or  a  different  qualification,  which  he  would 
have  done  in  Bartktty  app.,  and  Gibhs^  resp.  In  this  case  the  qaalifieation 
would  remain  the  same ;  all  that  would  be  introduced  would  be  matter  ol 
explanation. 

^-«p,,  *Kinglakey  Serjt.,  in  reply.  The  question  really  is,  what  is 
meant  by  the  term  "  nature  of  qualification  ?"  The  respondent  con- 
tends it  consists  in  the  enumeration  of  the  premises  in  the  occupation  of 
the  voter ;  but  it  is  submitted  that  it  is,  the  nature  of  the  occupation  of 
premises  of  a  certain  description.  The  overseers  have  more  opportunity 
than  any  other  party  of  ascertaining  the  fact  of  joint  occupation,  inasmuch 
as  the  parties  would  be  jointly  rated.  The  length  of  the  period  of  occupa- 
tion, and  the  rating,  form  no  parts  of  the  qualification,  arid  therefore  it  is 
not  necessary  that  they  should  be  stated. 

TiNDAL,  C.  J.  The  decision  of  the  revising  barrister  appears  to  me  to 
have  been  correct.  The  objection  was,  that  the  nature  of  the  property  in 
respect  of  which  the  party  was  qualified  was  improperly  stated  in  the  list. 
The  nature  of  the  qualification  was  stated  to  be  '« house  and  shop,"  and  it 
is  contended,  that  it  ought  to  have  been  "joint  occupation  of  house  and 
shop."  The  question  therefore  is,  whether,  where  the  subject-matter  of 
the  qualification  is  in  the  joint  occupation  of  two  or  more  parties,  it  should 
be  so  stated.  Now  I  think  it  clear,  that  we  have  no  right  to  impose  a  con- 
dition, which  is  not  required  by  the  act  6  &  7  Vict.  c.  18.  The  13th  sec- 
tion requires  the  overseers  to  make  out  a  list  of  persons  entitled  to  vote ; 
which  list  is  to  be  published  by  the  overseers ;  and  it  is  to  be  in  the  form 
numbered  3,  in  the  schedule  (B).  Looking  at  that  form,  it  has  four 
columns  ;  the  first  of  which  is  headed,  "  Christian  name  and  surname  of 
each  claimant  at  full  length;"  the  second,  "place  of  abode;"  and  the 
third,  "  nature  of  qualification ;"  and  all  the  four  columns  are  left  blank.  If 
that  were  the  only  form  given  either  by  this  act  or  the  former  act,  the  2  W.  4, 
c.  45,  there  might  be  some  difficulty.  In  the  form.  No.  12,  in  the  sche- 
•1761  ^"'^(^Oj  to  ^^^  6  ^  7  Vict.  c.  18,  entitled — "List  of  ?persons 
objected  to,  to  be  published  by  the  overseers,"  the  column  headed 
"  Nature  of  the  supposed  qualification"  is  left  a  blank.  In  the  correspond- 
ing form.  No.  7,  schedule  (I),  to  the  earlier  act,  under  the  column  which 
is  similarly  headed,  is  placed  the  word  «  shop."  That  is  the  subject-matter 
of  the  qualification — the  property  in  respect  of  which  the  right  of  voting  is 
claimed.  And  this  argument  is  furthered  by  the  fact  that,  in  No.  1  of  that 
schedule, — which  is  the  form  of  the  list  of  voters  published  by  the  over- 
seers,— four  instances  are  given  under  the  column  headed  "Nature  of 
qualification  ;"  namely,  "  house,"  "  warehouse,"  "  shop,"  "  counting- 
house  ;"  which  are  the  four  very  words  mentioned  in  the  body  of  the  27th 
section.  It  is  therefore  a  fair  inference,  that  in  the  column  in  the  form 
under  consideration,  nothing  more  was  intended  to  be  inserted,  than  such 
matters  as  those  of  which  instances  are  given  in  the  schedule  to  the  former 
4ict.     It  has  been  argued  that  as,  under  the  28th  section  of  the  2  W.  4, 
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;.  45, — by  which  the  premises  in  respect  of  which  a  party  may  vote  need 
not  be  the  same, — we  have  already  decided,  in  Bartkttj  appellant,  and 
Gibbsj  respondent,  that  each  successive  set  of  premises  must  be  mentioned, 
we  ought  to  carry  the  principle  further,  and  extend  it  to  the  present  case. 
But  I  do  not  think  the  same  principle  is  applicable  here.  On  the  present 
occasion  the  subject-matter  of  the  qualification  is  properly  described.  The 
nature  of  the  occupation  is  only  a  quality  or  incident  The  27th  section 
of  the  2  W.  4,  c.  45,  gives  the  right  of  voting  to  the  occupier  of  certain 
property,  if  he  occupies  as  owner  or  tenant.  But  it  is  not  required  to  be 
stated,  whether  his  occupation  is  as  owner  or  tenant.  No  more  is  it 
required  to  be  stated  that  he  has  a  joint  occupation.  In  both  cases,  it 
seems  that  these  are  matters  of  evidence,  from  which  it  will  appear 
whether  he  occupies  as  owner  or  tenant,  and  whether  or  not  he  has  a  joint 
occupation.  Upon  the  whole,  *therefore,  I  think  the  overseers  r*^^^ 
have  complied  with  the  requisites  of  the  act ;  that  the  party  has  a 
right  to  vote,  and  has  been  properly  registered. 

Maule,  J.  I  also  think  the  revising  barrister  was  right.  The  question 
arises  upon  the  construction  of  the  13th  section  of  the  6  &  7  Vict.  c.  18, 
and  of  the  form  No.  3,  in  the  schedule  (B)  to  that  act.  The  title  of  the 
form  is,  "  The  list  of  persons  entitled  to  vote  in  the  election  of  a  member, 
4c.,  for  the  city,  &c.,  in  respect  of  property  occupied  within  the  parish, 
&c."  This  list  contains  four  columns,  each  of  which  is  differently  headed  ; 
the  third  being  headed  "  Nature  of  qualification."  No  specimens  are  given 
in  any  of  these  columns.  The  13th  section  requires  the  overseers  to  make 
out  the  list  of  persons  entitled  to  vote,  according  to  that  form,  and  to  state 
the  different  matters  connected  with  every  such  person,  according  to  the 
headings  of  the  different  columns,  and,  among  others,  "  the  nature  of 
qualification."  In  the  present  case,  the  overseers  have  used  the  term 
«  house  and  shop"  as  descriptive  of  the  nature  of  the  qualification.  It  is 
not  objected  that  it  is  not  stated  in  what  relation  the  party  stands  in  respect 
to  the  house  and  shop ;  indeed,  it  is  clear,  that  the  meaning  of  the  whole 
list  is,  that  the  party's  name  placed  upon  that  list  is  in  respect  of  his  occupa- 
tion of  the  house  and  shop.  Nor  is  it  objected  that  it  is  not  stated  that  the 
premises  are  of  the  value  of  10/.  a  year;  that,  it  is  conceded,  may  be  im- 
plied. But  it  is  contended  that  it  ought  to  have  been  stated  that  the  pre- 
mises in  question  were  in  the  joint  occupation  of  the  party,  together  with 
certain  other  persons,  not  exceeding  such  a  number,  so  that  it  might  be 
ascertained  whether  the  premises  were  of  sufficient  value  to  confer  the 
franchise  on  all  the  occupiers.  Perhaps  if  these  or  similar  words  were 
inserted  in  the  list,  they  might  afford  an  additional  convenience  to 
•objectors;  (a)  but  the  question  is,  are  they  required  by  the  act?  r#i7Q 
It  has  been  urged,  that  this  is  the  same  kind  of  information  as  to 

(a)  The  withholding  of  such  infonnation  would  appear  to  be  a  reasonable  ground  for  giving 
time  to  the  objector,  to  enable  him  to  prepare  himself  with  evidence  to  negative  the  requisite 
additional  year .      ''\e,  and  also  for  refusing  costs. 
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the  nature  of  the  occupation  as  was  held  to  be  necessary  in  the  case  of 
Bariletty  app.,  and  Gibhs^  resp.  In  that  case,  there  was  a  total  absence  of 
any  statement  as  to  portion  of  the  premises  occupied  during  the  time 
required  by  the  act.  The  list,  as  made  out,  left  an  objecting  party  in  the 
dark,  or  rather  misled  him,  as  to  what  the  premises  were  which  formed  the 
qualification  of  the  voter.  In  that  respect  there  was  an  unreasonable  want 
of  information.  The  overseers  had  no  right  to  put  a  party  on  the  list  who 
had  not  occupied  for  a  sufficient  time  the  premises  in  respect  of  which  his 
name  was  inserted.  In  the  present  case,  though  the  insertion  of  the  state- 
ment suggested  would  afford  some  convenience,  I  think  the  balance  of 
inconvenience  is  the  other  way.  Upon  inquiry,  the  objecting  party  might 
learn  whether  there  was  a  joint  occupation,  and  whether  the  premises 
were  of  sufficient  value.  The  joint  occupation  of  premises  is  not  analogous 
to  any  of  those  things  that  are  given  as  examples  in  the  corresponding 
schedule  to  the  former  act.  It  is  to  be  remembered,  too,  that  this  is  a  list 
made  out  by  the  overseers,  and  not  a  claim  sent  in  by  a  party.  There 
appears  to  be  some  difference  in  the  form  of  the  notice  of  claim  given  by 
the  6  &  7  Vict.  c.  18 ;  and  it  may  be  possible  that  more  strictness  would 
be  required  in  the  case  of  a  claim  than  with  respect  to  the  list  made  out  by 
the  overseers.  By  the  fifteenth  section,  every  person  whose  name  has  been 
omitted  from  the  lists  may  send  a  claim  according  to  the  form  No.  6,  in 
schedule  (B),  to  the  overseers.  That  form  runs  thus :  « I  hereby  give  you 
•l'*91  ^^*^^^  *ihzi  I  claim  to  have  my  name  inserted  in  the  list  made  by 
you,"  &c.,  "  and  that  the  particulars  of  my  qualification  and  place 
of  abode  are  stated  in  the  columns  below."  And  it  may  be  that  the  term 
'«  nature  of  qualification,"  which  is  the  heading  of  the  third  column,  may 
have  a  different  meaning  there  from  what  it  has  in  the  form  No.  3,  where  I 
think  it  must  of  necessity  mean  some  kind  oi property.  In  the  form  No.  6, 
the  «  nature  of  qualification"  may  be  something  different  from  property,  as 
sliown  by  the  heading  of  the  last  column,  "  street,"  &c.,  "  where  the  pro- 
perty is  situate,"  &c.  [when  the  right  depends  on  property].  The  qualifica- 
tion may  consist  of  some  of  the  reserved  rights.  This  view  of  the  subject 
may  also  be  fortified  by  considering  that  the  term  "particulars"  is  not 
used  in  the  form  No.  3.  A  party  who  makes  a  claim  may  easily  state,  with 
greater  particularity,  all  the  details  of  his  qualification.  Upon  the  whole,  I 
agree  with  my  lord  chief  justice,  that  the  qualification  of  the  voter  was  pro- 
perly described  in  the  list,  and  that  the  decision  of  the  revising  barrister 
must  be  affirmed. 

Cresswell,  J.  I  also  am  of  opinion  that  the  nature  of  the  qualification 
has  been  sufficiently  described  by  the  overseers  in  the  present  instance. 
It  appears,  by  the  twenty-seventh  section  of  the  2  \V.  4,  c.  45,  that  the 
right  of  voting  for  boroughs  is  given  to  the  occupiers  of  certain  premises, 
whether  they  occupy  as  owners  or  as  tenants.  By  that  act  the  overseers 
were  required  to  make  out  a  list  of  persons  so  entitled  to  vote,  according 
to  the  form  No.  I,  of  the  schedule  (I)  to  the  act.     That  form  has  the  same 
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heading  as  No.  3,  in  schedule  (B)  to  the  6  &  7  Vict.  c.  18.  The  heading, 
therefore,  shows,  in  both  cases,  that  it  is  a  list  of  persons  entitled  to  vote 
in  respect  of  the  occupation  of  property.  Then  the  nature  of  the  qualifi- 
cation that  is  to  be  stated  is  the  •same  as  if  the  column  were  head-  r*|OA 
ed  "nature  of  property  occupied."  This  appears  clear  from  the  *■ 
examples  given  in  the  schedule  to  the  act  of  Will.  4,  and  though  true  it  is 
that  the  corresponding  column  is  left  blank  in  the  schedule  to  the  act  of 
Victoria,  still  there  is  nothing  to  show  that  more  particularity  is  necessary 
under  the  latter  statute  than  under  the  former.  And  there  is  no  reason  to 
impose  on  the  voter  or  the  overseers  a  greater  difficulty  than  the  act  requires. 
The  overseers  are  to  describe  the  premises  occupied  by  the  party,  not  his 
iitU.  The  argument  to  be  drawn  from  the  form  of  the  county  list  is  strong 
in  favour  of  the  present  view.  The  heading  of  that  form  is,  "  The  list  of 
persons  claiming  to  be  entitled  to  vote  in  respect,"  not  of  property  occupied^ 
but  <<  of  property  ;"(a)  and  therefore  in  the  column  headed  "  nature  of 
qualification,"  the  title  of  the  party  is  to  be  given.  This  seems  to  me  to 
afford  a  strong  argument  against  the  view  put  by  my  brother  Kinglake,  It 
has  been  contended  that  this  is  like  a  case  of  successive  occupation  ;  but 
that  is  not  so.  The  overseers  are  bound  to  state  the  occupation  of  some 
property  that  would  confer  the  franchise ;  and  it  is  not  sufficient  to  slate 
property  occupied  for  a  period  that  would  not  confer  the  franchise.  It  is 
also  said  that  a  twelve  months'  occupation,  and  a  being  rated,  are  no  parts 
of  the  qualification,  and  therefore  they  need  not  be  stated  in  the  list ;  so, 
also,  the  occupation  by  another  party  is  surely  no  part  of  this  voter's  qualifi- 
cation.(6) 

I  am  of  opinion,  therefore,  that  it  is  quite  sufficient  to  *indicate     r*ioi 
certain  property  in  the  list ;  and  that  if  any  other  party  wishes  to     *■ 
ascertain  the  title  of  the  person  whose  name  is  inserted,  he  must  make  in- 
quiry on  the  subject. (c) 

Erle,  J.  It  seems  to  me  also  to  be  clear,  that  it  is  only  necessary  to 
specify  the  property  in  respect  of  which  the  qualification  of  the  party  exists, 
and  not  the  interest  of  such  party  therein.  Occupation  need  not  be  stated, 
for  it  is  plain  from  the  heading  of  the  list  that  occupation  is  common  to  all 
the  qualifications  there  stated.  Neither  is  it  necessary  to  state  the  value  of 
the  premises,  or  the  rating  of  the  occupier.  All  that  is  required  is  the  na- 
ture of  the  property.     The  purpose  of  the  list  is  to  enable  any  party,  who 

(a)  Quart,  whether  the  term  ^  occupied  "  may  not  be  considered  as  tacitly  imported  from 
the  provigtons  of  the  twenty-seventh  section  of  the  reform  act.  It  seems  to  be  clear  that  the 
omission  of  the  word  *♦  occupied"  would  not  justify  the  overseers  in  inserting  property  of  which 
the  party,  though  assessed  to  the  poor-rate,  neither  was  in  the  sole,  nor  the  joint  occupation. 

(6)  When  the  annual  value  is  less  than  20/.,  the  exclimvtnest  of  the  occupation  may  be  said 
to  be  part  of  the  qualification. 

(r)  t.  r.  as  to  the  title  to  the  vote,  not  as  to  the  title  to  the  property — an  investigation  of 
which,  if  practicable,  would  not  always  throw  light  upon  the  nature  of  the  occupation.  For 
the  purpoi^ie  of  multiplying  votes,  it  is  not  unusual  for  members  of  the  same  &mily  to  join  in 
the  honsehold  disbursements,  and  in  paying  the  wages  of  servants,  &c.,  more  especially  where 
the  bead  of  the  family,  the  apparent  occupier,  is  a  female. 
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may  doubt  the  right  of  any  person  to  have  his  name  inserted  in  the  list,  to 
make  inquiries  as  to  the  title  of  such  person.  And  this  view  is  confirmed 
by  a  reference  to  schedule  (I),  No.  1,  of  the  2  W,  4,  c.  45,  which  statute 
is  m  pari  materia  with  the  6  &  7  Vict.  c.  18.  Every  instance  given  in  the 
schedule  to  the  former  act,  is  a  description  of  property y  and  there  is  no 
allusion  to  the  title  in  such  property,  or  the  manner  of  holding  it.  With 
reference  to  a  notice  of  claim  requiring  greater  particularity,  I  am  disposed 
to  think  that,  in  such  a  case,  the  same  description  would  be  sufficient  as  iu 
the  list  published  by  the  overseers.  The  form  of  the  notice  of  claim  given 
in  schedule  (I),  No.  4,  2  W.  4,  runs  thus  :  « I  hereby  give  you  notice  that 
I  claim,"  &c.,  ''and  that  my  qualification  consists  of  a  house  in,"&c.  [and 
*1R91  ^^  ^^^  ^^^^  ?/^*^  Jreemariy  sayy  "and  that  my  qualification  is  as  a 
•'  freeman  of,"  &c.]  And  this,  I  think,  shows  what  is  meant  by  the 
"  particulars"  of  the  qualification  mentioned  in  schedule  (B),  No.  6,  of  the 
6  &  7  Vict.  In  counties,  it  is  not  necessary  that  the  voter  should  be  an 
occupier  of  the  premises  in  respect  of  which  he  is  entitled  to  vote  ;(a)  and 
the  list  must  therefore  state  whether  he  is  freeholder  or  tenant,  or  occupier, 
if  he  should  be  so. 

In  the  case  of  successive  occupation,  if  only  one  set  of  premises  is  speci* 
fied,  it  would  imply  that  the  party  had  occupied  them  for  twelve  months. 
He  is  therefore  bound,  when  he  has  not  done  so,  but  has  occupied  other 
premises  during  that  period,  to  show  what  those  premises  were. 

Decision  affirmed. 

(a)  Except  under  the  50/.  tenancy  chiue. 


BOROUGH  OF  BLACKBURN. 

GEORGE  DEWHURST,  Appellant;  JOSEPH  FEILDEN,  Respondent. 

Jan.  27. 

Two  distinct  buildings  cannot  be  joined  together  in  order  to  constitute  a  right  to  be  registered 
as  a  borough  voter  under  the  2  W.  4,  c  45,  s.  27. 

Case.  Joseph  Feilden,  described  on  the  list  of  voters  as  "Joseph 
Feilden,  of  Witten,"  was  objected  to  as  not  being  entitled  to  have  his 
name  retained  upon  the  list  of  voters  for  the  said  borough  in  respect  of  the 
occupation  of  property  described  in  the  said  list  as  "joiner's  shop,  ware- 
house and  land,  in  Thunder  and  Back  Lane,  in  the  said  borough."  Feil- 
den was  duly  objected  to  by  George  Dewhuret,  and  appeared  in  support 
of  his  vote.  Feilden  has,  together  with  his  uncle,  jointly  occupied  as  own- 
^^c^*yy  ers,  for  a  time  sufficiently  long  •to  confer  a  vote,  (as  far  as  regards 
-*  the  mere  question  of  time  and  occupation,)  a  joiner's  shop  in  Back 
Lane,  worth,  by  itself,  less  than  20/.  a  year,  and  a  warehouse  in  Thunder, 
worth  11/.  a  year,  besides  two  yards  in  Thunder,  occupied  for  the  depoa* 
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of  stones  and  flags ;  the  two  yards  being  worth  together  about  5/.  a  year. 
These  several  premises  are  the  joint  property  of  Feilden  and  his  uncle,  and 
are  occupied  joinfly  in  manner  above  stated.  Feilden  and  his  uncle  are  the 
joint  owners  of  considerable  property  in  the  borough,  and  they  occupy  the 
whole  of  the  said  premises  as  workshops  and  stone  places,  for  the  purpose 
of  building  on,  and  repairing  their  said  property.  The  joiner's  shop,  the 
yards,  and  the  warehouse,  are  worth  together  above  20/.  a  year ;  but  the 
joiner's  shop  alone  is  not  worth  20/.  a  year,  and  the  warehouse  and  yards 
alone  are,  together,  not  worth,  independently  of  the  joiner's  shop,  20/.  a 
year.  Thunder,  where  the  warehouse  and  the  two  yards  are  situated,  is 
300  yards  distant  from  the  joiner's  shop ;  and  there  are  many  buildings  and 
other  property,  lying  between  the  joiner's  shop  in  Back  Lane,  and  the 
warehouse  and  yards  in  Thunder ;  which  premises,  so  lying  between  the 
two,  are  the  property,  and  in  the  occupation,  of  other  and  different 
persons.  If  the  premises  in  Back  Lane  and  those  in  Thunder  can  be 
united,  so  as  to  confer  a  vote  on  Feilden,  they  are  of  more  than  sufficient 
value  for  that  purpose ;  bu^  if  they  cannot  be  united  for  that  purpose,  then 
the  joiner's  shop  is  of  insufficient  value  to  confer  a  vote  on  Feilden,  and 
the  warehouse  and  yards  in  Thunder  are  also  of  insufficient  value  to  confer 
such  vote. 

I  decided  that  Feilden  occupied  a  joiner's  shop,  warehouse  and  land  suf- 
ficient to  entitle  his  name  to  be  retained  on  the  list  of  voters  for  the  said 
borough,  within  the  meaning  of  the  2  W.  4,  c.  45,  s.  27. 

(Signed)  S.  T.,  revising  barrister. 

^Cockburny  for  the  appellant.  The  question  in  this  case  is,  r»i04 
whether  the  buildings,  not  being  within  the  same  curtilage,  may  be 
joined  together,  so  as  to  confer  a  vote  under  the  twenty-seventh  section  of 
the  reform  act.  [Cresswell,  J.  It  does  not  appear  from  the  case,  what 
was  the  value  of  the  yard.]  That  point  was  not  intended  to  be  raised. 
The  act  confers  the  franchise  on  the  occupier  of  "any  house,"  &c.,  of  a 
certain  value  ;  that  must  mean  any  one  house,  in  the  same  way  as  "  a  yearly 
rent,"  in  sect.  20,  has  been  decided  to  mean  one  single  rent.(a)  [Tindal, 
C.  J.  The  words  are  somewhat  different.  Cresswell,  J.,  referred  to  Webh^ 
app.,  and  The  Overseers  ofAstariy  resp.,  ante.  Vol.  V.  p.  14.]  That  case 
seems  decisive  of  the  present  question.  (The  learned  counsel  also  referred 
to  Sweetman's  case,  Alcock,  Reg.  Ca.  27.) 

Kinglake,  Serjt.,  for  the  respondent.  The  important  thing  to  be  consi- 
dered is  the  value  of  the  premises  in  the  occupation  of  the  voter ;  and  it  is 
the  same,  in  principle,  whether  that  value  is  made  up  of  one  house  or  of 
more.  The  cases  that  have  been  decided  under  the  tenements  acts,  the 
59  G.  3,  c.  50,  and  the  6  G.  4,  c.  57,  are  strong  authorities  upon  the 
point.  In  Rex  v.  Macclesfield^  2  B.  &  Ad.  870,  it  was  held,  that  the  taking 
of  two  dwelling-houses,  held  under  the  same  roof,  but  having  no  internal 
communication,  was  sufficient  under  the  59  G.  3,  c.  50,  which  requires  the 
(a)  See  Gadsby,  appellant;  Barrow,  respondent,  ante,  p.  21. 
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tenement  to  consist  of  a  separate  and  distinct  dwelling-house  or  building. 
In  that  case  the  court  abstained  from  deciding  whether  the  occupation  of 
two  distinct  dwelling-houses,  in  different  parts  of  the  parish,  would  be 
sufficient;  but  in  Rex  v.  Tadcaster,  4  B.  &  Ad.  703,  1  N.  &  M.  466,  it 
was  held  that  a  house  and  a  detached  building  might  be  joined  together 

•1851     ""^^'"  *^  ^  ^'  ^^  *^*  ^^ '  ^"^  ^"  ^^  ^  •  ^^^fi^^^^  1  A.  &  E.  226, 
3  N.  &  M.  303,  that  a  house  and  stable  might  be  joined,  though 

separated  at  a  distance  from  each  other.  In  Rex  v.  /wer,  Id.  228,  3  N.  & 
M.  28,  where  the  pauper  rented  two  houses  under  one  continuous  roof,  the 
court  came  up  to  the  point  at  which  they  bad  stopped  in  Rex  v.  Maccles- 
field^ and  determined  that  the  renting  of  two  houses  did  confer  a  settlement 
under  the  6  G.  4,  c.  57.  Finally,  in  Rex  v.  JSTewtown,  Id.  238,  3  N.  &  M. 
306,' they  decided  that  the  taking  of  two  dwelling-houses,  in  different  parts 
of  the  parish,  was  sufficient,  under  the  6  G.  4,  c.  57.  From  these  cases, 
Mr.  Rogers,  in  his  work  on  Election  Law,  page  179,  6th  ed.,  draws  the 
following  conclusion :  "  If,  under  the  words,  « a  separate  and  distinct  dwell- 
ing-house, or  building,  or  land  or  both,'  two  hoi^es  may  be  joined  ;  it  w^ould 
seem  that  under  2  W.  4,  c.  45,  s.  27,  which  requires  the  occupation  to  be 
of  any  house,  warehouse,  &c.,  two  houses,  or  a  house  and  a  warehouse, 
or  any  other  two  members  of  the  sentence  may  be  joined,  to  complete  the 
value."  In  Wehh^  app.,  and  The  Overseers  of  Jiston^  §-c.,  resp.,  ante, 
Vol.  V.  p.  14,  the  point  in  question  was  not  argued,  and  the  decision 
turned  upon  another  ground ;  though  it  may,  perhaps,  incidentally,  involve 
the  present  point.  SweetmaTi's  case  is  not  very  pointed.  The  decision  in 
that  case  seems  to  have  turned  upon  the  sufficiency  of  the  notice  of  claim. 
No  reliance  is  to  be  placed  upon  the  word  "  separately"  in  the  twenty- 
seventh  section  of  the  reform  act.*  It  means  nothing  more  than  this, — that 
the  house,  &c.,  may  be  occupied  with  or  without  land  ;  not  that  it  must  be 
a  separate  or  single  house,  &c.,  that  is  to  be  occupied.  The  legislature,  at 
the  time  of  passing  that  act,  evidently  had  the  old  scot  and  lot  right  of 
voting  in  view. 
*1861         *CocM)um  was  not  called  upon  in  reply. 

TiNDAL,  C.  J.  I  think  the  revising  barrister  was  wrong  in  the 
decision  he  came  to  in  this  case.  The  twenty-seventh  section  of  the  2  W.  4. 
c.  45,  gives  the  right  of  voting  in  boroughs  to  every  person  who  occupies 
certain  premises,  either  as  owner  or  tenant.  The  subject-matter  of  such 
occupation  is  «  any  house,  warehouse,  counting-house,  shop,  or  other  build- 
ing." The  first  observation — and  one  which  lies  on  the  very  surface — is, 
that  these  words  are  all  in  the  singular  number,  and  that  it  would  have  been 
just  as  easy  to  have  used  the  plural.  But  the  section  does  not  stop  there. 
The  subject-matter  of  the  occupation  is  required  to  be,  "  either  separately, 
or  jointly  with  any  land  within  such  city  or  borough,  occupied  therewith 
by  him  the  same  landlord,  of  the  clear  yearly  value  of  not  less  than  10/." 
So  that  if  the  house  or  building  be  not  of  that  value,  the  amount  may  be 
made  up  by  the  conjunction  of  land.     The  rule  expressio  unias  exclusio  est 
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alUrius  is,  I  think,  applicable  here ;  and  I  cannot  see  why  the  legislature 
should  have  provided  for  the  joint-occupation  of  a  building  and  land,  and 
not  for  that  of  two  different  buildings,  if  it  had  been  intended  that  the  latter 
should  confer  the  franchise.  This  view  is  aided  by  the  form  of  the  list  of 
voters  to  be  published  by  the  overseers,  as  given  in  the  6  &  7  Vict.  c.  18, 
schedule  (B),  No.  3,  where,  in  the  fourth  column,  the  "number  of  house 
(if  any)"  is  required  to  be  stated — which  points  more  to  a  single  definite 
building  than  to  two  or  more  united  together.  And  it  may  very  well  be, 
that  the  occupier  of  a  10/.  house  might  be  consiriered  in  a  fit  condition  to 
exercise  the  franchise,  without  its  being  intended  that  a  party  might  make 
out  the  value,  by  joining  together  several  small  tenements. 

Maule,  J.  I  am  of  the  same  opinion.  The  occupation  of  a  10/.  r*to7 
house  was  probably  intended  as  a  test  of  the  capacity  and  rank  of  the 
party  to  be  intrusted  with  the  franchise.  Such  a  description  of  persons  would 
be  likely  to  be  very  different  from  those  who  occupied  a  number  of  tenements 
of  smaller  value.  Suppose  the  legislature  had  given  the  franchise  to  a  man 
who  kept  a  horse  of  a  certain  value,  taking  that  as  a  test -of  his  rank  and 
capacity.  It  would  not  have  been  the  same  thing  if  he  kept  a  number 
of  inferior  horses  to  make  up  the  value.  I  think  we  should  not,  in  these 
appeals,  involve  ourselves  with  the  decisions  on  settlement  cases  We 
ought  to  be  spared  discussions  upon  the  tenement  acts,  which  are  not  at 
all  upon  the  same  subject  as  the  reform  and  registration  acts.  The  same 
reasons  are  therefore  not  applicable  in  the  construction  of  them.  In  the 
present  case  the  plain  words  of  the  act  ought  to  prevail. 

Cresswell,  J.  I  tliink  the  case  is  really  too  clear  for  argument.  In  the 
very  ingenious  argument  on  the  part  of  the  appellant  in  Wehh^  app.,  and 
The  Overseers  ofJlston^  fyc.^  resp.,  tliis  point  was  not  argued ;  and  it  is  not 
probable  that  it  was  omitted  from  any  oversight. 

Erle,  J.  I  am  of  the  same  opinion.  The  twenty-seventh  section  re- 
quires that  one  building,  of  a  certain  value,  shall  be  occupied,  in  order  to 
*  obtain  the  franchise,  or  land  may  be  joined  to  the  building;  but  if  the  land 
is  occupied  by  the  party  as  tenant,  it  must  be  held  under  the  same  landlord. 
It  is  not  every  species  oiland  that  may  be  joined  to  a  building  for  that  pur- 
pose. It  is  not  correct,  therefore,  to  say  that  the, value  alone  was  the 
criterion  contemplated  by  the  legislature.  Decision  reversed,  (a) 

(a)  And  see  Mann.  Prac  in  Courts  of  Reyudoni  90,  115. 
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♦HILARY   VACATION. 


CITY   Of   LICHFIELD. 

MARSHALL,  Appellant;   BOWN,  Respondent.     FeJ.  13. 

A.  having  contracted  for  the  purchase  of  B.'s  house  for  a  valuable  consideration,  sold  it  to  C. 
D.,  E.,  F.,  G.,  and  H.  in  equal  shares ;  and  caused  a  conveyance  to  be  executed  from  B.  to 
the  sub-vendees,  as  tenants  in  common.  A.  was  not  stated  to  have  been  a  party  to  the  con- 
veyance, the  purchase-money  was  paid  to  B.  by  the  hands  of  A.,  but  was  the  proper  money 
of  the  sub-vendees.  The  house  was  let,  and  the  sub-vendees  received  the  rents  for  their 
own  use  respectively.  The  object  of  A.,  in  proposing  the  purchase  to  the  sub-vendees,  was 
to  increase  the  number  of  voters ;  but  the  purchase,  on  the  part  of  the  suo-vendees,  was  a 
bond  finU  investment  of  their  money ;  they  expected  that  the  possession  of  the  property 
would  entitle  each  of  them  to  vote,  but  there  was  no  understanding  before  or  at  the  convey- 
ance that  they  should  vote  inany  particular  way,  or  in  support  of  any  particular  interest. 

Held^  th'jt  the*  conveyance  was  not  void  under  the  7  &  8  W.  3,  c.  25,  s.  7,  and  that  the  sub- 
vcndci's  were  entitled  to  be  registered. 

QtMFTf ,  if  the  conveyance  would  have  been  void  if  the  increasing  the  number  of  voters  had  been 
the  object  of  B.  in  conveying. 

Case.  William  Marshall  objected  to  the  name  of  John  Bown,  and  to 
those  of  five  others,  being  retained  on  the  second  list  of  voters  for  the  parish 
of  St.  Michael,  in  the  city  of  Lichfield.  I  retained  all  the  names  subject 
to  the  opinion  of  this  court  upon  the  following  case  : — 

The  parHamentary  borough  of  the  city  of  Lichfield  is  a  county  of  itself, 
and,  prior  to  the  passing  of  stat.  2  W.  4,  c.  45,  freeholders  had  the  right 
to  vote  in  the  election  of  members  for  the*  said  city.  In  the  second  list 
of  voters,  duly  made  out  by  the  overseers  of  the  parish  of  St.  Michael  in 
the  said  city,  the  following  six  names  appeared : — 


Christian  name  and 
■urnttme  of  each. 

Place  of  abode. 

Nature  of  qualification. 

Street*    lane,    or 
other    place    in 
this  pariah  where 
the    property   is 
situate. 

Bown,  John. 

Wade  Street 

Freehold  house. 

St  John  Street 

♦iftQi  *(The  othe'r  five  names  were  inserted  with  the  same  qualifica- 
^^^J  tion.) 
Objections  were  duly  made  to  each  of  the  above  nam  »s  being  retained 
in  the  said  list  in  respect  of  the  above  qualification ;  and  upon  their  ap- 
pearing to  support  thei''  title  to  have  their  names  retained  in  the  said  list, 
it  was  proved  that  tne  names  of  Bown  and  the  other  five,  were  inserted  in 
the  said  list  in  respect  of  the  same  freehold  house  in  St.  John  Street,  and 
that  they  became  and  were  the  joint  owners  of  it,  under  the  following  cir- 
cumstances : — 

Prior  to  Lady-day,  1843,  one  William  Gorton  contracted,  in  his  own 
name,  with  the  then  proprietors  of  the  house,  for  the  purchase  of  it  at  the 
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price  of  292/.  5^.  Od.;  and  having,  after  such  contract,  bond  fide  sold  the 
house  to  Bown  and  the  five  other  persons  above  named  in  equal  shares,  he 
caused  a  conveyance  of  it,  from  his  vendors  to  Bown  and  the  five  others, 
to  be  prepared  by  their  solicitor.  By  this  conveyance,  which  was  after- 
wards duly  executed  by  the  vendors,  the  said  house  was,  in  consideration 
of  the  said  sum  of  292/.  5^.  Orf.,  absolutely  conveyed  to  Bown  and  the  five 
other  persons,  to  hold  to  them  in  undivided  sixth  parts,  as  tenants  in  com- 
mon, in  fee.  The  purchase  money  was  paid  to  the  vendors  by  the  hands 
of  Gorton,  but  was  the  proper  money  of  Bown  and  the  five  others  contri- 
buted by  them  in  equal  shares.  The  house  was  let  to  a  respectable  tenant 
at  15/.  a  year,  and  was  worth,  at  least,  that  rent.  The  object  of  Gorton  in 
proposing  the  purchase  to  Bown  and  the  five  others  was,  to  increase  the 
number  of  the  voters  for  the  city  of  Lichfield  ;  but  the  purchase  oa  the  part 
of  Bown  and  each  of  the  above-named  persons,  was  a  band  fide  investment 
of  their  money,  which  they  would  not  have  made  unless  they  had  been 
satisfied  with  the  value  of  the  premises  and  the  income  they  were  to  receive 
from  the  investment.  They  also  all  expected  that  •the  possession  r#i  qa 
of  the  property  would  entitle  them  to  votes  for  the  city  of  Lichfield ; 
but  there  was  no  stipulation  or  understanding,  before,  or  at  the  time  of, 
the  conveyance  to  them,  that  they  or  any  of  them  should  vote  in  respect 
of  the  said  house,  in  any  particular  way,  or  in  support  of  any  particular 
interest. 

Bown  and  each  of  the  '  thers  had  been  in  the  receipt  of  505.  in  respect 
of  their  shares  of  the  rent?  and  profits  of  the  said  house  for  his  own  use, 
for  twelve  calendar  months  next  before  the  last  day  of  July,  1844,  the  said 
505.  having  been  paid  to  each  of  them  by  the  said  W.  Gorton  out  of  the 
rent,  which  Grorton  was  authorized  to  receive  on  their  behalf;  and  each  of 
them  had  resided  for  six  calendar  months  next  before  the  last  day  of  Jul} 
within  the  said  city,  or  within  seven  statute  miles  thereof 

It  was  objected  that  the  conveyance  was  void  and  of  none  effect,  by  reason 
of  the  provisions  of  stat.  7  &  8  W.  3,  c.  25,  s.  7,  (a)  as  being  made  to  them 
in  order  to  multiply  voices,  and  to  split  and  divide  the  interest  in  such 
house  ;  and  that  under  that  act,  no  more  than  one  single  voice  ought  to  be 
admitted  for  the  said  house. 

I  was  of  opinion  that  there  had  been  a  bond  fide  purchase  of  the     r  ^  igi 
house  by  Bown  and  the  five  other  persons,  *for  a  valuable  conside- 
ration ;  and  that  the  seventh  section  of  the  said  statute  did  not  apply  to  a 

(a)7  &,  8  W.  3,  c.  25,  s.  7,  enacts,  "  that  no  person  9hall  be  allowed  to  have  any  vote  in 
election  of  members  to  serve  in  parliament,  for  or  by  reason  of  any  trust, — estate,  or  mortg^ge^ 
uniefis  such  trustee  or  mortgagee  be  in  actual  possession,  or  receipt  of  the  rents  and  profits,  of 
the  same  estate ;  but  that  the  mortgagor,  or  cestui  que  trustf  in  possession,  shall  and  may  vote 
for  the  same  estate,  notwithstanding  such  mortgage  or  trust ;  and  that  all  conveyances  of  any 
messuages,  lands,  tenements,  or  hereditaments,  in  any  county,  city,  borough,  &c.,  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or  lands  among  several  persons 
to  enable  them  to  vote  at  elections  of  members  to  serve  in  parliaments,  are  hereby  declared  to 
be  void  and  of  none  effect,  and  that  no  more  than  one  single  voice  shall  be  admitted  for  one 
■nd  the  same  house  or  tenement" 
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conveyance  made  under  such  circumstances  ;  and  that  the  provision  « that 
no  more  than  one  voice  shall  be  admitted  for  one  and  the  same  house  or 
tenements,"  related  only  to  boroughs  in  which,  at  the  time  of  the  passing 
of  the  act,  the  right  of  voting  was  in  householders,  or  inhabitants  paying 
scot  and  lot;  and  I  was  of  opinion,  on  the  whole  case,  that  Bown  and  the 
other  five  persons  were  entitled  to  have  their  names  retained  in  the  list 
of  voters  for  the  city  of  Lichfield,  in  respect  of  their  respective  share  in  the 
said  freehold  house. 

Similar  objections  were  also  made  by  Marshall,  to  retaining  in  the  same 
list  for  the  parish  of  Saint  Michael  aforesaid,  the  names  of  five  persons 
described  in  the  said  list  as  follows  : — 

(The  names  of  William  Field  and  four  persons  were  inserted  in  the 
list  in  respect  of  the  same  description  of  qualification  as  in  the  former 
case.) 

The  names  of  the  five  last-mentioned  persons  were  inserted  in  the  said 
list  in  respect  of  one  freehold  house  adjoining  that  mentioned  in  the  pre- 
ceding case,  of  which  they  had  become  the  bona  fide  purchasers  for  a  valu- 
able consideration,  and  were  in  receipt  of  the  rents  and  profits,  amounting 
to  15/.  a  year,  and  which  had  been  contracted  for  and  conveyed  to  them 
at  the  same  time,  and  by  the  same  parties,  under  similar  circumstances  to 
those  above  stated. 

(The  cases  were  consolidated.) 

(Signed)         J.  B.,  revising  barrister. 

The  question  for  the  opinion  of  the  court  is,  whether  the  conveyance  to 
Bown,  and  the  five  other  persons,  of  the  freehold  house  first  above  men- 
tioned, and  the  conveyance  to  Field,  and  the  other  four  persons,  of  the 
•  looi     fr^'^'li^^lJ  house  secondly  above  mentioned,  respectively,  is  *void 

'  "  and  of  none  effect  under  stat.  7  &  8  W.  3,  c.  25,  s.  7,  and  whether, 
under  the  said  act,  Bown,  and  the  five  other  persons,  or  any  of  them,  is 
or  are  entitled  to  have  his  or  their  name  or  names  retained  in  the  said 
list  of  voters,  and  to  be  admitted  to  vote  in  respect  of  the  first  of  such 
houses,  and  Field  and  the  other  four  persons,  or  any  of  them,  in  respect 
of  the  lust  of  such  houses  respectively. 

(Signed)        T.  B.,  revising  barrister. 

The  ease  was  argued  in  last  Michaelmas  term.(a) 

Byks^  StTJt.,  for  the  appellant.  The  decision  of  the  revising  barrister 
oontruvenes  the  provisions  of  the  7  &.  8  W.  3,  c.  25,  s.  7.  It  is  not  ne- 
iMhsary  to  consider  how  committees  of  the  House  of  Commons  have  en- 
ili'iivoiirrd  to  fritter  away  that  statute.  The  intention  of  the  vendor  is  the 
niateriul  tiling  to  be  considered,  and  not  that  of  the  vendee. 

^'//<^'•///Av',  Serjt.,  for  the  respondent.    It  is  material  to  consider  what  was 

llir  h\\\W  of  the  law  before  the  7  &  8  W.  3,  c.  25,  was  passed.     Before  that 

itrf,  tlir  posst'ssion  of  a  freehold,  for  one  day  only  before  the  voting,  was 

>  ill'uifnt.     The  act  was  intended  to  apply  only  to  collusive  conveyances, 

^  g  I'ui  Nilu^,  November  SUt,  before  Tiudal,  C.  J.,  Coltman,  Maule,  and  Erie,  Jf. 
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that  were  subject  to  certain  conditions.  The  10  Ann.  c.  23,  s.  l,(a)  may 
be  considered  *as  a  legislative  interpretation  of  the  former  act.  r#iqo 
The  form  of  the  freeholders'  oath,  given  in  the  18  G.  2,  c.  18,  s.  1,  ^ 
extended  to  cities  being  counties  of  themselves,  by  the  19  G.  2,  c.  28,(6) 
and  the  provisions  of  section  4  of  the  latter  act(c)  are  material  in  the  same 
Tiew.  A  bond  fide  conveyance,  for  a  valuable  consideration,  cannot  be 
said  to  be  made  on  purpose  to  multiply  voices.  The  effect  of  the  7  &  8 
W.  3,  c.  25,  was  much  discussed  in  the  Okehampton  case,  1  Peckw.  359  ; 
out  the  counsel  who  supported  the  view  now  submitted  on  behalf  of  the 
appellant,  did  not  put  the  argument  so  high  as  it  has  now  been  done. 
Elphinstone* s  case,  3  Luders,  370,  w^as  there  referred  to,  and  is  in  point. 
[Maule,  J.  It  is  *not  found  in  this  case,  that  the  conveyance  r^^q^ 
was  made  in  order  to  multiply  voices,  in  the  terms  of  the  statute.  •■ 
TixDAL,  C.  J.  The  case  mentions  that  it  was  the  intention  of  an  inter- 
mediate party,  Gorton,  to  increase  votes  for  the  city.  That  does  not  seem 
to  have  been  the  object  of  the  vendors ;  and  that  appears  to  be  the  ma- 
terial thing  to  bring  the  case  strictly  within  the  act.]  In  every  case  where 
a  party  purchases  a  freehold  estate,  he  may  probably  intend  to  acquire  a 
vote,  but  that  will  not  deprive  him  of  his  right  to  do  so. 

Byles^  Serjt.,  in  reply.  Gorton  had  an  equitable  estate  in  the  property, 
and  he  conveyed  with  the  intention  to  multiply  voices.  The  case  is  there- 
fore clearly  within  the  mischief  contemplated  by  the  act.  By  the  first  part 
of  the  seventh  section  of  the  7  &  8  W.  3,  c.  25,  a  mortgagee  is  not  to  vote 
unless  he  is  in  possession.    Suppose  a  mortgagor  wished  to  multiply  voices, 

(a)  10  Ann.  c.  23,  8.  1,  after  reciting  the  7  &  8  W.  3,  c  25,  s.  7,  »  for  the  more  efifectual 
preventing  of  such  undue  practices,"  enacts  « that  all  estates  and  conveyances  whatsoever  made 
to  any  person  or  persons,  in  any  fraudulent  or  collusive  manner,  on  purpose  to  qualify  him  or 
them  to  give  his  or  their  vote  or  votes  at  such  elections  of  knights  of  the  shire,  (subject  never- 
theless to  conditions  or  agreements  to  defeat  or  determine  such  estate,  or  to  reconvey  the  same,) 
shall  be  deemed  and  taken,  against  those  persons  who  executed  the  same,  as  free  an^  absolute, 
and  be  holden  and  enjoyed  by  all  and  every  such  person  or  persons  to  whom  such  conveyance 
shall  be  made  as  aforesaid,  freely  and  absolutely  acquitted,  exonerated,  and  discharged  of  and 
from  all  manner  of  trusts,  conditions,  clause  of  re-entry,  powers  of  revocation,  provisoes  of  re- 
demption, or  other  defeasances  whatsoever,  between  or  with  the  said  parties,  or  any  other  person 
or  persons  in  trust  for  them,  or  any  of  them,  for  the  redeeming,  revoking,  or  defeating  such  estate 
or  estates,  or  for  the  restoring  or  re-conveying  thereof,  or  any  part  thereof,  to  any  person  or 
persons  who  made  or  executed  such  conveyance,  or  to  any  other  person  or  persons  in  trust  for 
them,  or  any  of  them,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever,  and  that 
every  person  who  shall  make  and  execute  such  conveyance  or  conveyances  as  aforesaid,  or, 
being  privy  to  such  purpose,  shall  devise  or  prepare  the  same,  and  every  person  who,  by  colour 
thereof,  shall  give  any  vote  at  any  election  of  any  knight  or  knights  of  the  shire  to  serve  in  par- 
liament, shall,  for  every  such  conveyance  so  made,  or  vote  so  created  or  given,  forfeit  the  sum 
of  40/.,"  Ac. 

(/>)  The  form  of  the  oath  given  in  thS  19  G.  2,  c.  28,  s.  1,  is  as  follows : — 

**  You  shall  swear,  Ac,  that  you  have  a  freehold  estate  consisting  of,  &c.,  lying  or  being  in 
the  city  and  county,  dec.,  of  the  clear  yearly  value  of  40s.,  &c.,  and  that  you  have  been  in  the 
actual  possession  or  receipt  of  the  rcnti  and  profits  thereof,  for  your  own  use,  above  twelve  ca- 
lendar months,  &c.,  and  that  such  freehold  estate  has  not  been  granted  or  made  to  you  fraudu- 
lenUy,  on  purpose  to  qualify  you  to  give  your  vote,"  &c 

(c)  1 9  G.  2,  c.  28,  s.  4,  enacts  (in*er  alia)  that  «  no  person  shall  vote  in  respect  or  in  right 
of  any  freehold  estate  which  was  made  or  granted  to  him  fraudulenUy,  on  purpose  to  qualifV 
bim  to  give  his  vote." 
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and  sold  his  equitable  estate  with  that  intention,  and  got  the  mortgagee  in- 
nocently to  join  in  the  sale,  surely  that  would  be  within  the  statute.  This 
being  a  highly  remedial  act  is  not  to  be  construed  strictly.  [Erle,  J.  It 
can  hardly  be  said  to  be  that ;  as  it  avoids  the  conveyance,  though  there 
may  have  been  a  good  consideration.  Tindal,  C.  J.  It  would  certainly 
be  very  hard  that  the  conveyance  should  be  avoided  after  the  money  had 
been  paid  by  reason  of  the  intention  of  the  vendor,  if  the  vendee  was  igno- 
rant of  such  intention.  Maule,  J.  Your  construction  would  amount  to 
this, — here  has  been  a  fraud  by  one  man,  for  which  another  is  to  be  pun- 
ished. The  vendor  here  is  the  guilty  party,  if  any,  not  the  vendee.]  The 
vendee  might  recover  the  money,  if  he  is  innocent,  as  the  consideration  is 
illegal  and  has  failed.  [Tindal,  C.  J.  But  he  may  have  laid  out  money, 
and  built  upon  the  estate  before  the  illegality  of  the  vendor's  intention  was 
•IQ^SI  discovered.]  Gorton  may,  for  *all  purposes,  be  considered  as  the 
vendor,  and  the  conveyance  as  his  conveyance,  within  the  statute. 
Three  sorts  of  fraudulent  conveyances  are  contemplated  by  the  legislature. 
Those  of  the  first  class  are  provided  for  by  the  7  &  8  W.  3,  c.  25  ;  the  se- 
cond, by  the  10  Ann.  c.  23  ;  and  the  third  by  the  statutes  of  G.  2.  These 
acts  point  to  totally  different  abuses.  Cur.  adv,  wU. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  objection  taken  against  the  claim  of  Brown,  and  of  the  several  other 
persons  mentioned  in  the  case,  to  their  right  of  voting,  as  freeholders,  in 
the  election  of  members  for  the  city  of  Lichfield,  was  this, — that  the  six 
persons  therein  first  named  claimed  the  right  of  voting  in  respect  of  one  and 
the  same  freehold  house,  and  that  the  conveyance  to  those  persons  was  void 
under  the  provisions  of  the  act  7  &  8  W.  3,  c.  25.  That  statute  enacts 
that  «  all  conveyances  in  order  to  multiply  voices  or  to  split  and  divide  the 
interest  in  any  houses  or  lands  among  several  persons,  to  enable  them  to 
vote  at  elections  of  members  to  serve  in  parliament,  are  hereby  declared  to 
be  void  and  of  none  effect." 

The  argument  before  us  proceeded  upon  the  supposition  that  the  facts  of 
the  .present  case  brought  it  within  the  scope  and  operation  of  that  statute  ; 
and  we  are  called  upon  to  give  the  legal  construction  of  that  statute  with 
reference  to  the  abstract  question,  whether  a  bond  fide  conveyance,  where 
the  money  was  really  paid  by  the  purchaser,  and  there  was  no  secret  trust 
or  reservation  in  favour  of  the  seller,  but  where  the  object  of  the  convey- 
ance was  to  multiply  voices  and  to  split  and  divide  the  interest,  falls  withiQ 
the  provisions  of  that  statute.  Wlienever  the  question  comes  before  us,  we 
•1961  ^^  ^^  prepared  to  give  our  opiniqn  upon  it ;  *but,  as  we  think  the 
facts  stated  in  this  case  do  not  raise  the  question,  it  w^ould  be  pre- 
mature to  do  so  on  the  present  occasion.  F,or,  we  think  the  obvious  mean- 
ing of  the  statute  is,  that  in  order  to  make  the  conveyance  void,  (lie  seller 
muHt  be  party  or  privy  to  the  illegal  object  intended  by  the  conveyance ; 
for,  it  would  indeed  seem  to  be  an  unreasonable  consequence,  and  one 
which  could  n^fver  have  been  in  the  contemplation  of  the  legislature,  that  a 
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person  who  sold  property  honafde  to  several  persons  as  purchasers,  having 
no  intention  himself  to  evade  the  estate,  no  knowledge  of  any  such  object 
or  design  on  the  part  of  the  purchasers,  should  afterwards,  and  at  any  dis- 
tance of  time,  find  the  conveyance  void,  the  land  thrown  back  upon  his 
hands,  and  himself  liable  to  return  the  purchase  money,  on  account  of  its 
having  been  subsequently  discovered  that  the  purchase  was  made  by  the 
several  persons  to  whom  it  was  conveyed  in  order  to  split  and  divide  the 
interest  and  to  multiply  votes.  And  the  necessity  for  this  privity  and 
intention  on  the  part  of  the  seller,  appears  further  from  the  subsequent 
statute  10  Ann.  c.  23,  which,  after  reciting  the  statute  of  W.  3,  and  that 
the  subsequent  statute  was  made  for  the  more  effectual  preventing  of  such 
undue  practices,  proceeds  to  make  provision  for  cases  in  which  the  object 
of  the  conveyance  cannot  but  be  known  to  the  party  who  conveys  the 
estate :  and  is  still  further  evident  from  the  53  G.  3,  c.  49,  which  enacts 
that  a  devise  made  for  the  same  purpose  shall  be  taken  to  be  a  convey- 
ance within  the  meaning  of  the  former  statutes. 

Now,  looking  at'  the  case  before  us,  there  is  not  only  no  statement  of  the 
fact,  but  no  reason  to  infer  the  fact,  that  the  former  proprietors  of  the  house, 
who  were  the  conveying  parties,  had  any  knowledge  whatever  of  the  object 
for  which  the  house  was  purchased,  at  the  time  they  executed  the  convey- 
ance to  the  six  claimants.  *Gorton  contracted  in  his  own  name  ^*^(^^^ 
with  the  proprietors  for  the  purchase  of  the  house,  such  proprietors, 
so  far  as  appears,  not  having  any  knowledge  whatever  of  any  of  the  six 
persons  to  whom  the  conveyance  was  afterwards  made,  before  the  actual 
execution  of  the  conveyance.  Then,  Gorton,  as  it  is  stated,  after  entering 
into  the  contract,  bond  Jide  sold  the  house  to  Sown  and  the  other  five 
claimants ;  and  all  that  was  done  by  the  proprietors  was,  that,  upon  the 
request  of  Gorton,  they  executed  the  conveyance  to  such  new  purchasers. 

And,  as  to  the  argument  urged  on  the  part  of  the  appellant,  that  Gorton 
may  be  considered  as  the  vendor,  and  the  conveyance  taken  to  be  his  con- 
veyance, wnthin  the  meaning  of  the  statute,  it  appears  a  suflSicient  answer, 
that,  upon  the  facts  stated  in  the  case,  there  is  no  proof  that  he  had  any 
thing  to  convey,  or  even  that  he  was  a  party  to  the  conveyance  which  is 
contended  to  be  void  under  the  statute. (a) 

As  the  case,  therefore,  seems  to  us  not  to  be  brought  within  the  statute, 
we  are  of  opinion  that  the  objection  taken  before  the  revising  barrister 
never  properly  arose ;  and  therefore,  without  giving  any  opinion  upon  the 
merits  of  the  objection,  it  is  sufl[icient  to  say  the  names  of  the  six  claimants 
in  respect  of  the  first  purchase,  and  of  the  five  claimants  in  respect  of  the 
second  purchase,  (which  was  made  under  circumstances  precisely  similar 
to  those  of  the  first,)  were  rightly  retained  on  the  list. 

We  therefore  give  our  judgment  for  the  respondents.    Judgment  affirmed. 

(a)  It  was  assumed  in  the  argument,  (suprd,  194,)  although  not  stated  in  the  case,  that  Gor- 
ton,— for  the  purpose  of  extinguishing  his  interest,  as  equitable  owner  under  the  contract  of 
sale  to  him, — ^had  joined  in  the  conveyance  from  his  vendors  to  the  sub-vendees,  according  to 
Ibe  usual  practice. 
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•198]  'EASTER  VACATION. 

WEST   RIDING   OF   YORKSHIRE. 

ROBERT  BAXTER,  Appellant ;  EDWARD  BROWN,  Respondent. 

A ,  B.,  C,  and  D.  joined  in  a  partnership  to  work  a  fulling  mill.  Money  was  subscribed  by  all  the 
partners;  with  part  of  which  freehold  land  was  bought,  which  was  conveyed  to  A.  and  B.  in 
fee;  with  other  part  a  mill  was  built  on  the  land,  and  machinery  for  the  mill  was  purchased. 
By  a  partnership  deed  executed  by  A.,  B.,  C,  and  D.,  the  trusts  of  the  land,  mill,  &c^  were 
declared  to  be,  (among  other  things,)  that  A.  and  B.  should  stand  seised  and  possessed  of  all 
the  estates,  property,  goods,  &c,  upon  trust  for  the  benefit  of  themselves  and  their  partners 
as  part  of  their  partnership  joint  stock  in  trade ;  there  was  a  provision  in  the  deed  that  A. 
and  B.  might  borrow  money  upon  mortgage  of  the  stock,  property,  estates,  &c.,  belonging  to 
the  copartnership ;  and  it  was  declared  that  the  land,  mill,  &c.,  should  be  deemed  and  con- 
sidered as  or  in  the  nature  of  personal  estate,  and  not  real  estate,  and  be  held  in  trust  for  the 
partners  as  part  of  their  partnership  stock  in  trade.  A.  and  B.,  under  the  powers  of  the  deed, 
borrowed  money  for  the  purposes  of  the  partnership,  for  which  they  gave  bonds  and  notes 
in  their  own  names,  but  did  not  mortgage  any  part  of  the  property. 

Heldy  that  each  partner  had  an  interest  in  the  realty  corresponding  with  the  amount  of  shares 
held  by  him  in  the  partnership. 

Jleldf  also,  that  the  money  so  borrowed  had  not  the  effect  of  mortgages  on  the  shares  of  the 
partners. 

Case.  Jonas  Bateman,  John  Brookbank,  and  thirty-five  other  parties, 
claimed,  at  the  revision  of  the  list  of  voters  for  the  west  riding  of  the  county 
of  York,  A.  D.  1844,  to  be  entitled  to  vote  for  the  west  riding,  in  respect 
of  freehold  shares  in  a  mill,  houses,  and  land,  situate  in  the  township  of 
Pudsey,  in  the  polling  district  of  Bradford  in  the  said  riding. 

The  claimants  joined  many  other  persons  in  forming  a  partnership  to 
build  and  carry  on  their  respective  trades  in  a  mill,  which  was  built  in 
manner  hereinafter  mentioned.  Money  was  subscribed  by  all  the  partners, 
•1991  P^*^^  ^^  which  was  appropriated  to  buy  freehold  lands,  •which  were 
conveyed  unto  and  to  the  use  of  certain  trustees,  their  heirs,  and 
assigns  absolutely.  Other  part  of  the  money  was  appropriated  to  build  the 
mill  upon  such  lands ;  and  the  remainder  was  appropriated  to  buy  machinery 
for  the  mill.  By  a  general  partnership  deed  executed  by  the  trustees,  the 
claimants  and  all  the  other  partners,  the  trusts  of  the  freehold  lands  so  con- 
veyed and  of  the  mill  then  to  be  built,  the  machinery  and  every  thing 
belonging  or  appertaining  to  the  said  lands,  mills,  and  premises,  were 
declared  to  be — that  the  said  joint  concern,  trade,  and  business  should  at 
all  times  during  the  continuance  of  the  copartnership  be  conducted  and 
carried  on  in  the  names  of  the  trustees,  and  the  survivors  and  survivor  of 
them,  «<  And  that  all  and  singular  the  estates,  property,  goods,  chattels, 
and  effects  belonging,  or  which  shall  belong  to,  or  which  have  befn,  and 
shall  from  lime  to  time  be  purchased  by,  or  for,  or  on  account  of  the  said 
partnership,  or  for  carrying  on  the  said  joint  concern,  trade,  or  business, 
shall  be  conveyed,  transferred,  delivered,  and  assigned  to,  andi vested  in, 
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sum  trustees  or  trustee  for  the  time  being,  who  shall  at  all  times  stand 
seised  and  possessed  thereof,  and  interested  therein,  upon  trust,  for  the 
benefit  of  themselves  and  their  partners  in  the  said  joint  concern,  as  pari 
of  their  partnership  joint  stock  in  trade.*"  And  that  all  contracts,  dealings 
sales,  purchases,  payments,  receipts,  bills,  notes,  drafts,  orders,  securities 
actions,  suits,  proceedings,  matters,  and  things  whatsoever,  for,  on  account, 
or  in  respect  of,  or  relating  to  the  said  joint  trade,  should  be  and  be  carried 
on  in  the  names  of  the  said  trustees  or  trustee  for  the  time  being. 

There  were  also  other  provisions  in  the  deed,  in  the  words  following: — 
"  That  at  all  times,  and  from  time  to  time,  during  the  copartnership,  it 
shall  be  lawful  to  and  for  the  •trustees  for  the  time  being,  at  the  rtonn 
request  and  by  the  direction  of  three-fourth  parts  in  value  of  the 
partners  who  shall  be  present,  either  in  person  or  by  proxy,  at  any  general 
meeting  to  be  held  after  ten  days'  previous  notice  thereof  in  writing,  to  be 
affixed  on  the  principal  door  of  the  said  mill,  by  the  committee  for  the  time 
being,  to  take  up,  borrow,  and  raise  upon  the  credit  of  the  said  joint  trade, 
or  by  or  upon  mortgage,  or  other  security,  of  all  or  any  part  or  parts  of  the 
stock,  property,  estate,  or  effects  of  and  belonging  to  the  said  copartner- 
ship, any  such  sum  or  sums  of  money  to  be  employed  in  the  said  joint  trade 
as  such  three-fourth  parts  of  the  said  partners  as  such  last  above-mentioned, 
or  any  other  general  meeting  to  be  held  in  like  manner,  shall  order  or 
direct ;  and  that  each  and  every  of  the  said  parties  hereto,  his,  her,  and 
their  executors,  administrators,  and  assigns,  shall  and  will  pay  his,  her,  and 
their  share  of  all  and  every  sum  and  sums  of  money  which  shall  be  so  taken 
up,  borrowed,  and  raised,  in  proportion  to  the  number  of  shares  he,  she,  or 
they  shall  hold  in  the  said  joint  trade.  And  it  is  hereby  agreed  and  de- 
clared, that  the  said  lands  contracted  to  be  purchased  as  aforesaid,  and  the 
mill  and  other  buildings  which  have  been,  and  shall  be,  erected  and  built 
thereon,  and  all  other  lands,  tenements,  and  hereditaments  which  shall  be 
purchased  by,  with,  or  out  of  the  copartnership  joint-stock  moneys  and 
eflects,  and  be  received  in  exchange,  shall  he  deemed  and  considered  as^  of 
in  the  nature  ofy  personal  estate,  and  not  real  estate,  and  shall  be  held  in 
trust  for  the  said  several  parties  hereto  respectively,  and  their  respective 
executors,  administrators,  and  assigns,  as  part  of  their  partnership  stock  in 
trade,  and  in  the  same  parts,  shares,  and  proportions  as  they  are,  and  from 
time  to  time  shall  be,  interested  in,  or  entitled  to,  their  partnership  stock  in 
trade,  moneys,  and  eflects :  and  it  is  hereby  declared  *and  agreed  r#2oi 
that  the  person  or  persons  who  shall  advance  or  pay  any  money  to 
the  trustees  or  trustee  for  the  time  being  of  the  said  copartnership  or  com- 
pany, their  or  his  heirs,  executors,  administrators,  or  assigns,  under  their 
or  his  direction,  upon  any  mortgage  or  mortgages,  or  other  security  of,  or 
upon  all  or  any  part  or  parts  of  the  said  copartnership  joint  property,  estates, 
and  eflects,  or  upon  any  exchange  of  the  same  or  any  part  thereof,  or  other- 
wise pursuant  to  these  presents,  shall  not  be  obliged  or  required  to  see  to 
the  application  of  such  monev,  or  be  answerable  or  accountable  for  misap- 
VOL.  *^»  17 
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plication  or  non-application  of  the  same,  or  any  part  thereof,  or  to  see  or 
inquire  whether  any  order,  authority,  or  direction  for  any  such  mortgage  or 
security,  or  exchange,  be  made  pursuant,  or  in  conformity,  to  the  powers, 
authorities,  and  directions  herein  contained;  and  that  all  receipts  which 
shall  be  given  by  the  said  trustees  or  trustee  for  the  time  being,  any  or  either 
of  them,  or  his,  their,  or  any  or  either  of  their  heirs,  executors,  administra- 
tors, or  assigns,  ageHt  or  agents,  or  by  any  other  person  or  persons  to  whom 
the  same  money  shall  be  paid,  under  their  or  his  direction,  shall  be  good 
and  sufficient  discharges  for  the  sum  and  sums  of  money  which  therein  or 
thereby  shall  be  expressed  or  acknowledged  to  be,  or  to  have  been, 
received ;  and  that  every  mortgage  and  security,  and  conveyance  by  way 
of  exchange,  which  shall  be  made,  executed,  or  given,  by  the  said  trustees 
or  trustee  for  the  time  being,  or  any,  or  either  of  them,  his,  their,  or  any, 
or  either  of  their  heirs,  executors,  administrators,  or  assigns,  shall  be  bind- 
ing and  conclusive  on  all  the  said  partners,  and  their  respective  heirs,  exe- 
cutors, administrators,  and  assigns.  Provided  also,  and  it  is  hereby  further 
declared  and  agreed,  that  the  persons  elected,  or  to  be  elected,  on  all  and 
*9n21  ^^^^y  ^^^  present  and  future  trustees  and  trustee  thereof,  and  *their 
respective  heirs,  executors,  and  administrators,  shall  now  and 
always  stand  and  be  indemnified  and  saved  harmless  by  the  said  copartner- 
ship in  and  for  all  lawful  acts,  deeds,  and  transactions  done,  performed  and 
executed  in  pursuance,  and  by  virtue,  of  these  presents ;  and  the  lands, 
stock,  property,  estates,  and  effects  of,  and  belonging  to,  the  said  company 
or  copartnership,  shall,  in  the  first  place,  be  appropriated  and  applied, — 
and  the  same  is,  and  are,  hereby  declared  to  be  subject  and  liable, — to 
indemnify,  exonerate,  and  discharge  them,  and  every  of  them,  of,  from  and 
against  all  actions,  suits,  and  prosecutions  whatsoever,  and  also  to  reimburse 
them,  the  said  committee,  trustees  and  trustee,  and  every  of  them,  for  the 
time  being,  their,  and  every  of  their  heirs,  executors,  and  administrators, 
estates  and  effects,  all  such  costs,  charges,  expenses,  and  demands,  as  shall 
or  may  happen  or  arise  to  them,  or  any  of  them,  or  which  they  or  any  of 
them  shall  reasonably  expend,  sustain  or  be  put  unto,  and  also  subject  and 
liable  to  such  a  reasonable  allowance  to  the  said  committee  for  their  loss 
of  time,  as  a  majority  of  the  said  partners  shall  adjudge  in,  for  and  con- 
cerning the  trusts  aforesaid,  or  any  of  them,  or  the  execution  or  perform- 
ance thereof." 

The  said  mill  was  built  according  to  the  terms  of  the  partnership-deed, 
and  the  business  and  trade  were  carried  on  therein,  in  manner  follow- 
ing:— 

The  concerns  of  the  company  were  managed  by  a  committee,  appointed 
by  a  general  meeting  of  shareholders ;  and  the  committee  were  in  the  oc- 
cupation of  the  mill  and  premises,  and  employed  servants  to  work  it.  The 
mill  was  used  for  the  purpose  of  fulling  cloth.  The  shareholders  did  not 
carry  on  one  trade  jointly  together,  but  each  shareholder  brought  his  own 
cloth  to  be  fulled  at  the  mill.     If  any  other  person  who  was  not  a  share- 
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holaer  brought  cloth  to  be  fulled  at  the  mill,  *he  was  charged  a  r»2Qo 
certain  sum  for  the  use  of  the  mill,  which  was  paid  to  the  com-  ■■ 
mittee ;  and  every  shareholder  who  brought  cloth  to  be  fulled  at  the  mill. 
was  debited  with  the  same  sum  proportionally,  for  the  amount  of  cloth 
which  he  had  fulled  at  the  mill,  in  the  general  annual  settlement  of  the 
profits  arising  from  the  use  of  Ihe  mill. 

The  trustees  had,  under  the  power  of  the  partnership  deed,  and  with  the 
consent  of  the  general  meeting  of  the  shareholders,  borrowed  sums  of 
money  for  the  purpose  of  the  mill,  for  which  they  had  given  bonds  and 
notes  in  their  own  names  only ;  and  no  part  of  the  partnership  property  had 
been  mortgaged. 

The  personal  property  of  the  company  was  greater  in  amount  than  the 
sums  so  borrowed  by  the  trustees,  and  was  sufficient  to  meet  such  sums 
and  interest  thereon,  and  all  other  liabilities  incurred  either  by  the  company 
or  by  the  trustees  in  their  behalf. 

The  amount  of  shares  possessed  by  each  of  the  above  claimants  respect- 
ively in  the  real  property  of  the  company,  was  sufficient  to  confer  a  vote, 
provided  the  interest  acquired  by  such  shares  could  be  considered  as  an 
interest  in  reality ;  but  it  was  objected  before  the  revising  barrister,  that  the 
interest  acquired  by  the  above  claimants  as  the  owners  of  shares,  was  only 
an  interest  in  personalty. 

With  regard  to  Bateman  and  J.  Brookbank,  it  was  objected  that  the 
money  so  borrowed  by  the  trustees  on  bonds  and  notes  as  aforesaid, 
should  be  considered  as  a  mortgage  on  the  real  property  of  the  company, 
and  that  such  sums,  with  interest  thereon,  should  be  deducted  from  the 
value  of  the  real  property. 

I  overruled  the  objections  in  the  case  of  each  of  the  above  claimants,  and 
allowed  the  votes  of  each  claimant  respectively. 

If  this  court  are  of  opinion  that  under  the  said  •partnership  deed  r»oA4 
the  shares  of  the  said  claimants  respectively  in  the  said  property  of  ■■ 
the  company,  cannot  be  considered  as  a  legal  or  equitable  interest  in  real 
property,  then  the  votes  of  each  of  the  above  claimants  respectively  are  to 
be  disallowed.  Or,  if  this  court  are  of  opinion  that  the  sums  of  money  so 
borrowed  by  the  trustees  as  aforesaid,  ought  to  be  considered  at  law  or  in 
equity  as  a  charge  on  the  real  property  of  the  company,  then  the  right  of 
voting  of  each  of  the  above  claimants,  Bateman  and  Brookbank,  to  be 
disallowed,  otherwise  the  decision  of  the  revising  barrister  to  be  con- 
firmed. 

(The  cases  were  consolidated.) 

(Signed)        P.  A.  P.,  revising  barrister. 

The  case  was  argued  in  last  Hilary  term,  (16th  January.) 

R,  HUdyardj  for  the  appellant.  The  claimants  had  only  an  interest  in 
personalty  ;  the  trust  deed  expressly  declaring  that  the  lands,  mill,  and 
other  buildings,  shall  be  considered  as  personal,  and  not  as  real  estate. 
The  question,  a  few  years  back,  mipbt  have  created  some  difficulty  ;  but  i^ 
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is  now  set  at  rest  by  the  case  of  Bligh  v.  Brent ^  2  Yo.  &  Coll.  268,  where 
the  question  was  whether  shares  in  the  Chelsea  waterworks  would  pass  by 
will  not  executed  according  to  the  statute  of  frauds.  Alderson,  B.,  who 
delivered  the  judgment  of  the  whole  court  of  Exchequer,  after  stating  the 
provisions  of  the  act  of  parliament  and  charter  from  the  crown,  by  which 
the  company  was  constituted  and  incorporated,  and  the  mode  in  which  the 
undertaking  under  the  powers  thereby  conferred  on  the  corporators  had 
been  carried  into  effect,  proceeded  to  observe : — *<  In  the  first  place  we 
have  a  corporation  to  whose  management  the  joint-stock  money  subscribed 
♦2051  ^y  ^^^  individual  corporators  is  intrusted.  •They  have  power  of 
vesting  it,  at  their  pleasure,  in  real  estate,  or  in  personal  estate, 
limited  only  in  amount,  and  of  altering  from  time  to  time  the  species  of 
property  which  they  may  choose  to  hold ;  and,  in  order  to  give  them 
greater  facilities  and  advantages,  certain  powers  are  intrusted  to  the  under- 
takers by  the  legislature, — and  that  even  before  they  were  constituted  a 
body  corporate, — of  laying  down  pipes,  and  thereby  occupying  land  for 
the  purposes  of  the  undertaking.  These  powers  render  the  use  of  the  joint 
stock  by  the  body  corporate  more  profitable,  but  they  form  no  part  of  the 
joint  stock  itself;  and  one  decided  test  of  this  is,  that  they  belong  inalien- 
ably to  the  corporation  :  whereas  all  the  joint  stock  is  capable  expressly  of 
being  sold,  exchanged,  varied  or  disposed  of,  at  the  pleasure  of  the  corpo- 
rate body.  It  is  of  the  greatest  importance  to  look  carefully  at  the  nature 
of  the  property  originally  intrusted,  and  that  of  the  body  to  whose  manage- 
ment it  is  intrusted ;  the  power  that  body  has  over  it ;  and  the  purposes 
for  which  these  powers  are  given.  The  property  is  money,  the  subscrip- 
tions of  individual  corporators.  In  order  to  make  that  profitable,  it  is  in- 
trusted to  a  corporation,  who  have  unlimited  power  of  converfing  part  of  it 
into  lands,  part  into  goods,  and  of  changing  and  disposing  of  each,  from 
time  to  time  ;  and  the  purpose  of  all  this  is,  the  obtaining  a  clear  surplus 
profit,  from  the  use  and  disposal  of  capital,  for  the  individual  contributors. 
It  is  this  surplus  profit  alone  which  is  divisible  among  the  individual  corpo- 
rators. The  land  or  the  chattels  are  only  the  instruments  (and  those  varying 
and  temporary  instruments)  whereby  the  joint-stock  money  is  made  to  pro- 
duce profit.  Suppose  the  subscription  had  not  been  by  the  individual  cor- 
porators, but  that  strangers,  having  collected  the  money,  had  put  it  into  the 
management  of  a  corporate  body  having  particular  privileges ;  and  had, 
*2061  ^^^^  pvi"g  ihem  *power  to  vest  the  money  at  their  pleasure,  stipu- 
lated to  receive  these  profits ;  could  it  be  contended  that  the  nature 
of  the  property  of  the  subscribers  depended  on  the  mode  of  management 
of  the  independent  body  ?  And  yet  that  is,  in  truth,  this  case  ;  for,  the 
m dividual  members  of  a  corporation  are  quite  as  distinct  from  the  metaphy- 
sical body  called  « the  corporation,*  as  any  other  of  his  majesty's  subjects 
are."  The  principles  deducible  from  that  case,  are  confirmed  by  Bradley 
r.  Holdsworth^  3  M.  &  W.  422.  The  question  there  arose  under  a  rail- 
way act,  by  which  it  was  declared  that  the  shares  in  the  undertaking,  oi 
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foint  stock  and  fund  of  the  company,  should,  to  all  intents  and  purposes, 
be  deemed  personal  estate,  and  be  transmissible  as  such,  and  should  not 
be  of  the  nature  of  real  property  :  and  it  was  held  that  the  shares  of  indi- 
vidual proprietors  were  not  an  interest  in  land,  and  therefore  might  be  sold 
by  a  verbal  contract. 

Martin  for  the  respondent.  A  decision  in  favour  of  the  appellant  in  this 
case  would  have  the  effect  of  disfranchising  and  disqualifying  a  large  body 
of  electors.  [Cresswell,  J.  They  would  not  be  disqualified.  They 
would  only  be  disentitled  to  vote  in  respect  of  this  particular  franchise.] 
It  is  submitted  that  the  claimants  had  an  interest  in  real  property.  The 
fact  of  an  account  being  to  be  taken  of  the  profits  w^ill  not  prevent  its  being 
real  estate.  [Maule,  J.  It  seems  that  the  partners  in  the  concern  were 
treated  much  in  tlie  same  way  as  strangers.  I  do  not  see  how  the  method 
of  carrying  on  the  business  can  vary  the  rights  of  the  parties.]  If  two  far- 
mers were  occupiers  of  a  barn  and  threshing-machine,  and  threshed  corn 
for  the  public  as  well  as  their  own  corn,  that  would  ultimately  be  a  bftiefi- 
cial  *enjoyment  of  real  property.  [Cresswell,  J.  The  claim  (■•qq^ 
here  is,  not  in  respect  of  occupation.  It  is  a  question  of  title. 
TiNDAL,  C.  J.  The  occupation  is  in  the  committee.  The  claimants  claim 
a  right  to  be  registered  as  owners.]  If  this  is  not  an  interest  in  real  pro- 
perty, it  is  difficult  to  say  what  interest  it  is.  As  soon  as  a  thing  is  affixed 
to  land  it  becomes  real  property ;  although  possibly  the  party  placing  it 
there  may  be  entitled  to  remove  it  under  certain  circumstances ;  but  as  long 
as  it  remains  there  it  is  real  property.  The  statement  in  the  trust  deed  that 
the  property  shall  be  considered  as,  or  in  the  nature  of  personal  estate, 
does  not  affect  the  question.  If  a  firm  were  the  owners  of  a  counting-house, 
and  in  the  partnership  deed  it  was  agreed  that  it  should  be  considered  for 
the  purposes  of  the  partnership  as  personalty,  that  would  not  alter  the  legal 
character  of  the  property.  So,  if  a  man  left  real  property  to  his  executors 
to  be  divided  like  personalty,  his  wish  would  be  carried  out ;  but  the  na- 
ture of  the  property  would  remain  unaltered.  That  doctrine  was  laid  down 
in  Barker  v.  May,  9  B.  &  C.  489,  4  M.  &  R.  386.  [Cresswell,  J.  The 
argument  on  the  other  side  amounts  to  this — not  that  the  legal  or  equitable 
estate  is  altered ;  but  that  there  is  no  real  estate  in  the  claimants  or  their 
trustees.]  That  would  be  in  effect  to  alter  the  nature  of  the  estate.  That 
can  no  more  be  done  by  agreement  or  by  contract  than  by  will.  [Maule,  J. 
In  The  JUtomey- General  v.  Mangles,  5  M.  &  W.  120,  a  testator,  by  his  will, 
after  certain  legacies,  gave,  devised,  and  bequeathed  unto  his  executors, 
their  heirs,  executors,  and  administrators,  all  the  rest  and  residue  of  his 
estate,  real  and  personal,  upon  trust,  at  such  times  as  they  might  think  fit, 
to  sell,  convey,  or  othenoise  convert  into  money,  the  same,  or  any  part  there- 
of;  and  the  testator  directed  that  all  the  residue  of  his  estate  should  be 
invested  as  it  *should  be  realized,  and  should  be  divided  amongst  r»208 
all  bis  children,  in  certain  shares  and  proportions  ;  and  the  testator 
directed  that  his  trustees  should  have  full  power,  in  making  such  sales  as 
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in  the  said  will  were  directed^  to  resort  to  either  public  or  private  sale,  and 
to  buy  in  and  resell,  and  to  defer  any  sale  so  long  as  they  might  think  fit, 
and  of  causing  any  part  or  parts  of  his  the  testator's  real  or  personal  estate 
to  be  valued  instead  of  being  sold,  and  of  allotting  such  parts  to  any  ot 
either  of  his  the  said  testator's  children  at  the  amount  of  the  valuation  as  a 
part  of  his  or  her  proportion  of  his  residuary  estate,  but  to  be  considered  as 
personal  estate,  and  subject  to  the  trusts  in  the  said  will  declared  respect- 
ing such  proportions  of  residuary  estate.  The  testator,  at  the  time  of  his 
death,  had  one  son  and  four  daughters.  The  trustees,  after  the  testator's 
death,  sold  a  large  part  of  the  real  and  personal  estate,  amounting  to 
180,000/.,  and  caused  the  remaining  part  of  the  residue,  which  consisted 
of  real  estate,  to  be  valued,  and  the  same  was  valued  at  90,000/.,  which 
was  the  son's  share  of  the  residue ;  and  the  sums  of  45,000/.,  each 
amounting  to  180,000/.,  were  the  shares  of  the  daughters.  The  trustees 
allotted  the  estate  which  had  been  so  valued  at  90,000/.  to  the  testator's 
son,  lit  the  amount  of  the  valuation,  and  retained  the  sum  of  180,000/.,  the 
proceeds  of  the  part  which  had  been  sold  for  the  benefit  of  the  four  daugh- 
ters ;  and  it  was  held  that  legacy  duty  was  payable  upon  the  amount  of 
the  part  which  was  actually  sold.  But  not  upon  the  part  which  the  trustees 
had  allotted  to  the  testator's  son,  under  the  discretionary  power  contained 
in  the  will.  That  case  appears  to  be  in  your  favour.]  The  parties  inte- 
rested in  this  will  use  their  own  property  and  divide  the  profits.  This  is 
not  like  the  case  of  a  railroad,  as  in  Bradley  v.  Holdsworth  ;  for  there  the 
land  forms  but  a  very  minute  portion  of  the  stock  ;  and  a  shareholder  would 
*2091  "^^  ^^^^  ^"^^  ^"  *interest  in  land  as  would  confer  the  franchise. 
[Erskine,  J.  Would  it  make  any  difference  if  he  had  the  particu- 
lar right  to  travel  on  the  line  in  his  own  carriage  .^]  It  is  submitted  that 
if  would  ;  and  that  if  his  share  was  of  sufficient  value  in  any  one  county, 
that  would  give  him  the  right  to  vote.  [Erskine,  J.  Would  it  not  be  a 
mere  easement  ?]  It  would  rather  be  a  right  of  way  over  land  which  was 
vested  in  trustees  in  trust  for  himself  and  others;  and  that,  it  is  submitted, 
would  be  an  interest  in  land.  In  Bradley  v.  Holdsworth^  also,  it  was  ex- 
pressly provided  by  the  railway  act  that  the  shares  should  not  constitute 
an  interest  in  land.  The  present  case  is  also  very  distinguishable  from 
Bligh  V.  Brent,  Here  the  parties  have  not  merely  an  interest  in  the  sur- 
plus profits,  as  was  the  case  there.  Moreover,  there  the  land  was  vested 
in  a  corporation  ;  and  individual  members  of  a  corporation  have  no  legal 
interest  in  the  land.  This  distinction  was  ably  pointed  out  in  the  argu- 
ment for  the  respondents  in  Ex  parte  The  Lancaster  Canal  Company^ 
Mont.  &  Bligh,  94,  1  Deac.  &  Chitt.  411,  as  follows  :—<«  Corporators 
have  two  characters :  the  individual  and  the  corporate.  Can  any  indivi- 
dual, in  his  character  of  corporator,  because  there  is  land,  or  an  interest  in 
land  vested  in  the  corporate  body,  have  a  right  of  voting  for  a  member  of 
parliament,  or  a  qualification  to  sport  ?  No  individual  of  a  corporation  can 
have  any  seisin,  or  right,  in  respect  of  the  corporate  property.     The  entire 
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fee  of  the  real  estate  is  in  the  corporate  body."  Mont.  &  Bligh,  106.  And, 
again,  «<  If  a  share  in  corporate  or  joint  stock  becomes  real  property,  be- 
cause the  corporation  or  company  acquires  an  interest  in  land,  the  case 
must  be  universal.  The  Bank  of  England  has  laid  out  money  on  mort- 
gage ;  does  that  give  a  chattel  (a)  interest  to  the  holders  of  bank  stock  ? 
•Does  the  purchase  of  East  India  stock  give  an  interest  in  ihe  ter-  r».2iA 
ritories  of  the  East  India  Company  ?  But  in  both  instances  there  "• 
is  real  estate  belonging  to  the  corporate  body."  Mont.  &  Bligh,  109.  [Ers- 
KiNE,  J.  Would  it  make  any  difference  in  the  present  case  if  the  trustees 
had  been  a  corporation  ?]  It  would  not ;  because  the  cestui  que  trust 
would  be  beneficially  interested  ;  if  indeed  a  corporation  can,  strictly 
speaking,  take  a  trust.  [Maule,  J.  In  the  case  of  a  corporation  it  is  the 
whole  body — the  abstraction  of  law — that  is  seised.  The  members  are  no 
more  seised  than  the  members  of  a  man's  body  could  be  said  to  be  seised 
of  his  estate.]  In  Bdckeridge  v.  Ingram,  2  Ves.  jun.  652,  the  question 
related  to  the  shares  in  the  Avon  navigation.  And  the  master  of  the  rolls 
observed,  « I  have  no  difficulty  in  saying  that  wherever  a  perpetual  inherit- 
ance is  granted,  which  arises  out  of  lands,  or  is  in  any  degree  connected 
with  it,  or,  as  it  is  emphatically  expressed  by  Lord  Coke,  exercisable  with- 
in it,  it  is  that  sort  of  property  the  law  denominates  real,  and  cannot  pass 
by  a  will  without  three  witnesses."  A  similar  principle  had  been  previ- 
ously established,  with  regard  to  the  shares  in  the  New  River  Company,  in 
Townsend  v.  ^sh,  3  Atk.  .336.(6)  [Cresswell,  J.  In  the  course  of  the 
argument  in  Bligh  v.  Brent ,  Parke,  B.,  made  this  observation  :  "  Suppose 
lands  to  have  been  purchased  for  the  purpose  of  an  undertaking,  and  to 
have  been  conveyed  to  certain  parties,  who  executed  a  deed  of  trust,  upon 
trust  to  divide  the  surplus  profits  among  the  original  subscribers ;  would 
their  having  the  surplus  profits  give  the  original  subscribers  any  estate  in 
the  land  ?  It  appears  to  me  that  the  company  are  as  much  distinct  from 
the  proprietors  of  shares  as  one  man  is  *from  another."]  His  lord-  r^^, . 
ship  was  probably  thinking,  at  the  time,  of  a  corporation.  At  most, 
the  observation  was  extra-judicial.  Later  in  the  argument.  Lord  Abinger 
C.  B.,  said,  »*  If  a  joint-stock  company  purchase  property,  each  individual 
shareholder  has  an  interest  in  it ;  but  the  moment  the  company  becomes  a 
corporation,  the  corporation  has  the  property  in  trust  for  the  individuals, 
lliat  proceeds  on  the  principle  that  a  man  cannot  be  trustee  for  himself." 
This  seems  to  be  inconsistent  with  the  previous  remark  of  Parke,  B. 
[Cresswxll,  J.  It  does  not  appear  so  to  me.  Tindal,  C.  J.  The  ques- 
tion in  this  case  really  is,  whether  the  trustees  are  so  in  respect  of  the 
realty,  or  in  respect  of  the  profits.  Maule,  J.  Some  of  the  terms  in  the 
trust  deed  appear  to  be  inconsistent.  In  one  place  the  property  is  spoken 
of  as  stock  in  trade ;  in  another  it  is  said  that  the  trustees  shall  «  stand 


It 


!a)  Quartf  whether  "rear  ie  not  the  word  here  meant  to  be  used. 
6)  See  also  Drybutter  ▼.  Bartholomew,  2  P.  Wma.  127.     Per  Hardwicke,  C,  in  Lord  Staf- 
fard  Y.  Bucklty,  2  Yea.  sen.  182. 
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seised*'^  of  it,  which  would  apply  to  realty.]  The  calling  the  property  stock 
in  trade  will  not  make  it  the  less  realty  ;  and  there  is  nothing  in  the  nature 
of  the  trust  to  show  that  it  was  not  realty  in  fact.  [Cresswell,  J.  No 
doubt  the  property  is  realty  ;  but  the  question  is,  what  interest  the  parties 
took  in  it.]  The  case  finds  that  each  shareholder  enjoyed  his  property  by 
bringing  his  cloth  to  be  fulled  at  the  mill.  [Erle,  J.  Might  not  a  deed 
be  so  framed  as  to  avoid  certain  liabilities  attached  to  the  possession  of 
realty,  such  as  serving  as  a  juror  or  an  overseer  :  as  if  a  party  wished  to 
lay  out  money  in  a  trade  which  required  the  occupation  of  land ;  could 
he  not  make  the  purchase  in  such  a  way  as  to  avoid  these  liabilities  ?] 
It  is  submitted  that  he  could  not.  All  the  liabilities  incident  to  realty  must 
attach  to  an  interest  in  realty.  [Cresswell,  J.  No  doubt  a  party  cannot 
hold  realty  and  say  he  holds  it  as  personalty,  and  so  avoid  these  liabilities.] 
•2121  '^^^'"^  ^^^  several  cases  collected  in  Collier  on  Partnership  (a)  to 
•show  that  the  fact,  of  realty  being  held  in  partnership,  makes  no 
alteration  in  the  nature  of  the  property. 

Hildyardy  in  reply.  There  is  no  question  that  if  partners  hold  realty,  and 
it  is  entered  in  their  books  as  partnership-property,  it  may  be  so  considered 
for  certain  purposes.(6)  What  is  contended  for  on  the  part  of  the  appel- 
lant is,  that  where  land  is  vested  in  certain  parties  as  trustees,  and,  by  a 
subsequent  deed,  the  trust  is  declared  that  the  profits  shall  be  paid  to  cer- 
tain other  parties,  these  latter  have  no  interest  in  the  land.  Suppose  one 
of  the  partners  in  this  mill  had  died  intestate,  would  his  share  in  the  pro- 
perty have  gone  to  his  heirs  or  his  executors?  [Cresswell,  J.  That 
comes  round  to  precisely  the  same  question.]  It  is  assumed  on  the  other 
side  that  the  shareholders  have  an  estate  in  land,  and  it  is  argued  from  that 
assumption  that  they  cannot  divest  themselves  of  the  incidents  attached  to 
realty,  [Maule,  J.  The  fact  of  the  declaration  of  trust  not  being  contem- 
poraneous with  the  conveyance  to  the  trustees,  will  make  no  difference,  if 
the  trust  was  created  and  the  shareholders  took  an  equitable  estate  under 
the  conveyance.]  There  is  nothing  in  the  case  to  show  that  the  trust  was 
created  by  the  conveyance.  [Maule,  J.  Then  who  would  have  the  vote  ? 
The  trustees  ?]  Probably  they  would,  if  they  had  a  beneficial  occupation. 
But  that  is  a  very  different  question.  The  shareholders  have  no  particular 
privileges  over  the  rest  of  the  public,  as  they  must  pay  for  the  use  of  the 
mill.  Cur.  adv,  vulL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
•21*^1  ^"  ^^^  ^^^^  thirty-seven  persons  claimed  the  right  of  *voting  for 
the  west  riding  of  the  county  of  York  in  respect  of  a  qualification 
described  upon  the  list  as  «<  freehold  shares  in  a  mill,  houses  and  land." 
The  revising  barrister  found,  that  the  amount  of  the  shares  possessed  by- 
each  of  the  claimants  in  the  real  property  of  the  company  was  sufficient  to 
confer  a  vote,  provided  the  interest  acquired  by  such  shares  could  be  con- 
sidered as  an  interest  in  real  property.  The  objection  taken  before  him 
(u)  See  pages  68  to  80.  (6)  See  PhUlipt  ▼.  PkUlipt,  I  Mylae  6c  K.  663. 
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was,  that  the  interest  acquired  by  the  several  claimants,  as  the  owners  of 
such  shares,  was  an  interest  in  personalty  only,  and  not  in  land ;  but  the 
revising  barrister  overruled  this  objection,  as  well  as  another  which  applied 
solely  to  the  cases  of  two  of  the  claimants,  Bateman  and  Brookbank,  (to 
which  objection  we  shall  afterwards  advert,)  and  allowed  the  votes  of  all 
the  claimants.  And  we  are  of  opinion  that  the  revising  barrister  was  right 
in  his  decision,  and  that  the  votes  of  the  several  claimants  ought  to  be 
allowed. 

That  the  claimants  took  no  legal  interest  in  the  real  property,  is  placed 
beyond  doubt.  The  freehold  land,  purchased  with  the  money  contributed 
by  the  several  claimants  and  by  other  shareholders,  was  conveyed  to 
trustees  "  unto  and  to  the  use  of  them,  their  heirs  and  assigns,  absolutely :" 
the  trusts  subject  to  which  the  trustees  were  seised,  being  declared  by  the 
copartnership- deed  subsequently  executed  by  the  trustees  and  the  several 
members  of  the  copartnership  thereby  created.  The  only  question  therefore 
is,  whether  the  claimants  take  such  an  equitable  interest  in  the  realty  as 
will,  by  law,  give  them  the  right  to  vote  ;  for  under  the  provisions  of  the 
7  &  8  W.  3,  c.  25,  the  18  G.  2,  c.  18,  the  2  W.  4,  c.  45,  and  the  6  & 
7  Vict.  c.  18,  a  person  seised  in  equity  will  have  the  same  right  to  vote  as 
if  he  had  the  seisin  in  law,  of  a  freehold  estate  of  the  value  of  405.  by  the 
year,  according  to  the  provision  of  the  statute  8  Hen.  6,  c.  7. 

•And  the  ground  on  which  we  consider  these  claimants  to  have  ^*o^A 
such  right,  is  this,  that  the  property  of  which  the  trustees  are  seised  ^ 
in  trust  for  the  benefit  of  the  shareholders  who  form  the  copartnership,  is 
freehold  land ;  that  the  copartners  by  their  committee  are  in  possession 
thereof;  that  the  trusts  declared  by  the  deed  are  no  more  than  agreements 
and  regulations,  entered  into  between  the  copartners  for  the  better  carrying 
on  their  joint  trade  by  the  means  of  such  land  and  the  mill  erected  thereon, 
and  are  not  trusts  which  are  inconsistent  with  an  equitable  seisin  of  the 
freehold  in  the  copartners  ;  and,  lastly,  that  it  is  found  by  the  revising  bar- 
rister that  the  amount ^of  the  shares  of  each  of  the  claimants  in  the  real  pro- 
perty of  the  company  is  sufficient  in  value  to  confer  a  vote. 

It  is  undoubtedly  true,  as  was  urged  at  the  bar,  that  the  trusts  declared 
by  the  copartnership-deed  are  such  as  that  a  court  of  equity  would  deal 
with  the  real  property  as  personalty,  so  fer  as  was  necessary  to  carry  the 
intention  of  this  trading  copartnership  into  execution.  In  general,  there 
can  be  no  question  but  that  for  all  purposes  necessary  to  effectuate  the 
intention  of  the  parties,  personal  estate  may  be  considered  as  real,  and  real 
estate  as  personal,  by  a  court  of  equity ;  as  in  the  ordinary  instance  of 
money  agreed  or  directed  to  be  laid  out  in  land ;  (a)  and  so,  in  the  instance 
of  a  real  estate  under  an  absolute  trust  or  direction  to  sell ;  and  against  this 
general  rule  our  decision  in  the  present  case  will  not  in  any  manner  mili- 

(a)  In  the  case  of  money  bequeathed  upon  trust  to  buy  Greenacre,  in  the  parish  of  A.,  in 
the  county  of  B.,  for  C,  it  could  not  be  contended  that  by  the  mere  bequest,  C.  has  a  freehold 
in  A. 
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tate.  But,  notwithstanding  this  acknowledged  doctrine  of  the  court  jf 
equity,  no  one  can  deny  that  the  land  still  remains  laud,  and  nothing  else 
*2151  ^"^  there  is  no  authority  or  decision  that  *for  the  collateral  purpose 
of  giving  a  vote,  which  has  no  bearing  upon  or  reference  whatever 
to  the  objects  of  the  deed  of  co-partnership,  the  right  of  the  cestui  que  trust 
should  not  remain  just  as  it  would  have  been  without  such  declaration  of 
trusts.  For,  as  to  the  declaration  by  the  copartners  in  the  deed,  ''that  the 
lands  and  buildings  shall  be  deemed  and  considered  as  or  in  the  nature  of 
personal  estate,  and  not  real  estate,"  we  think  the  generality  of  these  words 
must  necessarily  be  limited  by  the  subject-matter  of  the  trusts,  declared  by 
the  deed,  and  that  they  can  extend  no  further  than  the  object  and  purposes 
of  the  deed  require ;  and  further,  we  think  it  may  be  considered  as  a  very 
doubtful  question  whether  the  private  agreement  of  parties,  or  any  authority, 
short  of  that  of  an  act  of  parHament,  can  deprive  the  owners  of  the  free- 
hold of  the  right  of  voting  for  a  member  of  parliament,  which  is  a  right 
inherent  in  the  owners  of  the  freehold,  not  for  their  own  benefit,  but  for 
that  of  the  community  of  which  they  form  a  part.  But,  however  that  may 
be,  it  appears  to  us  such  right  is  left  altogether  untouched  by  the  objects 
and  purposes  for  which  the  trusts  of  the  deed  now  under  consideration  are 
created  and  declared.  This  deed  declares  no  trust  whatever  of  the  free- 
hold ;  but,  as  it  appears  by  the  statement  of  the  case  that  the  land  was 
purchased  with  the  money  of  the  several  shareholders  or  copartners,  it  fol- 
lows that  under  the  purchase-deed  there  was  a  resulting  trust  as  to  the  fee- 
simple  and  inheritance  for  their  benefit ;  so  that  each  of  them  would  be 
entitled  to  a  share  in  the  beneficial  interest  therein,  proportioned  to  his 
share  of  the  purchase  money.  The  partnership  deed  does  not  alter  the 
proportions  in  which  the  parties  are  interested  ;  nor  does  it  confer  on  any 
stranger  any  portion  of  the  interest  in  the  land  ;  it  only  regulates  the  mode 
in  which  the  property  shall  be  managed  and  enjoyed,  according  to  the 
♦21fil  q^^^^tity  of  interest  of  each  *shareholder  therein.  And  (he  estate, 
to  use  the  language  of  Lord  Eldon,  in  Crawshay  v.  Maule^ 
1  Swanst.  521,  when  speaking  of  a  freehold  estate  purchased  by  a  partner^ 
ship  for  trading  purposes,  "  though  personal  in  enjoyment,"  is  «  freehold 
in  nature  and  quality ;"  and  it  is  to  the  ftature  and  quality  of  the  estate  we 
are  to  look,  and  not  to  the  mode  of  enjoyment,  when  we  have  to  decide 
whether  it  confers  a  vote. 

It  was  objected  on  the  part  of  the  appellant,  that  the  case  of  Bligh  v. 
Brent^  2  Yo.  &  Coll.  268,  was  an  authority  against  the  claimants,  inas- 
much as  it  proved  that  the  shares  of  a  company,  the  profits  whereof  were 
derivable  from  land,  were  personal  property,  not  real.  But  we  think  it 
sufficient  to  advert  to  a  broad  ground  of  distinction  between  that  case  and 
the  present.  In  the  case  referred  to,  the  company,  that  of  the  Chelsea 
water-works,  was  a  corporation  created  by  act  of  parliament  and  charter 
from  the  crown,  of  which  the  individual  shareholders  were  corporators. 
The  ^hole  of  the  real  property  was  vested  in  a  corporation  aggregate,  who 
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had  the  sole  management  and  control  thereof,  having  power  .0  convert  it 
into  personalty,  or  back  again  into  realty,  at  their  free  pleasure ;  the  indi- 
vidual corporators  having,  as  individuals,  no  more  interest  in  the  freehold 
than  perfect  strangers,  and  no  interest  in  the  surplus  profits  of  the  concern, 
until  they  actually  arise.  In  the  present  case,  the  freehold  is  in  the  trustees 
for  the  benefit  of  the  individual  copartners  in  a  trade,  to  be  managed  and 
conducted  by  a  committee  appointed  by  themselves.  In  many  other  cases 
of  shareholders  in  joint-stock  companies,  where  the  company  has  been  in- 
corporated by  act  of  parliament,  the  legislature  has  expressly  declared  that 
the  «<  shares  be  deemed  personal  estate,  and  transmissible  as  such,  and  not 
of  the  nature  of  real  *property."  Such  was  the  case  of  The  Vaux-  (■♦017 
hall  Bridge  Companj/y  I  Gl.  &  Jam.  101,  and  of  The  Lancaster 
Canal  Company ^  Mont.  &  Bligh,  112,  and  others;  in  which  cases  it  may 
well  be  conceded,  that  there  could  be  no  freehold  interest  in  the  several 
shareholders  so  as  to  entitle  them  to  vote ;  whereas,  in  the  case  before  us, 
there  is  no  other  than  a  vpluntary  declaration  by  the  parties  themselves, 
that  the  real  estate  shall  be  considered  as  personal. 

Upon  the  principle,  therefore, — that  land  and  mills  built  thereon  are  the 
basis  and  subject-matter  of  the  trade  out  of  which  the  profits  arise,  which  are 
to  be  distributed  amongst  the  shareholders;  that  the  trusts  relate  only  to  the 
management  and  conduct  of  the  land  and  mills,  and  the  trade  carried  on  by 
means  of  the  same ;  that  there  is  no  trust  declared  which  is  inconsistent 
with  an  equitable  interest  in  tlie  freehold  in  the  respective  shareholders ;  that 
the  copartners  are,  by  their  committee,  in  possession ;  and,  lastly,  that  the 
value  of  each  man's  share  is  suflScient  to  enable  him  to  vote  ; — we  think  the 
shareholders  had  an  equitable  seisin  (a)  in  a  sufficient  estate  to  enable  them 
to  vote  for  the  county. 

As  to  the  objection  raised  against  the  right  of  the  two  particular  claimants, 
Bateman  and  Brookbank,  we  see  no  ground  whatever  for  considering  money 
borrowed  by  the  trustees  on  bonds  and  notes,(6)  as  having  the  eflfect  of 
mortgages  on  their  shares;  and,  indeed,  this  objection  was  little  relied 
upon  in  argument. 

On  the  whole,  we  think  the  decision  is  right,  and  that  it  ought  to  be 

Afi^med. 

(a)  Antd,  48.  (6)  Supra,  200. 
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The  judges  who  sat  in  banco  in  this  vacation  were, 

TiNDAL,  C.  J.  Maule,  J. 

Erskine,  J.  Cresswell,  J. 


MILLS  V.  LADBROKE.    Feb.  12. 


By  an  indenture  lietween  A.  and  B.  of  the  first  part,  C.  of  the  second  part,  the  several  person 
whose  names  and  seals  were  thereto  affixed,  as  shareholders  of  a  certain  company  then  aboa 
to  be  formed,  of  the  third  part,  and  certain  other  persons  of  the  fourth  part, — ^reciting  that  A. 
and  B.  were  possessed  of  a  certain  coUieiy,  for  the  residue  of  a  term  of  42  years,  with  fbU 
powers  for  working,  &c.,  and  had  proposed  to  divide  the  colliery  and  works  into  eighteen 
shares  cf  4000/.  each,  and  that  they  had  agreed  to  sell,  and  the  several  persons  parties  thereto  of 
the  third  part  had  agreed  respectively  to  purchase,  so  many  of  the  shares  respectively  as  were  set 
opposite  their  respective  names,  amounting  altogether  to  fifteen  shares  therein,  at  the  said  price, 
the  other  three  eighteenth  shares  being  retained  by  A.  and  B.,  and  that  each  of  the  parties 
thereto  of  the  third  part  had  paid  1000/.  for  each  share— each  of  them  A.  and  B.  fcverally 
covenanted  with  each  of  the  parties  thereto  of  the  third  part,  their  executors,  &c,  (irUer  aliOy) 
that  they  would  produce  and  show  a  good  title  to  the  term,  that  they  would  effectually  assign 
the  same,  and  that  they  would,  within  a  certain  time,  complete  certain  specified  works. 
Heldf  that  the  covenant  by  A.  and  B.  was  a  several  covenant  with  each  of  the  parties  to  the 
indenture  of  the  third  part,  each  covenantee  having  such  a  separate  interest  in  the  subject- 
matter  of  the  covenant  as  to  enable  him  to  sue  alone  upon  the  covenant 

Co\'ENANT.  The  declaration  stated  that,  theretofore,  to  wit,  on  the  18th 
of  March,  1839,  by  a  certain  memorandum  of  an  agreement  indented  then 
•2191  ™^^^  between  one  Robert  Arthur  Fitzhardinge  Kingscote  *and 
■'  Thomas  Browne  of  the  first  part,  Henry  Kingscote  of  the  second 
part,  the  several  other  persons  whose  names  were  thereunto  subscribed  and 
seals  affixed,  as  shareholders  of  a  certain  company  then  about  to  be  formed, 
(and  amongst  others  the  plaintiff,)  of  the  third  part,  the  said  Henry  Kings- 
cote, the  plaintiff,  and  one  —  Murray  of  the  fourth  part,  after  reciting, 
amongst  other  things,  that,  under  or  by  virtue  of  certain  articles  of  agree- 
ment, bearing  date  the  2d  of  January,  1837,  made  between  Charles  Molloy , 
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for  and  on  behalf  of  the  Countess  of  Newburgh,  of  the  one  part,  and  the 
said  T.  Browne,  on  behalf  of  the  said  R.  A.  F.  Kingscote  and  others,  on 
the  other  part,  (a  copy  of  which  said  articles  of  agreement  was  annexed  to 
the  said  indenture,)  the  said  R.  A.  F.  Kingscote  and  the  said  T.  Browne 
were  possessed  of,  or  otherwise  well  entitled  to,  the  collieries,  coal-mines, 
and  seams  of  coal,  within  and  under  the  manor,  land,  and  grounds  of  the 
said  Countess  of  Newburgh  at  Amble,  Hauxley,  and  Togston,  in  the  parish 
of  Warkworth,  in  the  county  of  Northumberland,  or  elsewhere  in  the  said 
parish,  in  the  said  articles  of  agreement  stated  to  be  computed  to  be  up- 
wards of  2000  acres  in  extent,  but  then  ascertained  to  be  upwards  of  2600 
acres  in  extent,  for  the  residue  of  a  certain  term  of  forty-two  years  from  the 
1st  of  January,  1837,  with  full  powers  for  working  the  said  coal-mines,  and 
rights  of  wayleave  and  erecting  staiths  or  shipping-places,  and  other  powers, 
licenses,  and  authorities  in  the  said  'articles  mentioned,  at  and  un-  r«ooA 
der  the  yearly  and  other  rents  and  services  therein  reserved  or  men- 
tioned ;  and  that  the  said  R.  A.  F.  Kingscote  and  the  said  T.  Browne  had 
sunk  pits,  laid  down  railways,  erected  staiths,  and  had  opened  and  com- 
menced winning  and  working  the  said  colliery,  and  that  the  said  R.  A.  F. 
Kingscote  and  the  said  T.  Browne  had  opened  and  won  one  seam  of  coal, 
at  the  depth  of  twenty-three  fathoms  or  thereabouts,  of  the  thickness  of  six 
feet  six  inches  or  thereabouts,  and  had  also  at  the  depths  of  fifty-six  fa- 
thoms, and  seventy-three  fathoms,  or  thereabouts  respectively,  bored  to  and 
ascertained  the  existence  of  two  other  seams,  of  four  feet  two  inches,  and 
four  feet  ten  inches,  or  thereabouts  respectively ;  and  that  an  act  of  parlia- 
ment had  been  obtained  in  the  first  year  of  the  reign  of  Queen  Victoria,  for 
forming  a  harbour  in  the  parish  of  Warkworth,  in  the  county  of  North- 
umberland, by  improving  the  navigation  of  the  river  Coquet,  and  for  ren- 
dering the  same  safe  and  commodious,  and  easy  of  access,  and  which  har- 
bour was  about  forthwith  to  be  made  by  the  commissioners  therein  named ; 
and  that  a  report  had  been  obtained  from  Sir  John  Rennie,  dated  1st  of 
March,  1838,  upon  the  said  harbour,  and  two  plans  marked  No.  1  and  No. 
2  respectively,  and  specifications  and  estimates  of  and  for  the  same  respec- 
tively, which  plan  No.  1  had  been  adopted  and  approved  by  the  said  com- 
missioners, and  a  copy  thereof,  and  copies  of  the  report  and  specification 
and  estimate,  were  annexed  to  the  said  indenture ;  and  that  the  said  R.  A.  F. 
Kingscote  and  the  said  T.  Browne  had  proposed  to  divide  the  said  colliery 
and  works  into  eighteen  shares  of  4000/.  each,  and  that  they  had  agreed 
to  sell,  and  the  said  several  persons  parties  thereto  of  the  third  part  (the 
said  plaintiff  being  one  of  such  parties)  had  agreed  respectively  to  purchase, 
so  many  of  the  shares  •respectively  as  were  set  opposite  their  re-  r*oo\ 
spective  names,  amounting  altogether  to  fifteen  shares  therein,  at 
the  said  price,  the  other  three  eighteenth  shares  being  retained  by  the  said 
R.  A.  F.  Kingscote  and  the  said  T.  Browne ;  and  that  such  purchase  had 
been  contracted  to  be  made  upon  the  terms,  conditions,  guarantees,  cove- 
nants, declara^ons,  and  provisions  thereinafter  mentioned ;  and  that  each 
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of  the  parties  thereto  of  the  third  part  (the  plaintiff  being  one  of  such  par- 
ties) had  paid  the  sum  of  1000/.  for  each  share,  each  of  them  the  said 
R.  A.  F.  Kingscote  and  the  said  T.  Browne  did  thereby,  in  consideration 
of  the  sum  of  1000/.  per  share,  making  together  the  sum  of  15,000/.,  so 
paid  as  aforesaid,  the  receipt  whereof  was  thereby  acknowledged,  and  of 
the  further  sum  of  3000/.  per  share,  to  be  paid  as  thereinbefore  mentioned, 
making  together  the  further  sum  of  45,000/.,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  severally  covenant  and  agree  with  each  of  the  said 
parties  thereto  of  the  third  part,  (the  plaintiff  being  one  of  such  parties,) 
their  executors,  administrators,  and  assigns ;  and  each  of  tlie  said  parties 
thereto  of  the  third  part  did  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  and  for  and  in  respect  of  the  share,  or  shares  so  set  opposite 
his  name  or  names  as  aforesaid,  covenant  and  agree  with  the  said  R.  A.  F. 
Kingscote  and  the  said  T.  Browne,  and  each  of  them,  their  executors,  ad- 
ministrators, and  assigns,  amongst  other  things,  in  manner  following,  vide- 
licet: first,  that  the  said  colliery,  coal- works,  and  premises  should  be 
divided  into  eighteen  shares  of  4000/.  each,  and  each  of  the  said  parties 
thereto  of  the  third  part  (the  plaintiff  being  one  of  such  parties)  should  be 
possessed  of  and  interested  in  the  same,  and  all  the  gains  and  profits  there- 
of, to  the  extent  of  the  share  or  shares  so  set  opposite  his  name  as  afore- 
♦2221  ^^'^  '  secondly,  that  the  said  *R.  A.  F.  Kingscote  and  the  said  T. 
Browne  should  produce  and  show  a  good  and  marketable  title  to 
the  said  term  of  forty-two  years,  and  the  said  seams  of  coal  and  premises, 
and  the  liberties,  powers,  authorities,  and  licenses  demised  and  granted  or 
agreed  to  be  demised  and  granted  by  or  mentioned  in  the  said  articles  of 
agreement,  and  to  the  said  colliery,  pits,  erections,  buildings  and  works, 
staiths,  and  shipping-places  upon  the  said  Coquet  harbour,  then  made,  or  to 
be  made  as  thereinafter  covenanted  and  provided  for,  upon  the  premises  so 
agreed  to  be  demised  as  therein  aforesaid,  and  also  to  good  and  sufficient 
railroads  and  rights  of  way  and  access  to  the  said  shipping-places;  and 
should  and  would  effectually  assign,  assure,  and  vest  the  same  according  to 
the  true  intent  and  meaning  of  the  said  indenture;  and  also,  that,  if  the  said 
Lady  Newburgh  should  be  induced  to  grant  any  extension  of  the  said  term 
of  forty-two  years,  the  benefit  of  such  extended  term  should  belong  to  the 
several  parties  thereto  according  to  their  said  several  shares ;  thirdly,  that 
the  said  R.  A.  F.  Kingscote  and  the  said  T.  Browne,  their  executors  or 
administrators,  should  and  would  forthwith  and  with  all  practicable  speed 
proceed  with,  and  within  twelve  calendar  months  from  the  first  of  May 
then  next,  well  and  effectually  complete  the  opening  to  and  winning  of  the 
said  second  and  third  seams  of  coal,  with  sufficient  pits,  drifts,  and  all  other 
necessary  workings  and  openings  sufficient  for  the  working  and  getting 
from  the  said  third  seam  50,000  Newcastle  chaldrons  of  large  marketable 

coal,  exclusive  of  small  coal  per  annum  equivalent  to tons,  with  all 

the  necessary  pumping  and  other  steam-engines,  machinery,  and  apparatus, 
h(»rses,  carriages,    wagons,    railroads,  and   ways,  staiths,  and   shipping- 
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places,  sufficient  for  draining  the  said  works,  and  for  lifting,  conveying^ 
and  shipping  the  said  *quantity  of  50,000  Newcastle  chaldrons  per  [*oo;^ 
annunn,  and  workmen^s  cottages,  stables,  houses,  buildings,  and 
erections,  and  generally  all  the  plant  and  establishment  sufficient  and  pro- 
per for  a  colliery  with  an  annual  get  and  vend  of  50,000  Newcastle  chal- 
drons of  such  coal  as  aforesaid,  in  good  and  sufficient  order,  repair,  and 
condition  ;  fourthly,  that  the  said  R.  A.  F.  Kingscote  and  the  saidT.  Browne 
should  and  would  forthwith  lend  and  advance,  or  cause  and  procure  to  be 
lent,  to  the  commissioners  for  making  the  said  Coquet  harbour,  sufficient 
moneys  for  the  making  and  completing  of  the  said  harbour,  and  all  the 
works  thereof,  in  all  respects  according  to  the  said  plan  No.  1  and  specifi- 
cation of  Sir  John  Rennie :  and  the  said  R.  A.  F.  Kingscote  and  the  said 
T.  Browne  did  expressly  covenant  as  aforesaid,  that  the  said  harbour  and 
works  should  be  forthwith  proceeded  with,  and  bond  fide,  and  with  all 
practicable  speed,  completed  and  perfected,  according  to  the  said  plan  and 
specification,  and  that  the  same  should  be  finished  within  four  years  from 
the  date  thereof  at  the  latest ;  sixthly,  that  each  of  the  several  parties  thereto 
of  the  third  part  should  and  would  pay  the  further  or  remaining  sum  of 
3000/.  for  his  share,  or  each  of  his  shares,  if  more  than  one,  In  the  manner 
and  at  the  times  following,  that  is  to  say,  the  sum  of  1000/.  on  the  day  after 
the  date  thereof,  the  further  sum  of  1000/.  on  the  1st  of  June  then  next,  and 
the  further  sum  of  1000/.  when  and  so  soon  as  the  colliery  works  should  be 
fully  completed  according  to  the  true  intent  and  meaning  of  the  third  article 
or  covenant,  and  the  harbour  made  and  completed  according  to  the  said 
fourth  article  or  covenant ;  and,  that  if  default  should  be  made  in  the  pay- 
ment of  any  of  the  said  instalments  on  any  of  the  days  appointed  therefore,  the 
same  should  bear  interest  until  paid,  at  the  rate  of  5/.  per  cent,  per  annum : 
provided,  and  it  was  thereby  expressly  declared  and  agreed,  that  the  said 
instalments  therein  mentioned  *to  be  payable  on  the  1st  of  June  then  \*20a 
next  should  not  be  then  payable  unless  in  the  mean  time  the  said 
R.  A.  F.  Kingscote  and  the  said  T.  Browne  should  have  bona  fide  and  ef- 
fectually, by  themselves  or  such  commissioners  as  aforesaid,  proceeded  with 
the  said  coal-works,  &c. 

The  declaration  then  alleged  that,  afterwards,  to  wit,  on  the  22d  of 
March,  1842,  by  a  certain  deed  endorsed  on  the  said  indenture,  and  then 
made  between  the  said  R.  A.  F.  Kingscote  and  T.  Browne,  of  the  first 
part,  Robert  Ladbroke  the  defendant,  of  the  second  part,  the  several  per- 
sons whose  names  were  thereto  subscribed,  and  seals  affixed,  together  with 
one  Arthur  Eden,  of  the  third  part,  and  the  said  Henry  Kingscote,  the 
plaintifT,  and  the  said  T.  L.  Murray,  of  the  fourth  part,  after  reciting, 
among  other  things,  that  the  said  R.  A.  F.  Kingscote  was  desirous  of  being 
released  and  discharged  of  and  from  all  further  liability  under  his  covenants 
and  agreements  in  the  said  indenture  of  the  18th  of  March,  1839,  contained, 
and  to  substitute  in  his  place  Robert  Ladbroke  the  defendant,  who  had 
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agreed  to  take  upon  himself  the  obligation  and  burden  thereof;  and  that 
the  term  of  forty-two  years  had  then  agreed  to  be  extended  to  the  term  of 
forty-three  years,  to  be  computed  from  the  1st  of  January,  1839, — it  was 
by  the  said  deed  so  endorsed  witnessed,  that  the  defendant  did  thereby,  for 
himself,  his  executors  and  administrators,  covenant  and  agree  with  the 
several  parties  thereto  of  the  third  part  respectively,  and  their  respective 
executors,  administrators,  and  assigns,  that  he,  his  heirs,  executors  and 
administrators,  should  and  would  in  all  respects  perform,  observe,  and 
fulfil  all  the  covenants,  articles,  and  agreements  in  the  said  indenture  of 
the  I8th  of  March,  1839,  mentioned,  and  discharge  and  satisfy  all  the  du- 
ties, obligations,  liabilities,  and  claims  whatsoever  in  respect  thereof,  or  by 
reason  of  any  past,  existing,  or  future  breach  thereof,  in  the  place  and 

♦2251  ^^^^^  *^^  ^^^  ^^^^  ^'  ^'  ^'  ^^^^S^^^^^i  ^^^  i"  such  and  the  like 
manner  to  all  intents  and  purposes  as  the  said  R.  A.  F.  Kingscote 
then  was,  or  his  heirs,  executors  or  administrators,  would  be  liable  to  do 
but  for  the  release  thereinafter  contained,  and  as  if  the  name  of  him  the  de- 
fendant had  been  originally  therein  inserted  instead  of  the  name  of  the  said 
R.  A.  F.  Kingscote  ;  in  consideration  of  which  covenant  of  the  defendant, 
the  said  parties  thereto  of  the  third  part  respectively  (each  for  himself,  his 
executors  and  administrators)  had  acquitted,  released,  and  discharged,  and 
did  thereby  acquit,  &c.  the  said  R.  A.  F.  Kingscote,  his  heirs,  executors 
and  administrators,  of  all  the  therein  written  covenants,  articles,  and  agree- 
ments on  his  part  to  be  fulfilled  and  observed,  and  all  duties,  obligations, 
and  liabilities,  and  claims  for  compensation  or  damages  in  respect  thereof, 
and  all  other  claims,  actions,  suits,  and  demands  whatsoever  for  or  in  re- 
spect thereof ;  provided  always,  and  it  was  thereby  by  the  said  T.  Browne 
and  Henry  Kingscote  expressly  covenanted,  agreed,  and  declared,  that  the 
said  release  of  the  said  R,  A.  F.  Kingscote  should  not  in  any  way  operate 
as  a  release  to  them,  or  either  of  them,  of  any  such  covenant,  article,  or 
agreement,  duty,  obligation,  liability,  or  claim,  but  they  should  respectively 
be  and  remain  liable  at  law  and  in  equity,  to  all  intents  and  purposes,  as 
if  no  release  had  been  made,  and  they  respectively  should  not  plead,  aver, 
allege,  or  set  up,  or  in  any  manner  avail  themselves  of  such  release  in 
any  court  of  law  or  equity  in  discharge  or  diminution  of  their  respective 
liabilities. 

The  declaration  then  alleged,  that,  after  the  making  of  the  indenture, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the  several  days  and 
times  appointed  for  the  payment  thereof,  the  plaintiff,  in  pursuance  of  the 
covenant  in  the  said  indenture  contained,  paid  the  further  sums  or  instal- 
ments of  1000/.  and  1000/.,  making  in  the  whole  the  sum  of  3000/.,  for 
•2261  ^"^  ^"  account  of  •one  of  the  said  shares  of  and  in  the  said  col- 
liery and  the  said  works :  and,  that  although  the  plaintiff  had  in  all 
things  kept,  performed,  and  fulfilled  the  covenants  in  the  said  indenture 
contained  on  his  part  and  behalf  .to  be  performed  and  fulfilled,  yet  the  de- 
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rendaut  bad  disregarded  his  covenant,  in  this,  to  wit,  that  neither  the  said 
R.  A.  F.  Kingscote  and  T.  Browne,  nor  the  defendant,  did  or  would,  nor 
did  nor  would  either  of  them,  (although  often  requested  so  to  do,  and  al- 
though a  reasonable  time  in  that  behalf  had  long  since  and  before  the  com- 
mencement of  the  suit  elapsed,)  produce  or  show  a  good  marketable  tide 
to  the  said  term  of  years  and  the  said  seams  of  coal  and  premises,  and  the 
liberties,  powers,  authorities,  and  licenses  demised  and  granted  or  agreed 
to  be  demised  and  granted  by  or  mentioned  in  the  said  articles  of  agree- 
ment, and  to  the  said  colliery,  pits,  erections,  buildings,  and  works,  staiths, 
and  shipping-places  upon  the  said  Coquet  harbour  then  made,  and  to  the 
said  railroads  and  rights  of  way  and  access  to  the  said  shipping-places ; 
and  did  not  nor  would  effectually  assign,  assure,  or  vest  the  same  accord- 
ing to  the  true  intent  and  meaning  of  the  said  indenture  :  but,  on  the  con- 
trary thereof,  the  said  T.  Browne  and  the  defendant,  after  the  making  of 
the  said  last-mentioned  deed,  when  they  were  then  requested  as  aforesaid, 
produced  and  showed  a  bad  and  insufficient  and  unmarketable  title  to  the 
said  right  of  way  and  access  to  the  said  shipping-places:  and  that  the  de- 
fendant fiirther  disregarded  his  covenant,  in  this,  that  the  said  harbour 
and  works  were  not,  after  the  making  of  the  last-mentioned  deed,  bond 
fide,  and  with  all  practicable  speed,  prosecuted,  completed,  or  perfected, 
according  to  the  said  plan  and  specification,  nor  were  the  same  finished 
within  four  years  fi'om  the  date  of  the  said  first-mentioned  indenture,  but, 
on  the  contrary  thereof,  the  said  harbour  and  works,  at  the  time  of  com- 
mencing the  suit,  although  the  period  of  *four  years  from*  the  date  r*oQ7 
of  the  indenture  had  long  elapsed,  were  wholly  incomplete  and 
unfinished.  By  reason  of  which  several  premises  the  plaintiff  not  only 
wholly  lost  and  was  deprived  of  the  sum  of  3000/.  so  paid  by  him  as  afore- 
said, but  had  also  been  deprived  of  all  the  benefits  and  advantages  which 
would  have  arisen  from  the  completion  and  fulfilment  of  the  covenants  in 
the  indenture  mentioned,  and  had  been  put  to  great  expense,  amounting 
&c.,  in  endeavouring  to  procure  such  good  and  marketable  title  as  afore- 
said. Profert  of  the  indenture  of  the  18th  of  March,  1839,  with  the  deed 
of  the  22d  of  March,  1842,  endorsed. 

The  defendant  set  out  on  oyer  the  indenture  of  the  18th  of  March,  1839, 
with  the  agreement  therein  referred  to,  of  the  2d  of  January,  1837 ;  and 
also  the  deed  of  the  22d  of  March,  1842,  and  pleaded,  seventhly,  that  the 
plaintiff  and  the  other  parties  to  the  first  deed,  of  the  third  part,  by  the  last- 
mentioned  deed  released  and  discharged  R.  A.  F.  Kingscote,  his  heirs,  exe- 
cutors and  administrators,  of  and  firom  all  covenants,  &c.,  in  the  indenture 
of  the  18th  of  March,  1839. 

Special  demurrer  to  this  plea,  assigning  for  causes,  that  it  attempted  to 
put  in  issue  matter  of  law,  and  did  not  sdlege  any  thing  on  which  an  issue 
in  fact  could  be  taken ;  and  that  the  plea  neither  confessed  nor  avoided  the 
cause  of  action  stated  in  the  declaration,  nor  put  in  issue  any  material  fac^ 
therein  alleged,  &c.    Joinder. 

VOL.  vu.  19  N 
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On  the  argument  of  the  demurrer  in  Hilary  term  last,  Talfourdj  Seijt., 
stated  that  he  did  not  intend  to  support  the  plea.(a) 

*2281  *^^^  '^'  ^^^^y  Seijt.,  for  the  plaintiff.  The  only  remaining 
question  is,  'M'hether  the  plaintiff  can  sue  alone  upon  the  covenant 
in  the  deed  of  the  18th  of  March,  1839.  R.  A.  F.  Kingscote  and  T. 
Browne,  being  possessed  of  certain  mines  for  a  term  of  forty-two  years,  pro- 
posed to  establish  a  sort  of  joint-stock  company,  and  to  divide  their  interest 
therein  into  eighteen  shares  of  the  value  of  4000/.  each.  By  a  deed  of  the 
18th  of  March,  1839,  made  between  them  of  the  first  part,  one  Henry 
Kingscote  of  the  second  part,  the  several  persons  whose  names  and  seals  were 
thereto  affixed  (of  whom  the  plaintiff  was  one)  of  the  third  part,  and  certain 
persons  therein  mentioned  of  the  fourth  part,  each  of  them  the  said  R.  A.  F. 
Kingscote  and  Browne  did  severally  covenant  and  agree  with  each  of  the 
said  parties  thereto  of  the  third  party  (the  plaintiff  being  one  of  them,)  amongst 
other  things,  to  produce  and  show  a  good  and  marketable  title  to  the  said 
term  of  forty-two  years  of  the  said  seams  of  coal,  &c. ;  effectually  to  assign 
the  same  according  to  the  true  intent  and  meaning  of  the  indenture  ;  and, 
within  a  certain  time,  to  complete  certain  specified  works.  And  by  a  sub- 
*2291  ^^9^^^^  deed,  endorsed  on  the  ^former,  and  bearing  date  the  22d 
of  March,  1842,  the  defendant  covenanted  with  the  parties  to  that 
deed  of  the  third  part  (of  whom  the  plaintiff  was  one)  that  he  would  per- 
form and  fulfil  all  the  covenants  entered  into  by  R.  A.  F.  Kingscote  in  the 
first-mentioned  deed,  and  satisfy  all  claims  by  reason  of  any  past,  existing, 
or  future  breach,  in  the  place  and  stead  of  the  said  R.  A.  F.  Kingscote,  and 
in  the  like  manner  to  all  intents  and  purposes  as  the  said  R.  A.  F.  Kingscote 
would  be  liable  to  do.  It  is  to  be  observed,  that  the  covenant  in  the  first- 
mentioned  deed  is  by  R.  A.  F.  Kingscote  and  Browne  severally^  and  the 
covenantees  are  each  entitled  to  separate  and  distinct  shares  in  the  mines.  It 
would  be  a  perversion  of  the  intention  of  the  parties  if  each  covenantee  could 
not  bring  a  separate  action  for  any  breach  of  contract,  but  was  obliged  to  join 
with  all  the  others ;  for  if  that  were  so,  any  one  might  release  the  whole 
covenant.     The  only  connection  among  the  covenantees  is  their  holding 

(a)  The  following  points  were  nuurked  for  argument : 

For  the  plaintiff— that  the  action  was  founded  on  the  covenant  actually  entered  into  bj  the 
defendant  himself,  which  (by  reference  to  the  indenture  of  the  18th  of  March,  1839)  was  a 
covenant  by  the  defendant  to  do  all  things  which  R.  A.  F.  Kingscote  would  have  been  bound 
by  his  covenant  to  do  at  or  after  the  time  when  the  second  deed  was  executed  by  the  defend- 
ant ;  that  the  declaration  assigned  breaches  after  the  date  and  execution  of  the  lastpmentioned 
deed ;  and  that  the  defendant  was  estopped  from  setting  up  the  release  of  R.  A.  F.  Kingscote 
in  discharge  of  his  own  liability. 

For  the  defendant — First,  that,  as  his  covenant  was  intended  to  be  subetitated  for  that  of 
K.  A.  F.  Kingscote,  and  the  covenant  of  R.  A.  F.  Kingscote  was  joint,  the  defendant's  was 
joint  also,  and  was  therefore  discharged  by  the  release  to  R.  A.  F.  Kingscote,  at  least  so  fer  as 
related  to  the  covenant  for  the  completion  of  the  works  within  four  years:  secondly,  that  it 
appeared  that  the  covenai  ts  declared  upon  were  made  with  other  persons  as  well  as  the  plain- 
tiJOT;  that  all  the  covenantees  had  a  joint  interest,  and  were  joinUy  entiUed  to  sue  upon  the 
covenants  declared  upon ;  and  that  the  action  could  not  be  maintained  by  the  plaintiff  alone 
without  showing  that  the  other  covenantees  were  dead ;  and  that  the  declaration  was  bad  foi 
not  containing  such  an  averment 
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shares  in  the  same  concern ;  in  other  respects  their  interests  are  distinct.  The 
nature  of  a  covenant,  whether  it  be  joint  or  several,  depends  more  upon  the 
interest  of  the  parties  than  the  precise  language  used:  thus  a  covenant, 
although  in  terms  joint,  may  be  in  its  effects  several.  In  Slingsby^s  case, 
5  Co.  Rep.  18  b,  it  was  agreed,  that,  «  when  it  appears  by  the  declaration 
that  every  of  the  covenantees  hath,  or  is  to  have,  a  several  interest  or  estate, 
there,  where  the  covenant  is  made  with  the  covenantees  et  cum  quolibei 
eonimy  these  words  cum  quolibei  eorum  make  the  covenant  several  in  respect 
of  their  several  interests.  As,  if  a  man  by  indenture  demises  to  A.  Bhch- 
acre^  to  B.  WhUeacre^  and  to  C.  Greenacre^  and  covenants  with  them,  and 
quolibei  eorum j  that  he  is  lawful  owner  of  the  said  acres,  &c.,  m  that  case, 
in  respect  of  the  said  several  interests  by  the  said  words  et  cum  quolibei  eorum^ 
the  covenant  is  made  *several ;  but,  if  he  demises  to  them  the  acres  r»230 
jointly,  then  these  words  cum  quolibei  eorum  are  void,  for,  a  man  ^ 
by  his  covenant  (unless  in  respect  of  several  interests)  cannot  make  it  first 
joint,  and  then  make  it  several  by  the  same  or  the  like  words,  cum  quolibei 
eorum;  for,  although  sundiy  persons  may  bind  themselves  et  quemlibet 
eorumy — and  so  the  obligation  shall  be  joint  or  several  at  the  election  of  the 
obligee, — ^yet  a  man  cannot  bind  himself  to  three  and  to  each  of  them,  to 
make  it  joint  or  several  at  the  election  of  several  persons  for  one  and  the 
same  cause  ;  for,  the  court  would  be  in  doubt  for  which  of  them  to  give 
judgment ;  which  the  law  would  not  suffer,  as  is  held  in  3  H.  6,  44  b.(a) 
There,  it  appears  that  one  brought  a  replevin  against  two  persons  for  an  ox, 
who  made  several  avowries,  each  by  himself  in  his  own  right ;  and  there,  by 
advice  of  all  the  justices,  both  the  avowries  abated,  for  the  inconveniency, 
that,  if  both  the  issues  should  be  found  for  the  avowants,  the  court  could 
not  give  judgment  on  them  severally  for  one  and  the  same  thing.  Also, 
the  covenantor,  in  the  case  at  bar,  would  be  divers  times  charged  for  one 
and  the  same  thing ;  and  therefore  the  said  words  et  cum  quolibet  eorum 
are,  in  such  case,  but  words  of  amplification  and  abundance,  and  cannot 
sever  the  joint  cause  of  action."  So,  in  Eccleston  v.  Clipshamj  1  Saund.  153, 
2  Keble,  338, 339,  347, 385,  S.  C,  it  was  held,  that,  though  a  covenant  be 
joint  and  several  in  the  terms  of  it,  yet,  if  the  interest  and  cause  of  action 
be  joittty  the  action  must  be  brought  by  all  the  covenantees :  and,  on  the 
other  hand,  if  the  mterest  and  cause  of  action  be  severaly  the  action  may  be 
brought  by  one  only.  In  Owston  v.  Ogky  13  East,  538,  part-owners  of  a 
ship  having  agreed  «  each  and  every  of  them  with  the  others  and  each  and 
every  of  the  others,"  •that  the  ship  should  proceed  on  a  certain  r*23i 
voyage  under  the  exclu^ue  management  and  control  of  one  of  them  ^ 
as  shifts  husband;  and  that,  afier  her  return,  «a  full  account  should  be 
made  of  the  said  ship  and  her  concerns/'  and  the  neat  profits  be  divided  in 
proportion,  after  deducting  all  charges :  it  was  held,  that  the  duty  of  making 
out  such  account  was  cast  upon  the  ship's  husband ;  and  that,  for  not  doing 

(a)  P.  3  H.  6,  fo.  44  b.  As  to  which  caie,  we  4  Nev.  dt  Mann.  339  (b).  And  Me  6  Manr 
4c  RyL  303  (c}»  304  (c;. 
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so,  and  not  dividing  the  neat  profits  after  deducting  all  charges,  within  a 
reasonable  time  after  the  ship's  return,  an  action  lay  against  him  upon  the 
agreement,  by  each  of  the  part-owners.  Bayley,  J.,  there  said :  "  If  the 
covenant  to  account  were  not  several,  then  the  ship's  husband  showing  the 
account  to  any  one  of  the  adventurers  would  be  an  answer  to  an  action  for 
not  showing  it  to  any  other,  and  all  the  others  might  remain  in  ignorance 
of  it."  So,  in  Servante  v.  James,  10  B.  &  C.  410,  5  Mann.  &  Ryl.  299,  a 
covenant  by  the  master  of  a  vessel  with  the  several  part-owners,  and  their 
several  and  respective  executors,  administrators  and  assigns, — to  pay  cer- 
tain moneys  to  them,  and  to  their  and  every  of  their  respective  executors, 
administrators  and  assigns,  at  a  certain  banker's,  and  in  such  parts  and 
proportions  as  were  set  against  their  several  and  respective  names, — was 
held  to  be  a  several  covenant,  upon  which  each  covenantee  must  sue 
severaUy  in  respect  of  his  several  interest,  and  that  they  could  not  maintain 
a  joint  action.  Here,  supposing  the  covenant  to  be  joint,  it  is  apprehended, 
that  if  the  covenantor  were  to  produce  a  good  title  to  one  covenantee,  then 
no  other  covenantee  could  compel,  either  at  law  or  in  equity,  a  production 
to  him.  The  consequence  might  be  that  the  damage  would  ensue  to  one 
without  the  others  participating  in  it ;  for  as  regards  the  non-production  of 
a  good  title,  and  the  non-completion  of  the  works,  the  injury  resulting 
•2321  ^^"'^  ^^^  necessarily  be  the  same  to  all  of  the  •covenantees.  In 
^  James  v.  Emery,  8  Taunt.  245,  2  Marsh.  195,  it  was  held,  that,  if 
the  interest  of  several  covenantees  be  several,  they  may  maintain  several 
actions,  although  the  language  of  the  covenant  be  that  of  a  joint  covenant. 
GiBBs,  C.  J.,  there  says:  «The  principle  is  well  known,  and  fully  esta- 
blished, that,  if  the  interest  be  joint,  the  action  must  be  joint,  although  the 
words  of  the  covenant  be  several ;  and,  if  the  interest  be  several,  the 
covenant  will  be  several,  although  the  terms  of  it  be  joint." 

Talfourdy  Serjt.,  (with  whom  were  Cliannelly  Serjt.,  and  Tbm/mson,) 
contrd.  This  action  is  improperly  brought  by  the  plaintiff  alone.  The 
general  principle,  which  is  laid  down  as  law  m  the  cases  cited,  will  not  be 
disputed.  [Maule,  J.  Is  it  a  rule  of  law,  or  a  rule  of  construction,  whe- 
ther a  covenant  is  joint  or  several  ?  If  a  party  chooses  to  covenant  with 
another  person,  respecting  a  subject-matter  in  which  other  individuals  are 
interested,  there  is  no  rule  of  law  prohibiting  him  from  doing  so.]  It  is, 
perhaps,  more  properly  a  rule  of  construction,  of  which  the  present  case  is 
an  illustration  ;  for  the  defendant  comes  in  by  way  of  substitution,  and  co- 
venants to  perform  all  the  covenants  entered  into  by  another  person.  In 
order  to  determine  whether  the  covenant  is  jobt  or  several,  the  court  will 
look  at  the  nature  of  the  interest  in  the  subject-matter  of  the  covenant. 
The  deed  discloses  a  contract  for  a  partnership.  Although  it  is  contem- 
plated that  the  amount  of  the  interest  of  the  parties  may  vaiy,  in  pointy  of 
fact  and  of  law  they  become  partners  when  the  undertaking  is  commenced, 
participating  in  the  profits,  and  liable  to  the  losses,  of  the  concern.  They 
would  take  the  lease  of  the  mines  jointly,  and  be  jointly  responsible  for  the 
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payment  of  the  rent,  and  the  performance  of  the  covenants.  It  r*oQQ 
^never  could  be  intended  that  each  of  the  shareholders  should  have  ^ 
a  separate  remedy  for  every  breach  of  the  covenants.  The  breaches  com- 
plained of  are  substantially  two — one,  for  not  showing  a  good  and  market- 
able title — the  other,  for  not  completing  the  works  contracted  for,  within 
the  specified  time.  Besides  the  covenants  to  which  these  breaches  apply, 
there  are  covenants  for  referring  disputes  to  viewers,  which  viewers  must 
necessarily  be  appointed  by  the  majority  of  the  vendees.(a)  [Maule,  J.  It 
may  be  that,  in  the  same  deed,  there  are  some  covenants  which  are  joint, 
and  others  that  are  several.]  Here  it  is  of  great  importance  to  have  the 
power  to  sue  alone,  for  each  share  may  be  split  into  many  portions,  and 
may  become  the  property  of  persons  under  disabilities,  so  as  to  render  the 
covenant  impracticable.  [Maule,  J.  Here,  if  one  shareholder  should  die, 
his  share  will  go  to  his  personal  representatives,  which  shows  that  the  inte- 
rests are  distinct.  If  the  shares  in  the  mines  are  several,  it  is  not  neces- 
sary to  contend  that  the  interest  in  the  performance  of  the  covenant  is 
several,  for  if  the  interest  in  the  mine  is  several,  the  covenant  will  be 
several  also.]  As  the  covenant  is  several  in  its  words,  it  can  only  be  con- 
trolled by  making  out  a  joint  interest  in  the  covenantees ;  whereas  every 
thing  in  the  deed  shows  that  their  interest  is  distinct. 

It  cannot  be  meant  by  the  covenant  for  production  of  title  that  fifteen 
abstracts  shall  be  produced  to  the  different  shareholders.  The  covenant 
would  be  well  performed  by  producmg  an  abstract  to  any  one  acting  for 
the  whole  body.  It  is  evident  that  one  conveyance  only  is  contemplated  ; 
it  cannot  be  intended  that  there  shall  be  a  separate  conveyance  of  the 
share  of  each  party.  The  title  to  the  property  is  one  entire  thing,  in  which 
all  have  the  same  interest.  It  is  strange  if  ^fifteen  actions  must  r«234 
necessarily  be  brought.  Being  first  commenced  in  different  courts, 
different  damages,  and  possibly  not  the  same  judgment,  would  be  the 
result.  It  is  obvious,  on  reading  the  covenant,  that  there  is  to  be  but  one 
act  of  showing  a  good  title  and  conveying.  [Maule,  J.  If  you  look 
at  the  terms  of  the  first  breach,  the  plaintiff  does  not  complain  that  a  good 
title  has  not  been  made  out  to  A»m,  but  that  a  title  has  not  been  shown  to 
the  mines.  He  therefore  complains  of  a  breach  of  the  whole  covenant.] 
Servante  v.  James  and  Eccleston  v.  Clipsham  are  distinguishable  from  the 
present  case.  If  this  had  been  an  action  to  recover  back  the  sums  paid, 
then  it  would  have  fallen  within  the  principle  of  those  decisions.  It  is  said, 
that  the  question  is  not,  what  the  interest  is  in  the  subject-matter,  but  what 
the  interest  is  in  the  performance  of  the  covenant :  but  if  that  were  so, 
every  covenant  must  be  held  several,  for  every  covenantee  has  an  interest 
in  its  being  fulfilled.  Here,  the  damages  must  necessarily  result  to  all  the 
parties ;  they  are  unliquidated ;  and  the  damages  as  to  one  covenantee 
could  not  be  ascertained  without  ascertaining  them  as  to  the  rest. 

(a)  This  coTenuit,  though  not  stated  in  the  declaration,  appears  in  the  deed  as  set  out  upon 
oyer. 

n2 
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Sir  T.  WUdey  Serjt.,  in  reply.  Effect  can  only  be  given  to  the  obyions 
intention  of  the  parties  by  holding  the  covenant  to  be  several.  To  treat 
this  as  a  joint  covenant,  would  be,  to  put  it  in  the  power  of  the  covenant- 
ors  to  defeat  the  contract  altogether.  In  Sorshie  v.  Parke^  12  M.  &  W.  146, 
it  was  held,  that,  where  the  words  of  a  covenant  are  expressly  joint,  it  will 
be  so  construed,  although  the  interest  may  be  several ;  and  vice  versd  : 
but,  where  the  words  are  ambiguous  in  this  respect,  they  may  be  construed 
to  be  joint  or  several,  according  to  the  interest.  Parke,  B.,  there  says  : 
#rto5i  "  I  think  the  correct  rule  is  laid  down  by  *Gibbs,  C.  J.,  in  the  case 
of  James  v,  Emery ^  with  the  qualification  stated  by  Mr.  Preston,  in 
the  note  in  Sheppard's  Touchstone,  166.  That  rule  is,  that  a  covenant 
will  be  construed  to  be  joint  or  several,  according  to  the  interest  of  the 
parties  appearing  upon  the  face  of  the  deed,  if  the  words  are  capable  of 
that  construction  ;  not  that  it  will  be  construed  to  be  several  by  reason  of 
several  interests,  if  it  be  expressly  joint.  Suppose  there  were  a  covenant 
with  A.  and  B.  jointly,  that  a  certain  thing  should  be  done  by  the  cove- 
nantor ;  both  of  those  persons  must  sue.  But,  where  it  appears  upon  the 
face  of  the  deed  that  A.  and  B.  have  several  interests,  they  must  sue  separ 
rately ;  for,  though  the  words  be  prima  fade  joint,  they  will  be  construed 
to  be  several,  if  the  interests  of  either  party,  appearing  upon  the  face  of  the 
deed,  shall  require  that  construction.  That,  I  take  to  be  the  true  rule." 
The  object  of  the  courts  is,  always  to  give  effect  to  the  intention  of  the 
parties :  nothing  is  more  common  than  for  shares  in  mines  to  pass  froni 
hand  to  hand  by  sale.  It  is  said  that  many  inconveniences  will  arise  if 
the  covenant  be  held  several.  As  many  would  be  ocrxisioned  if  it  were 
to  be  construed  joint.  The  damages  to  each  shareholder  would  not,  of 
necessity,  be  the  same,  for  the  parties  may  have  different  amounts  of  capital 
invested  in  the  undertaking.  This  is  clearly  not  a  case  of  ordinary  part- 
nership. Here,  the  breach  as  to  the  non-production  of  a  good  title  is 
wisely  assigned  in  the  words  of  the  deed.  Not  to  give  the  parties  fifteen 
abstracts,  might  deprive  fourteen  of  the  power  of  disposing  of  their  shares. 
It  is  submitted  that  the  words  of  the  covenant  are  several ;  that  it  is  essen- 
tial  to  the  interests  of  the  parties  that  such  covenants  should  be  several,  for 
if  it  were  held  joint  it  might  be  defeated  ;  and  that  for  a  breach  of  it  no 
common  rule  of  damage  can  be  laid  down  for  all,  but  it  would  be  neces- 
*2361  ^^y  ^°  ^^^^^  ^"^°  ^^^  'separate  circumstances  of  each,  to  ascertain 
what  injury  he  has  sustained.  Cur,  adv.  vtM. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  plea  in 
this  case  having  been  very  properly  given  up  on  the  part  of  the  defendant, 
the  only  remaining  question  is,  whether  upon  the  legal  construction  of  the 
deed,  which  is  the  foundation  of  the  action,  the  plaintiff  can  sue  alone, 
upon  the  covenant  contained  in  that  deed.  The  covenant  is  in  a  deed 
bearing  date  the  18th  of  March,  1839,  made  between  Robert  A,  F.  Kings- 
cote  and  T.  Browne  of  the  first  part,  Henry  Kingscote  of  the  second  part, 
the  several  persons  whose  names  and  seals  are  thereto  affixed,  as  share 
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holders  of  a  certain  company  then  about  to  be  formed,  (amongst  whom  the 
plaintiff  Mills  was  one,)  of  the  third  part,  and  certain  persons  therein  men- 
tioned of  the  fourth  part.  The  defendant  Ladbroke  was  no  party  to  that 
deed  ;  but,  by  a  certain  indenture  endorsed  thereon,  bearing  date  the  22d 
of  March,  1842,  made  between  Robert  A.  F.  Kingscote  and  Browne  of  the 
first  part,  the  defendant  Ladbroke  of  the  second  part,  the  several  persons 
whose  names  and  seals  are  thereto  affixed  and  one  Eden  of  ^e  third  part, 
and  certain  other  persons  therein  mentioned  of  the  fourth  part,  the  defend- 
ant Ladbroke  covenants  with  the  parties  of  the  third  part,  (of  whom  the 
plaintiff  is  one,)  that  he  would  perform  and  fulfil  all  the  covenants  entered 
into  by  Robert  A.  F.  Kingscote  in  the  first-mentioned  deed,  and  satisfy  all 
claims  by  reason  of  any  past,  existing,  or  future  breach,  in  the  place  and 
stead  of  the  said  Robert  A.  F.  Kingscote,  and  in  such  and  the  like  manner 
to  all  intents  and  purposes  as  the  said  Robert  A.  F.  Kingscote  would  be 
liable  to  do.  The  question  therefore  is,  as  before  stated,  whether  the 
•covenant  in  the  former  deed,  entered  into  by  Robert  A.  F.  Kings-  r*237 
cote  with  the  plaintiff  Mills,  is  one  upon  which  the  plaintiff  can  ^ 
maintain  an  action  in  his  own  name  alone.  That  covenant,  as  it  appears  in 
the  deed  set  out  on  oyer,  is  in  this  form : — «£ach  of  them  the  said  Kings- 
cote and  Browne  severally  covenant  and  agree  with  each  of  the  said  parties 
thereto  of  the  third  part,  his  executors,  administrators  and  assigns ;"  and 
again,  «  each  of  the  parties  thereto  of  the  third  part  doth  for  himself  only, 
his  heirs,  &c.,  and  for  and  in  respect  of  the  shares  or  share  so  set  opposite 
his  name  as  aforesaid,  covenant  and  agree  with  Kingscote  and  Browne." 
The  covenant,  therefore,  entered  into  by  the  defendant,  as  representing 
Kingscote  with  the  shareholders,  is,  in  point  of  form,  not  a  covenant  with 
all  the  covenantees  jointly,  but  a  several  covenant  with  each.  And  we 
think  this  is  so  clearly  the  case,  that,  if  the  general  rule,  as  laid  down  by 
Sir  VicARY  GiBBS  in  James  v.  Emery^  8  Taunt.  245,  5  Price,  533,  is  quali- 
fied according  to  the  suggestion  of  Mr.  Preston,  in  a  note  to  Sheppard's 
Touchstone,  page  166,  which  was  adopted  by  the  court  of  Exchequer  in 
the  case  of  Sorsbie  v.  ParAr,  12  M.  &  W.  146,  all  reference  to  the  nature  of 
the  plaintiff's  interest  would  be  unnecessary. 

But,  assuming,  on  the  authority  of  the  several  cases  referred  to  in  the 
argument,  that  the  unqualified  rule  of  law  is,  that  the  action  shall  follow  the 
nature  of  the  interest  of  the  covenantees,  without  regard  to  the  precise  form 
of  the  covenant,  so  that  the  action  must  be  joint  where  the  interest  in  the 
subject-matter  of  the  covenant  is  joint,  and  several  where  the  interest  of 
each  covenantee  is  a  several  interest,  we  think,  upon  reference  to  the  ceed 
itself,  the  plaintiff  has  such  several  interest  in  the  subject-matter  as  will  en- 
able him  to  sue  alone  on  this  several  covenant.  The  deed  recites  tha. 
^Kingscote  and  Browne  were  possessed  of  certain  collieries  for  a  r«o3fi 
term  of  years  under  the  Countess  of  Newbur^,  and  that  they  had 
opened  and  won  one  seam  of  coal,  and  that  they  had  proposed  to  divide 
the  colliery  and  works  into  eighteen  shares  of  4000/.  each,  and  that  thev 
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had  agreed  to  sell,  and  the  parties  of  the  third  part  to  purchase,  so  maDy  of 
the  shares  lespectively  as  were  set  opposite  their  respective  names,  amount- 
ing altogether  to  fifteen  shares,  the  other  three  18th  shares  being  retained 
by  the  said  Kingscote  and  Browne,  and  that  such  purchase  was  made  upon 
the  terms,  conditions,  guarantees,  covenants,  declarations,  and  provisions 
thereinafter  mentioned ;  and  that  each  of  the  parties  had  paid  the  sum  of 
1000/.  for  such  shares:  and,  after  such  recitals, the  covenant  then  proceeds 
to  bind  the  covenantors,  (amongst  other  things,)  first,  to  show  a  good  mar- 
ketable tide  to  the  colliery  and  other  premises  mentioned  in  the  deed  ;  se- 
condly, that  they  should  effectually  assign  and  assure  the  same  premises ; 
and,  thirdly,  that  certain  works  referred  to  in  the  deed  should  be  bond  fide 
prosecuted  and  completed  with  all  practicable  speed ;  upon  which  three 
parts  of  the  covenant,  the  three  breaches  in  the  declaration  are  assigned. 
Now,  the  first  observation  that  arises  is,  that  the  covenantees  were  not  at 
that  time  partners.  The  deed  expressly  describes  them  as  «  shareholders 
of  a  certain  company  about  to  beformed,^^  Considering  them  to  stand  in  that 
relation  to  each  other,  the  interest  which  they  had  in  the  subject-matter  of 
this  covenant  appears  to  have  been  strictly  and  properly  a  several  interest. 
Each  had  paid  his  own  separate  1000/.,  for  the  purchase  of  his  own  sepa- 
rate share,  to  Kingscote,  that  is,  (under  the  operation  of  the  endorsed  deed,) 
to  the  defendant ;  each,  therefore,  in  case  there  is  no  good  title  made,  or  no 
effectual  assurance  of  his  share  to  him,  ought  to  have  the  right  to  recover 
back  his  own  1000/.,  or  any  other  damage  he  can  prove  he  has  sustained 
*2391  ^^  *^^^  non-completion  of  the  sale  to  him  of  his  own  individual 
shares;  which  damages,  when  recovered,  are  not  to  go  to  any 
joint  fund,  but  to  be  received  for  his  own  individual  benefit.  The  same  ob- 
servation will  apply  to,  and  govern  the  construction  of,  the  last  breach  in  the 
declaration.  And  undoubtedly  it  would  be  a  very  inconvenient  construc- 
tion, if  we  were  compelled  to  hold  the  action  must  of  necessity  be  a  joint 
action;  for  it  could  not  be  brought  without  the  consent  of  the  fifteen 
shareholders,  who  were  not,  as  before  observed,  partners,  but  might  be 
strangers  to  each  other,  and  who  have  no  authority  to  compel  each  other 
to  join :  and  this  further  difficulty  might  arise,  if  such  were  the  construc- 
tion, that  three  of  the  shares  are  still  retained  by  the  sellers,  that  is,  under 
the  effect  of  the  endorsed  deed,  by  the  defendant  himself. 

Upon  the  general  ground,  however,  above  stated,  we  think  the  action 
rightly  brought,  and  that  there  must  be  judgment  for  the  plaintifif. 

Judgment  for  the  plaintiff. 
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•JOHNSON  and  Others,  Assignees  of  INNES  and  BRACHER,     [^240 
Bankrupts,  v.  EVANS  and  Another     Feb.  12. 

Upon  a  fi.  fa,  on  a  judgment  against  A.,  who  is  partner  with  B.,  the  sheriff  is  bound  to  seize 
th«  whole  of  the  partnership  efiects ;  but  he  can  only  tell  the  moiety  belonging  to  A.,  the 
property  and  possession  of  the  other  moiety  continuing  in  B. 

On  the  t22d  of  November,  1842,  a/?. /a.  issued  upon  a  judgment  obtained  against  A.,  the  part- 
ner of  B^  and  on  the  same  day  was  lodged  with  the  sheri£  On  the  following  day,  the  offi- 
cer entered  under  a  warrant  granted  thereon,  and  seized  the  whole  of  the  partnership  effects. 
On  the  2d  of  December,  another  writ  off,  fa.  issued  upon  a  joint  judgment  against  A.  and 
B.,  directed  to  the  same  sheriff,  who  thereupon  granted  a  warrant  to  different  officers.  No 
actual  seizure  was  made  under  this  second  writ.  On  the  7th  of  December  each  of  the  part- 
ners committed  an  act  of  bankruptcy,  and  on  the  9th  tifiat  issued  against  them,  under  which 
they  were  duly  declared  bankrupts.  The  sheriff  afterwards  sold  the  whole  of  the  partnership 
efiects  in  satisfaction  of  the  two  writs : — held,  that  the  sheriff  was  not  justified  in  selling  any 
part  of  the  goods  to  satisfy  the  second  writ,  such  writ  not  having  been  served  or  levied  by 
seizure  upon  the  property  of  the  bankrupts  before  the  issuing  of  the  fiat,  within  the  meaning 
of  the  6  G.  4,  c.  16,  s.  108. 

Trover  by  the  plaintiffs,  as  assignees  of  Innes  and  Bracber,  bankrupts, 
against  the  defendants  Evans  and  Wheelton,  the  sherifis  of  London,  to  re- 
cover the  value  of  certain  property  belonging  to  the  bankrupts,  which  they 
had  seized  and  sold. 

At  the  trial  of  the  cause  before  Coltman,  J.,  at  the  sittings  in  London 
after  last  Trinity  term,  it  appeared  that  on  the  22d  of  November,  1839,  a  writ 
o{fi,fa.  issued  upon  a  judgment  obtained  against  Innes  alone  for  115/.  4s., 
which  was  lodged  with  the  sheriff  on  the  same  day ;  and,  on  the  23d,  an 
ofiBcer  of  the  sheriff  seized  the  separate  effects  of  Innes,  and  also  the  whole 
of  the  partnership  effects.  On  the  2d  of  December  following,  a  second 
writ  ofJi.fa.  issued,  upon  a  judgment  obtained  against  Innes  and  Bracher 
jointly,  (who  had  carried  on  the  business  of  brewers,)  for  528/.  10s.  This 
writ  was  lodged  with  the  sheriff  on  the  same  day,  and  a  warrant  was  there- 
on granted  by  him  to  other  officers ;  but  no  actual  seizure  took  place  under 
this  second  writ.  On  the  9th  a  fiat  in  bankruptcy  issued  against  Innes  and 
Bracher,  founded  upon  acts  of  bankruptcy  *committed  by  each  of  rso4i 
them  on  the  7th  of  that  month ;  under  which  fiat  they  were  duly 
declared  bankrupts.  The  sale  of  the  goods  took  place  between  the  20th  of 
December,  1839,  and  the  10th  of  January,  1841. 

For  the  defendants,  it  was  contended,  that,  the  goods  being  already  seized 
by  the  sheriff  under  the  first  writ,  the  second  writ  attached  upon  them  as 
soon  as  it  was  lodged.  A  verdict  was  taken  for  the  plaintiffs,  damages 
421/.,  being  the  value  of  the  goods  sold,  after  deducting  the  sum  paid  in 
satisfaction  of  the  first  writ,  leave  being  reserved  to  the  defendants  to  move 
to  enter  a  nonsuit  or  a  verdict  for  them. 

Bompasy  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly ; 
citing  Clerk  v.  WUhers^  1  Salk.  322;  Heydon  v.  Heydonj  1  Salk.  392; 
Uukkinson  v.  Johnston^  1  T.  R.  729 ;  J(mes  v.  Aiherton,  7  Taunt.  56 ; 
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Sawle  V.  Paynter,  1  D.  &  R.  307,  and  Wintle  v.  Freermny  11  Ad.  &  E. 
539,  1  Gale  &  D.  93. 

ByleSy  Serjt.,  (with  whom  was  Ogle^)  on  a  subsequent  day  showed  cause. 
It  is  submitted  that  there  was  no  execution  served  and  levied  by  seizure 
of  Bracher's  goods  previously  to  the  issuing  of  the  fiat.     The  question  de- 
pends on  the  first  part  of  the  6  G.  4,  c.  16,  s.  108,  which  enacts  "  that  no 
creditor  having  security,  for  his  debt,  or  having  made  any  attachment  in 
London  or  any  other  place,  by  virtue  of  any  custom  there  used,  of  the  goods 
and  chattels  of  the  bankrupt,  shall  receive  upon  any  such  security  or  at- 
tachment more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any 
execution  or  extent  served  and  levied  by  seizure  upon,  or  any  mortgage 
•24.21     °^'  ^^  ^^^^  upon,  any  part  of  the  property  of  such  *bankrupt  before 
■*     the  bankruptcy."    It  has  been  frequently  decided  that  an  execution- 
creditor  is  a  person  having  security  for  his  debt ;  and  his  security  cannot 
prevail  against  the  rights  of  the  assignees  unless  the  execution  was  served 
and  levied  by  seizure  upon  the  property  of  the  bankrupt  before  the  bank- 
ruptcy, or,  since  the  2  &  3  Vict.  c.  29,  before  the  issuing  of  the  fiat.     The 
words  «  served  and  levied  by  seizure"  mean  an  actual  seizure  by  notorious 
manual  possession,  and  not  ?  constructive  seizure ;  Godson  v.  Sanctuary^ 
4  B.  &  Ad.  255,  1  N.  &  M.  52;  WhUmore  v.  Robertson,  8  M.  &  W.  463. 
The  question  therefore  is,  what  was  the  eflfect  of  the  seizure  under  the  first 
writ,  against  the  goods  of  Innes  alone,  whether  it  operated  also  as  an  actual 
seizure  in  execution  of  the  goods  of  Bracher.     The  duty  of  a  sheriff  who 
has  a  writ  delivered  to  him  directing  him  to  levy  on  the  goods  of  one  or 
two  tenants  in  common,  is  merely  to  seize  the  share  of  the  debtor  in  exe- 
cution.    He  cannot  take  the  moiety  of  the  other  tenant  in  common  ;  at  all 
events  he  cannot  seize  it  in  execution.     The  sheriff  cannot  place  himself  or 
his  vendee  in  a  better  situation  than  the  debtor;  and,  except  as  to  the  right 
to   sell,  he   is  nothing  more  than  a  tenant  in  common.     [Coltman,  J. 
If  the  sheriff  is  no  more  than  a  tenant  in  common,  can  the  other  party  carry 
away  the  goods  supposing  he  may  do  so  without  a  breach  of  the  peace  ?]  The 
case  of  Heydon  v.  Heydon,  1  Salk.  392,  is  thus  reported : — Coleman  and 
Heydon  were  copartners,  and  a  judgment  was  against  Coleman,  and  all 
the  goods  both  of  Coleman  and  Heydon  were  taken  in  execution :  and  it 
w^as  held  by  Holt,  C.  J.,  and  the  court,  that  tbfe  sheriff  must  seize  all,  be- 
cause the  moieties  are  undivided ;  for,  if  he  seize  but  a  moiety  and  sell  that, 
the  other  will  have  a  right  to  the  moiety  of  that  moiety  ;  but  he  must  seize  the 
woAo-i     whole,  and  sell  a  moiety  thereof,  *undivided,  and  the  vendee  will  be 
tenant  in  common  with  the  other  partner.   No  authority,  however,  is 
cited  for  the  position  that  the  sheriff  may  seize  all  in  execution.    Bachurst  v. 
Clinkxirdj  1  Show.  173,  is  a  distinct  authority  that,  under  an  execution  against 
one  of  several  partners,  the  share  only  of  him  against  whom  the  execution 
issued  can  be  seized.     That  was  an  action  against  the  sheriff  of  Kent  for  a 
false  return  of  nulla  bona  to  a  writ  ofji.fa.  against  the  goods  of  one  Dyke . 
and  it  appeared  on  the  trial  that  Dyke,  Brown,  and  others,  being  part- 
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ners,  a  ji>fa,  had  been  sued  out  against  Brown,  and  thereon  the  partner- 
ship goods  were  seized.  It  was  held  by  Holt,  C.  J.,  that,  though  the 
partners  had  joint  and  undivided  interests,  yet  only  the  share  or  part  of 
Brown,  and  no  more,  could  be  seized  upon  the  execution  against  Brown's 
goods,  and  consequently  that  Dyke  had  goods,  and  so  the  return  was  false. 
The  reporter  adds  in  a  note,  that  the  point  thus  ruled  by  Holt,  C.  J.,  in 
this  case,  was  resolved  in  court  the  day  before  by  him  in  his  argument  in 
another  case,  and  not  denied  by  any  of  the  judges ;  and  he  goes  on  to  say : 
"And  I  saw  Chief  Justice  Pollbxfen's  opinion,  under  his  hand,  upon  this 
occasion,  that,  on  execution  against  one  partner's  goods,  only  his  share  or 
part  is  liable."  Suppose  the  case  of  a  joint-stock  bank  consisting  of  1000 
partners,  can  the  sheriff  for  the  debt  of  one  seize  the  property  of  the  whole 
firm  ?  In  Jacky  v.  Butler^  2  Lord  Raym.  871,  the  court  held  that  on  an 
execution  against  the  goods  of  one  partner,  the  sheriff  could  not  sell  more 
than  a  moiety ;  for  the  property  of  the  other  moiety  was  not  affected  by  the 
judgment  or  by  the  execution.  In  Chapman  v.  KoopSj  3  B.  &  P.  289, 
Lord  Alvanley  says :  «  Where  persons  enter  into  partnership,  they  must 
be  aware  that  the  separate  concerns  of  each  partner  may,  in  some  cases, 
introduce  a  variety  of  claims  •very  inconvenient  to  the  general  part-  [*oaa 
nership  concern.  By  the  law  of  England,  the  creditor  of  any  one 
partner  may  take  in  execution  that  pariner^s  interest  in  all  the  tangible  pro- 
perty of  the  partnership,  and  will  thereby  become  a  tenant  in  common  with 
the  other  partners."  In  Holmes  v.  Mentze^  4  Ad.  &  E.  127,  5  N.  &  M.  563. 
Lord  Denman  says :  «<The  sheriff  in  this  case  is  called  upon  to  seize  goods 
of  the  defendant  at  the  plaintiff's  suit ;  but  a  third  party,  alleging  that  the 
defendant  is  his  partner,  requires  the  sheriff  not  to  act,  because  the  defend- 
ant is  indebted  to  the  partnership  in  more  than  the  amount  of  his  share. 
That  does  not  interfere  with  the  sheriff's  duty.  He  is  to  sell  for  such  in- 
terest as  the  defendant  has  as  partner,  not  for  the  degree  of  right  which  he 
may  be  found  to  have  on  a  winding  up  of  the  affairs ;  because,  if  the  sheriff 
waited  till  that  could  be  ascertained,  the  goods  might  remain  unsold  for  an 
indefinite  time.'^  Cases  have  been  cited  on  the  part  of  the  defendants,  to 
show,  that,  as  between  two  execution-creditors,  the  property  is  bound  by 
the  delivery  of  the  writ  to  the  sheriff.  That  is  not  disputed.  But  the  ques- 
tion is  very  different  where  the  right  of  the  assignees  are  concerned.  The 
case  chiefly  relied  on  is  Jones  v.  Mherton^  7  Taunt.  56 ;  where  it  was  held, 
that,  if  a  second  ^.^a.  be  delivered  to  a  sheriff  after  he  has  the  defendant's 
goods  in  his  possession  under  the  prior  ^.^a.  of  another,  the  goods  are 
bound  by  the  second  execution,  subject  to  the  first  execution,  from  the  date 
of  the  delivery  of  the  last  writ  to  the  sheriff;  and  that,  without  warrant  on 
the  second  writ,  or  further  seizure.  Here,  however,  Bracher's  moiety  of  the 
partnership  property  has  never  been  seized  under  any  writ. 

BompaSy  Serjt.,  (with  whom  was  Kennedy j)  in  support  of  the  rule.  As  the 
sheriff  was  in  possession  of  the  whole  *of  the  goods  of  the  partner-  r»245 
ship  under  the  first  writ,  the  delivery  to  him  of  the  second  writ 
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operated  as  a  sufficient  seizure  under  the  latter  writ,  within  the  intent  and 
meaning  of  the  6  G.  4,  c.  16,  s.  108.  It  has  been  argued  that  the  sheriff, 
under  the  first  writ,  could  only  seize  a  moiety  of  the  partnership  effects.  A 
long  series  of  decisions,  however,  shows  that  it  is  his  duty  to  seize  the  whole  * 
the  only  question  has  been,  as  what  he  is  to  sell,  Heydon  v.  Heydon,  1  Salk. 
392,  and  Jacky  v.  Butlerj  2  Ld.  Raym.  871,  are  distinct  authorities  to  show 
that  he  must  seize  the  whole  of  the  goods.  In  Pope  v.  Haman^  Gomberb.  217, 
Lord  Holt,  says :  «  Upon  a  judgment  against  one  copartner,  the  sheriff  may 
take  the  goods  of  both  in  execution,  anij  the  other  copartner  hath  no  re- 
medy at  law,  otherwise  than  by  retaking  the  goods  if  he  can."  The  case 
of  Bachurst  v.  Clin/cardj  1  Show.  173,  may  be  reconciled  with  all  the  other 
cases  if  the  word  <<  seized"  be  read  <<  sold,"  and  would  make  it  consistent 
with  the  ruling  of  the  same  learned  judge  in  Pope  v  Haman,  [Gresswell,  J. 
Looking  at  the  whole  case,  it  seems  to  me  that  the  report  is  correct  as  it 
stands.]  In  Eddie  v.  Davidson^  2  Dougl.  650,  the  sheriff  having,  on  an 
execution  against  one  of  two  partners,  seized  and  sold  the  partnership  effects, 
the  court  referred  it  to  the  master  to  take  an  account  of  the  share  of  the 
partnership  effects  to  which  the  other  partner  was  entitled,  and  directed  the 
sheriff  to  pay  his  share  to  his  assignees,  he  having  become  a  bankrupt.  In 
Morley  v.  Stromhom,  3  B.  &  P.  254,  and  Parker  v.  Pistor^  3  B.  &  P.  288, 
the  court  recognised  the  validity  of  a  seizure  of  partnership  property  on  pro- 
cess against  one  of  the  partners.  The  right  of  the  sheriff  to  seize  the  whole 
of  the  goods  is  also  recognised  in  Holmes  v.  Menize^  4  Ad.  &  E.  127,  5  N. 
•246]  &  M.  563.  [Tindal,  G.  J.,  referred  to  Burton  v.  *  Green,  3  G.  &  P. 
306,  where  considerable  doubt  was  entertained  by  Lord  Tenterden 
as  to  what  the  sheriff  ought  to  sell.]  What  the  sheriff  may  sell  is  not  ma- 
terial to  the  present  case.  Supposing  he  can  only  sell  an  undivided  moiety, 
he  cannot  even  do  that  without  seizing  the  whole  of  the  goods.  Where  a 
party  is  arrested  on  a  ca.  sa.  he  is  in  the  custody  of  the  sheriff  with  respect 
to  all  the  writs  that  have  been  lodged  with  the  sheriff.  In  FrosVs  case 
5  Go.  Rep.  89  a,  it  was  resolved,  « that,  when  a  man  is  in  the  custody 
of  the  sheriff  by  process  of  law,  and  afterwards  another  writ  is  delivered  to 
him  to  arrest  the  body  of  him  who  is  in  his  custody,  presently  he  is  in  his  cus- 
tody by  force  of  the  second  writ  by  judgment  of  law,  although  he  do  not 
actually  arrest  him ;  for,  to  what  purpose  should  he  arrest  him  who  is  and 
was  before  in  his  custody  ?  Et  lex  nonpnedpU  inutUiay  quia  inuUlis  labor 
stultus :  and  the  words  of  the  capias  ad  satisfaciendum  are,  not  only  quod 
capiaty  &c.,  but  quod  salvo  custotUatj  &c.,  Ua  quod  Iwbeat  corpus^  &c.  So 
that,  although  he  cannot  take  him  (whom  he  has)  in  his  custody,  yet  he 
may  safely  keep  him ;  and  therewith  agrees  M.  7  H.  4,  30  b."  So  in 
Jackson  v.  Humphreys^  1  Salk.  273,  Holt,  G.  J.,  says :  « If  the  sheriff  of 
Northumberland  have  a  man  in  custody  in  Northumberland,  and  the  sheriff 
is  himself  here  in  town,  and  a  writ  is  delivered  to  him  against  that  person, 
he  is  in  his  custody  immediately  upon  that  writ."  Rose  v.  Tomblinson, 
3  Dowl.  P.  G.  55,  is  to  the  same  effect.    Here,  the  goods  being  alread 
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in  the  hands  of  the  sheriff,  he  might  properly  aver  that  he  had  seized  them 
under  the  second  writ.  In  Hutchinson  v.  Johnston^  1  T.  R.  729,  it  was 
held,  that,  where  two  writs  of  fi»  fa.  against  the  same  defendant  are  de- 
livered to  a  sheriff  on  different  days,  and  no  Bale  is  actually  made  of  the  de- 
fendant's goods,  the  first  •execution  must  have  priority,  even  though  r^oArj 
the  seizure  was  first  made  under  the  subsequent  execution.  And  ^ 
in  Sawle  v.  Paynter^  1  D.  &  R.  307,  a  writ  of  Ji.  fa.  having  issued  against 
a  debtor  at  the  suit  of  one  creditor,  and  before  it  was  executed  the  attorneys 
of  another  creditor  having  in  the  mean  time  obtained  a  warrant  upon  an- 
other^, fa.  from  the  same  sheriff,  directed  to  their  clerk,  and  executed  it 
before  the  prior  execution  was  put  in ;  it  was  held  that  the  attorneys  were 
liable  to  the  sheriff,  (who  had  made  a  return  that  he  had  levied  the  money 
under  the  first  writ,  and  had  in  fact  paid  the  amount  of  the  debt  to  the 
creditor,)  to  refund  the  money  levied  under  the  second  execution,  in  an 
action  for  money  had  and  received  to  his  use.  Jones  v.  Jltherton^  7  Taunt. 
56,  is  also  strongly  in  point.  Lord  Denman,  in  delivering  the  judgment 
of  the  court  in  Drewe  v.  Lainson^  11  Ad.  &  £.  529,  3  P.  &  D.  245,  says: 
"  The  duty  of  the  sheriff,  when  he  has  several  writs  of  execution,  is  clear. 
He  is  to  execute  them  according  to  their  priority ;  which,  as  to  writs  of 
ji.ya.,  is  according  to  the  time  of  their  delivery  to  him.  By  « executing* 
is  meant  that  he  is  to  apply  the  proceeds  of  goods  seized  in  that  manner. 
It  is  not  material  whether  he  seizes  the  goods  under  the  first  or  the  last  writ : 
as  soon  as  they  are  seized,  they  are,  in  point  of  law,  in  his  custody  under 
all  the  writs  which  he  then  has ;  and  when  he  sells  them,  he  sells,  in  point 
of  law,  under  aU  the  writs."  It  is  submitted  that  here,  the  delivery  of  the 
second  writ  to  the  sheriff  had  the  same  effect  as  though  he  had  made  a  fresh 
and  distinct  seizure  under  that  writ.  Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  facts  out 
of  which  the  question  of  law  which  has  been  argued  before  us  arises,  are 
these: — ^The  two  *bankrupts  being  partners,  on  22d  of  November,  r#248 
1842,  a  writ  of  ^.  fa.  issued  upon  a  judgment  obtamed  against 
one  of  them,  directed  to  the  sheriff  of  Middlesex,  which  writ  was  lodged 
with  the  sheriff  on  that  day,  and  a  warrant  made  out  thereon  to  one  of  his 
oflScers,  who  on  the  following  day  entered  into  possession  of  the  premises 
in  the  occupation  of  the  partners,  and  seized  under  the  writ  the  partnership 
effects  found  therein.  On  the  2d  of  December  following,  anodier  writ  of 
fi^fa.  issued  upon  a  joint  judgment  against  both  the  partners,  directed  to 
the  same  sheriff,  who  upon  the  same  day  made  out  a  warrant  thereon, 
directed,  not  to.  the  same  officer  who  was  already  in  possession,  but  to 
other  and  different  officers.  Under  this  second  writ  of  ^.  fa.  no  actual 
entry  on  the  premises  in  the  occupation  of  the  partners,  and  no  actual  seiz- 
ure of  the  partnership  property,  was  made.  On  the  7th  of  December,  each 
of  the  partners  committed  an  act  of  bankruptcy ;  and  on  the  9th  a  fiat 
issued  against  both,  under  which  they  were  duly  adjudicated  bankrupts , 
after  which,  the  sheriff  proceeded  to  sell,  and  sold  the  whole  of  the  pi»- 
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perty,  both  several  and  joint,  of  both  the  bankrupts,  in  satisfaction  of  the 
two  writs  which  were  in  his  hands. 

Upon  this  state  of  facts,  the  question  between  the  assignees  of  the  bank- 
rupts and  the  judgment-creditor  who  sued  out  the  second  writ  ofji./a^j  has 
arisen,  whether  the  sheriff  was  justified  in  selling  any  part  of  the  goods  to 
satisfy  the  second  writ ;  in  other  words,  whether  the  execution  upon  the 
^'oint  judgment  "  was  served  and  levied  by  seizure  upon  some  part  of  the 
property  of  such  bankrupts  before  their  bankruptcy,''  or,  as  it  may  be  now 
taken,  since  the  late  statute,  «  before  the  fiat  issued  against  him." 

On  the  part  of  the  sheriff  it  was  argued,  that,  as  he  had  already  seized, 
and  was  in  possession,  under  the  first  writ,  the  bare  delivery  of  the  second 
*24Q1  ^^^^  ^°  ^^°^  ^^^'  ^^  *law,  the  same  operation  and  effect  with  re- 
spect to  the  goods  seized  as  if  he  had  made  a  second  seizure  by 
the  same  or  another  ofilicer,  so  that  the  second  execution  was  as  much 
served  and  levied  by  seizure  as  if  a  new  and  distinct  seizure  had  been 
made. 

On  the  part  of  the  assignees,  it  was  contended  that  such  constructive 
seizure  did  not  satisfy  the  words  or  intention  of  the  statute,  but  that  there 
must  be  an  actual  seizure,  if  not  by  a  different  officer  under  a  warrant 
directed  to  him,  yet,  at  all  events,  by  the  delivery  of  a  new  warrant  under 
the  second  writ  to  the  officer  already  in  possession. 

The  answer  to  this  question  will  depend,  in  the  first  place,  on  the  consi- 
deration of  the  legal  effect  and  operation  of  the  seizure  by  the  sheriff  of 
joint  property  belonging  to  several  partners  under  a  writ  sued  out  against 
one  of  them  only,  and,  in  the  second  place,  upon  the  scope  and  object  of 
the  enactment  in  the  statute  of  G.  4. 

Upon  the  first  point,  it  is  an  admitted  general  rule  of  law,  that  the  judg- 
ment-creditor of  any  partner  may  take  in  execution  against  that  partner,  as 
well  his  separate  property  as  his  share  or  interest  in  all  the  personal  pro- 
perty of  the  partnership  that  is  tangible  and  capable  of  being  seized :  and 
it  is  undoubtedly  true,  that,  in  order  to  make,  and  for  the  purpose  of  mak- 
ing, the  execution  effectual  against  the  share  of  the  debtor  partner  in  the 
joint  property,  the  sheriff  must  seize  the  whole,  the  shares  of  the  two  part- 
ners being  undivided :  for,  as  it  is  stated  by  Holt,  C.  J.,  in  Heydon  v. 
Heydoriy  1  Salk.  392,  « if  he  seize  but  the  partner's  moiety,  and  sell  that, 
the  other  will  have  a  right  to  a  moiety  of  that  moiety  ;  but  he  must  seize 
the  whole,  and  sell  a  moiety  thereof  undivided,  and  the  vendee  will  be  ten- 
*2501  ^^^ '"  common  thereof  with  the  other  •partner."  Such  seizure  of 
the  whole,  it  is  obvious,  arises  firom  the  necessity  of  the  case  ;  just 
as  if  a  man  purchases  an  undivided  moiety  of  a  chattel  that  is  indivisible, 
he  cannot  in  any  way  take  possession  of  that  moiety  without  taking  posses- 
sion of  the  whole.  But  neither  in  the  one  case  nor  in  the  other  does  such 
taking  possession  of  the  whole  convey  any  interest  or  property  whatever  in 
the  other  part-owner's  share.  It  would,  indeed,  be  against  reason  and  jus- 
tice, if  it  were  otherwise :  if  it  could  be  held  that  the  sheriff,  who  is  autho- 
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lized  by  the  writ,  of  the  goods  and  chattels  of  the  defendant  in  the  action 
to  cause  to  be  made  the  debt  recovered  by  the  judgment,  could,  by  the 
execution  of  the  writ  in  any  manner  whatever  affect  the  interest  of  that 
partner  who  was  a  stranger  to  the  action,  in  the  goods  so  seized  by  the 
sheriff.  The  case  referred  to  in  2  Lord  Raymond,  871 ,  Jacky  v.  Butler^ 
is  a  distinct  authority,  if  any  were  wanting,  "  that  the  sheriff,  under  such 
seizure,  could  not  sell  more  than  a  moiety  ;  for,  the  property  of  the  other 
moiety  was  not  affected  by  the  judgment  nor  by  the  execution."  And  this 
distinction  between  the  property  of  the  two  partners  in  their  respective 
shares  in  the  goods  seized  under  the  writ  against  one,  is  so  well  established 
that,  if  the  sheriff,  after  seizing  the  joint  effects  of  A.  and  B.  for  the  sepa- 
rate debt  of  A.,  should  receive  a  writ  requiring  him  to  levy  for  the  sepa- 
rate debt  of  B.,  he  could  not  return  nulla  bona  to  this  second  writ,  without 
rendering  himself  liable  to  an  action  for  a  false  return ;  Bachurst  v.  Clin- 
kard,  1  Show.  173. 

It  was  even  held  by  Lord  Hardwicke,  that,  in  such  cases,  the  judgment- 
creditor  becomes  tenant  in  common  with  the  other  partner ;  see  Skipp  v. 
Harwoodj  2  Swanst.  586,  and  also  by  Lord  Alvanley,  in  Chapman  v. 
KoopSf  3  B.  &  P.  289.  So  that,  in  any  way  of  considering  the  case,  the 
seizure  of  the  *whole,  which  is  made  of  necessity,  leaves  the  pro-  r»25i 
perty  of  the  solvent  partner,  and  the  possession  also,  which  follows 
the  property  in  chattels,  just  where  it  was  before,  that  is,  in  the  solvent 
partner.  And,  this  being  the  case,  the  several  decisions  which  show,  tliat, 
where  the  sheriff  has  entered  under  a^.^a.,  and  seized  the  goods  of  a  de- 
fendant, there  is  no  necessity  to  make  a  second  entry  or  seizure  under  a 
second^. yh.  delivered  to  him  against  the  same  defendant,  but  that,  being 
once  in  possession,  he  is  in  possession  as  to  all  subsequent  writs,  will  not 
apply  to  the  case  before  us ;  for,  in  those  instances,  it  was  the  separate 
property  of  the  debtor  which  had  been  taken ;  the  sheriff  had  not  only 
seized  the  whole,  but  had  seized  in  order  to  sell  the  whole  if  necessary : 
the  property  in  the  whole,  as  to  the  judgment-debtor,  had  been  changed. 
In  such  case,  therefore,  there  could  be  no  occasion  to  make,  as  there  could 
be  no  use  in  making,  a  second  seizure,  any  more  than  in  making  a  second 
caption  of  the  same  defendant  after  the  sheriff  had  taken  him  in  custody 
under  a  former  writ ;  the  law  holding  that  the  sheriff  had  him  presently  in 
custody  by  force  of  the  second  writ,  by  the  mere  delivery  thereof  to  the 
sheriff;  as  is  laid  down  in  Dalton,  Office  of  Sheriff,  p.  114. 

And,  such  being  the  nature  and  character  of  the  seizure  of  the  whole,  we 
think  it  was  not  such  a  seizure  as  to  the  other  partner's  moiety  as  will 
satisfy  the  meaning  of  the  statute ;  for,  we  think  the  statute  meant  by  the 
words  "  execution  served  and  levied  by  seizure  upon  the  goods,"  a  sub- 
stantial seizure  for  the  purpose  of  satisfying  the  execution  by  actual  sale. 
The  seizure  of  the  whole  for  the  purpose  of  selling  a  moiety  only  never 
could  be  a  levying  by  seizure  out  of  the  other  moiety,  which  are  the  words 
of  the  act.    No  such  serving  and  levying  as  to  the  other  partn^'s  share 
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•2521  ^^^^  ^^^  ^^  could  be  made  in  this  case,  unless  the  sheriff  had  *seized 
under  the  second  writ  delivered  to  him,  which  in  this  case  he  nevei 
did  ;  there  never  being  any  actual  seizure  of  the  othex  moiety  by  a  second 
officer,  nor  any  delivery  of  a  second  warrant  to  the  finst  officer,  who  was 
already  in  possession. 

For  these  reasons,  we  think  that  the  rule  which  has  been  obtained,  for 
entering  a  nonsuit,  must  be  discharged.  Rule  discharged 


•253]    •PARKER  v.  The  GREAT  WESTERN  Railway  Company. 

Feb.  12. 

By  the  acts  of  parliament  under  which  a  railway  company  was  incorporated,  it  was  prorided, 
that  the  charges  for  the  carriage  of  goods  should  be  reasonable  and  equal  to  all  persons ;  and 
that  no  reduction  or  advance  should  be  made,  either  directly  or  indirectly,  in  favour  of  or 
against  any  particular  person. 

The  company  acted  themselves  as  carriers  for  the  public,  and  they  issued  certain  scales  of  their 
charges  for  carriage  of  goods,  including  the  collection,  loading,  unloading,  and  deliveiy  of 
parcels.  They  also  carried  goods  for  other  carriers,  to  whom  they  made  certain  aUowancei, 
as  an  equivalent  for  the  trouble  of  the  collection,  &c.,  of  parcels,  such  collection,  &c.,  being 
performed  by  the  carriers.  But  in  their  dealings  with  A.,  a  particular  carrier,  they  refused 
to  make  such  allowances,  but  were  willing  to  perform  for  him  all  the  things  which  formed 
the  consideration  for  such  allowances. 

Held,  that  the  charges  to  A.  were  not  equal  or  reasonable. 

The  company,  in  their  transactions  vrith  the  public  and  with  carriers,  made  the  following  dis- 
tinction as  to  their  charges  for  carriage.  In  the  case  of  the  public,  if  there  were  eeveral 
packages  from  one  consignor  to  sev^al  consignees,  or  firom  several  conrignors  to  ODe  ccm- 
signee,  the  charge  was  upon  the  aggregate  weight  In  the  case  of  carriers,  if  there  were 
several  packages  for  several  consignees,  the  charge  was  upon  the  separate  weight  of  each 
package,  unless  more  than  one  package  belonged  to  the  same  consignor,  (not  being  the  car- 
rier,) or  was  going  to  the  same  consignee,  in  either  pf  which  cases  the  charge  was  upon  the 
aggregate  weight  But  in  such  cases  the  company  recognised  the  carrier  only  as  the  coo- 
signor  and  consignee  of  the  goods,  the  agent  of  such  carrier  in  fact  receiving  the  goods  at  the 
end  of  the  transit 

Heliif  that  the  company  were  bound  to  treat  a  carrier  as  consignor  and  consignee,  for  all  pur- 
poses, including  the  mode  of  charging  in  the  aggregate. 

Heldf  also,  that  A.,  having  paid  the  extra  charges  in  both  of  the  instances  above  mentioned, 
might  recover  the  amount  of  such  payments  in  an  action  for  money  had  and  received 
against  the  company ;  such  payments  not  being  voluntary,  but  made  in  order  to  induce  the 
company  to  do  that  which  they  were  bound  to  do  without  requiring  such  payments. 

Acts  of  parUament  which  confer  privileges  upon  a  company,  and  profess  to  give  the  public 
certain  advantages  in  return,  are  to  be  construed  strictly  against  the  company,  and  liberally 
in  favour  of  the  public 

This  was  an  action  of  assumpsit  to  recover  1000/.  as  money  received  by 
the  defendants,  to  the  use  of  the  plaintiff.  The  defendants  pleaded  no&* 
assumpsit. 

A  verdict  was  taken  for  the  plaintiff  by  consent,  damages  823/.  19^.  3d., 
subject  to  the  opinion  of  the  court  upon  the  following  case : — 
,ocA  1  *The  plaintiff  is  an  extensive  carrier,  having  his  London  esta 
^  blishment  in  New  Inn  Yard,  Old  Bailey,  and  his  several  other  esta- 
blishments at,  near,  or  within  twenty-two  miles  of,  the  various  stations  on 
the  Great  Western  railway.  The  defendants  are  The  Great  Western  Rail- 
v^y  Company  mentioned  in  and  incorporated  by  the  statute  5  &  6  W.  4, 
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c.  evil.,  for  making  a  railway  from  Bristol  to  join  The  London-and-Bir- 
mingham  railway,  near  London,  to  be  called  The  Great  Western  railway, 
with  branches  therefrom  to  the  towns  of  Bradford  and  Trowbridge  in  the 
county  of  Wilts,  and  mentioned  in  the  several  subsequent  acts  of  parlia- 
ment relating  to  The  Great  Western  railway,  viz.,  the  6  W.  4,  c.  xxxviii., 
the  1  Vict.  cc.  xci.,  xcii.,  and  the  2  Vict.  c.  xxvii.,  all  of  which  are  to  be 
referred  to  as  part  of  this  case. 

The  said  company,  some  years  since,  completed  the  whole  line  of  rail- 
way mentioned  in  their  acts  of  parliament,  and  have,  from  the  time  of  the 
completion  of  the  said  railway  to  the  present  time,  not  only  carried  pas- 
sengers thereon,  but  have  also,  during  all  that  time,  been  common  carriers 
thereon  of  cattle,  goods  and  merchandise  of  all  kinds  from  Paddington  to 
Bristol,  and  vice  versdy  as  also  from  and  to  all  the  intermediate  railway 
stations,  including  the  several  intermediate  railway  stations  or  places  here- 
inafter mentioned,  making  certain  rates  or  charges  for  the  carriage  and  con- 
veyance of  such  things  as  aforesaid. 

The  company  have  ever  since  the  opening  of  their  said  railway  been  the 
only  carriers  upon  the  same,  and  have  always  supplied  both  the  carriages  in 
which  persons  and  things  have  been  carried,  and  also  the  locomotive 
engines  whereby  such  carriages  wnth  their  contents  have  been  moved  along 
the  said  railway,  and  have  always  conducted  and  managed  such  engines 
and  carriages  by  their  own  servants.  No  person,  other  than  the  company, 
has  ever  had  any  locomotive  engines,  or  other  *  moving  power,  in  t^ork 
operation  on  the  said  railway,  or  any  carriages  or  vehicles  for  the 
conveyance  of  goods  or  passengers ;  nor  has  any  other  person  ever  con- 
ducted or  driven  any  engine  or  carriage  upon  the  said  railway. 

The  company  have,  ever  since  the  opening  of  their  said  railway,  been  in 
the  habit,  as  common  carriers,  of  carrying  goods  thereon  to  and  from  the 
different  railway  stations,  not  only  for  the  public  at  large,  by  which  is  meant 
persons  not  themselves  in  the  carrying  trade,  but  also  for  persons  bebg 
(like  the  plaintiff)  carriers  by  trade  themselves ;  and  all  the  goods  herein- 
after mentioned  to  have  been  carried  by  the  company  for  the  plaintiff,  were 
carried  by  them  as  such  common  carriers  on  their  said  railway. 

The  company,  from  1841  to  the  present  time,  when  employed  to  carry 
goods  on  their  railway  for  the  public  at  large,  have  always,  by  their  own 
servants,  performed  the  loading  and  unloading  of  the  goods  for  the  public, 
without  making  any  extra  charge  for  the  same  beyond  the  charge  for  car- 
riage. By  the  loading  and  unloading  of  the  goods  is  meant,  unloading  the 
goods  from  any  vehicle  in  which  they  may  be  brought  to  the  company's 
respective  stations,  and  loading  them  on  the  company's  trucks  in  which 
they  are  conveyed  on  the  said  railway,  also  the  unloading  of  the  goods  from 
off  the  trucks  when  arrived  at  the  station  of  delivery  or  journey's  end  on 
the  railway,  and  the  reloading  of  them  upon  any  vehicle  waiting,  or  coming, 
there  to  carry  the  same  away. 

The  company  and  the  carriers  have  always  during  the  times  aforesaid* 
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vhen  the  former  have  been  employed  to  carry  goods  for  the  latter,  pro- 
ceeded as  follows : — The  carriers  have  performed  the  above  loading  and 
unloading  by  their  own  servants,  with  the  assistance  of  the  company's  ser- 
vants ;  and,  accordingly,  the  plaintiff,  as  a  carrier  in  common  with  the  rest 
•9^fil  ^^  ^^^  carriers  for  whom  •the  company  have  carried  goods,  has  on 
■*  every  occasion,  during  the  times  aforesaid,  when  the  eompany  have 
carried  goods  for  him  on  their  railway,  performed  the  loading  and  unload- 
ing of  the  goods  by  his  own  servants  and  those  of  the  company,  as  afore- 
said :  and,  in  order  to  be  able  to  assist  in  such  loading  and  unloading  at 
the  several  stations  on  the  railway,  to  and  on  which  the  plaintiff  and  the 
other  carriers  have,  during  the  times  aforesaid,  been  in  the  habit  of  sending 
goods  by  the  said  railway,  the  plaintiff  and  the  other  carriers,  during  the 
times  aforesaid,  have  been  obliged  to  keep  and  have  separate  establish- 
ments of  clerks  and  servants  at  each  of  such  stations,  viz.,  in  the  plaintiff's 
case,  at  the  several  stations  at  Paddington,  Steventon,  Cirencester,  Bristol, 
Bath  and  Farringdon  Road,  each  of  which  establishments  of  servants  and 
clerks  has  been  of  considerable  and  constant  expense  to  the  plaintiff  and 
other  carriers,  as  aforesaid. 

The  collection  and  delivery  in  London  and  the  towns  on  the  line  of  rail- 
way of  small  packages,  that  is  to  say,  of  packages  under  2  cwt.,  has  been 
conducted  as  follows : — By  "  collection"  is  meant  this :  that  the  company's 
stations  being  generally  situate  in  the  outskirts  of  the  towns  on  the  line  of 
railway,  it  becomes  necessary  to  collect  the  goods  in  the  towns  and  carry 
them  by  some  conveyance  to  the  company's  stations  in  the  outskirts  before 
they  can  be  conveyed  on  the  railway.  Thus,  the  company's  station  at 
Paddington  being  nearly  four  or  five  miles  from  the  central  parts  of  London, 
collection  in  London  consists  in  sending  carts  and  men  round  to  various 
parts  of  London,  and  then  taking  up  any  packages  of  goods  required  to  be 
carried  by  the  company,  and  so  carrying  the  said  goods  from  the  places 
where  taken  up,  through  the  public  streets  to  the  company's  railway  station 
at  Paddington ;  and  the  like  at  the  other  towns  on  their  line  of  railway.  By 
•2671  "  ^®^*^^'y"  *s  meant,  when  ^packages  have  arrived  at  their  journey's 
end  on  the  railway,  the  taking  of  them  in  carts  and  wagons  or  other 
vehicles,  fi'om  the  railway  station,  through  the  public  streets,  to  the  places 
to  which  the  same  may  be  addressed  in  the  town  adjoining  such  railway 
station,  and  there  delivering  them. 

From  the  year  1841  to  the  present  time,  the  company,  when  carrying 
goods  for  the  public  at  large,  not  carriers,  have  performed  the  collection 
and  deliveiy,  and  made  no  charge  in  respect  of  collection  or  delivery  in 
addition  to  their  ordinary  charge  for  carriage  as  set  forth  in  their  printed 
bills,  provided  the  packages  so  carried  did  not  exceed  2  cwt.  each  ;  if  above 
2  cwt.  each,  the  company  have  made  an  extra  charge  for  such  collection 
and  delivery. 

The  company,  for  the  purpose  of  performing  the  collection  and  deliveiy 
<if  such  goods  as  the  pubhc  required  them  to  collect  and  deliver  during  the 
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period  in  question  in  this  case,  employed  one  Sherman,  himself  a  common 
carrier,  to  do  that  service,  with  his  servants,  horses  and  carts,  and  paid 
him  large  sums  of  money  for  the  collection  and  delivery  of  parcels. 

During  all  the  said  period,  the  company  and  the  carriers,  when  the  latter 
have  employed  the  former  to  carry  goods  for  them,  have  proceeded  as  fol- 
lows:— The  carriers  (and  the  plaintiff  among  them)  have  performed,  by 
their  own  horses,  servants  and  vehicles,  the  collection  and  delivery  of  such 
goods,  of  whatsoever  weight  the  packages  may  have  been. 

It  is  to  be  observed  that  the  carriage  of  packages  of,  and  under,  2  cwt. 
forms  the  most  lucrative  part  of  the  business  of  a  carrier,  and  that  such 
packages  are  far  more  numerous  than  those  of  a  greater  weight. 

When  goods  are  brought  to  the  company's  station  to  be  carried  by  them, 
it  is  necessary,  in  order  to  ascertain  the.  amount  to  be  charged  by  the  com- 
pany for  carriage,  that  the  weight  of  the  goods  should  be  ascertained  ;  and, 
^when  the  public  have  brought  goods  to  their  stations  to  be  carried,  r*25Q 
the  company  have  always,  by  their  own  servants,  done,  or  been 
ready  and  willing  to  do,  the  weighing  of  the  goods  for  the  public,  free  of 
any  charge,  in  addition  to  the  ordinary  charge  for  carriage,  so  as  to  ascer- 
tain the  amount  payable  for  carriage ;  but  the  carriers  who  have  brought 
goods  to  the  company's  stations  to  be  carried  by  the  company,  and  the 
plaintiff  as  one  of  them,  always  have  done  the  weighing  of  the  goods  by 
their  own  respective  servants,  and  at  their  own  expense,  and  at  their  own 
respective  warehouses,  or  places,  and  not  at  the  company's  stations,  or  with 
the  company's  scales,  although  the  company  have  always  been  prepared 
with  the  means  of  checking  such  weights  by  their  own  scales  and  servants 
where  the  correctness  of  them  was  doubted :  and  by  this  means  the  com- 
pany have  been  saved  considerable  additional  expense  and  trouble,  which 
would  have  been  requisite  if  the  company  had  had  to  weigh  the  goods 
brou^t  by  the  carriers. 

When  goods  carried  on  the  railway  by  the  company  have  arrived  at  the 
end  of  the  journey  on  the  railway,  the  company,  during  the  period  in  ques- 
tion in  this  action,  have  been  in  the  habit  of  allowing  the  goods,  if  carried 
for  the  public  at  large,  to  be  warehoused,  free  of  charge,  for  two  days,  and, 
in  some  cases,  for  several  weeks,  in  the  company's  premises  at  the  station 
of  arrival,  until  the  consignees  have  found  it  convenient  to  take  them  away ; 
but,  when  the  goods  carried  by  the  company  have  been  so  carried  by  them 
for  carriers,  (for  instance,  for  the  plaintiff,)  the  company  have  rcfiised  to 
allow  them  or  him  to  warehouse  the  same  in  the  company's  premises-,  for 
any  time  at  all. 

The  company  have  always  been  the  sole  carriers  on  the  railway ;  and  all 
the  trucks,  carriages  and  locomotive  engines  employed  thereon,  have 
always  belonged  to  them,  and  been  worked,  moved  and  conducted  by  their 
'servants ;  so  that  the  company  have  never  made  one  rate,  toll  or  r«259 
charge  to  the  public,  or  to  the  carriers,  for  the  use  of  the  railway, 
and  another  rate,  toll  or  charge  for  the  use  of  the  locomotive  engines  or 


259       Parker  v.  Great  Western  R.  Co.  H.  V.  1844. 

power ;  nor  have  they  made  any  separate  rate  for  the  conveyance  of  goods 
on  the  railway  by  the  company  in  addition  to  the  two  last-mentioned  rates* 
but  the  company  have  always  charged  the  public  and  the  carriers  one 
single  rate  or  charge. 

The  charges  made  by  the  company  for  the  carriage  of  goods  on  the  rail- 
way have  been  governed  by  printed  bills  and  a  scale-book  issued  and  pub- 
lished by  the  company  from  time  to  time.  (Certain  printed  bills  and  a 
scale-book  marked  respectively  from  A.  to  H.  consecutively,  and  signed  by 
the  respective  attorneys,  were  referred  to,  as  if  set  out  in  the  case,  and  the 
periods  when  the  respective  bills  were  issued  were  set  forth.)  Each  of  the 
bills  was  in  force  from  the  time  of  its  issuing  until  the  period  when  the 
next  succeeding  one  is  above  stated  to  have  issued,  and  the  last-dated 
bill  until  the  commencement  of  this  suit.  The  scale-book  was  issued  in 
May,  1841,  and  remained  in  force  from  that  time  until  the  commencement 
of  this  action. 

The  company  have,  during  the  time  in  question  in  this  action,  allowed 
the  carriers,  on  all  goods  carried  by  the  company  on  their  railway  for  the 
carriers,  a  deduction  or  discount,  equivalent  to  10  per  cent.,  from  the  rates 
charged  to  the  public,  as  set  down  in  the  said  bills  and  scale-book;  such 
deduction  being  made  at  the  time  when  the  carrier  paid  the  company  for 
the  carriage  of  the  goods.  This  discount,  or  deduction,  of  10  per  cent,  on 
the  company's  rate  of  charge  to  the  public,  has  been  allowed  by  the  com- 
pany to  all  carriers  who  have  employed  the  company  to  carry  goods  on  the 
railway,  and  who  have  not  been  charged  by  the  company  with  concealing, 
•2601  ^^  making  false  declarations  as  to,  the  contents  *of  packages  trans- 
mitted by  the  railway,  or  with  otherwise  infringing  the  regulations 
of  the  company. 

The  loading,  unloading,  and  weighing  of  goods  carried  by  the  company 
on  the  railway  for  the  carriers,  and  the  preparation  of  the  ticking-oflf  notes 
and  of  the  carrier's  declaration-ticket  hereinafter  mentioned,  are  a  reason- 
able equivalent  for  the  allowance  of  10  per  cent. 

The  company's  practice  appears  to  have  been,  to  compensate  the  carriers 
for  damage  occasioned  by  the  improper  stowage  of  their  goods  with  those 
of  other  people,  but  not  to  compensate  the  carriers  for  damage  occasioned 
by  the  improper  stowage  of  the  carriers'  own  goods  inter  se.  The  sum  of 
305.  appears  to  have  been  paid  to  the  plaintiff  for  damage  occasioned  by 
improper  stowage,  during  the  time  in  question  in  this  suit. 

The  company,  until  May,  1841,  allowed  the  carriers  to  send  by  the  rail- 
way small  parcels  and  packages  of  any  weight, — if  goods  of  one  and  the 
same  class, — at  the  same  rate  per  ton,  or  for  less  than  a  ton,  as  heavy  or 
large  packages ;  the  public,  during  the  same  period,  were  charged  as  stated 
in  the  two  first-dated  bills,  as  follows :  that  is  to  say,  «  An  extra  charge 
per  ton  is  made  for  small  quantities  of  goods ;  of  which  particulars  may  be 
had,  on  application."  The  above  sentence  applies  to  packages  of  less  than 
a  ton.     By  reason  of  the  above  privileges,  the  plaintiff*  and  the  other  car 
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ners  who  have  employed  the  company  to  carry  goods  on  die  railway,  were 
enabled  to  charge  the  public  as  low  as,  or  lower  than,  the  company  for  the 
carriage  of  goods  by  the  railway,  and  still  to  get  a  profit. 

On  the  31st  of  May,  1841,  the  company  issued  the  bill  of  charges  marked 
C,  for  the  carriage  of  goods ;  and  from  that  day  until  the  30th  of  June  fol- 
lowing, the  carriers  were  placec^  by  the  company  on  the  same  footing  as  the 
public  in  respect  of  the  company's  charges  for  the  •carriage  of  small  r«06i 
parcels  and  packages  not  exceeding  2  cwt. 

The  .ompany,  on  the  30th  of  June,  1841,  issued  the  bill  of  charges 
marked  D,  in  which  they  stated  that  an  extra  charge  of  2d,  per  lb.  would  also 
be  made,  in  addiuon  to  the  regular  rates  of  carriage,  for  the  conveyance 
of  all  packages  of  whatever  description  forwarded  to,  from,  or  on  account 
of  curriers,  innkeepers,  warehousemen,  or  wharfingers,  which  might  con- 
tain separate  parcels  addressed  to,  or  intended  for  delivery  to,  other  per- 
sons than  the  consignee  of  such  packages,  whereby  the  company  would  be 
deprived  of  their  just  and  lawful  scale  of  charges  by  means  of  such  packing 
together,  or  concealment,  of  small  parcels.  The  company  have  repeated 
the  above  announcement  contained  in  the  said  bill  marked  D,  in  every  sub- 
sequent bill  of  charges  published  by  them,  and  have  acted  upon,  and  en- 
forced it  from  June,  1841,  down  to  the  present  time,  by  charging  the  extra 
2d.  per  lb.,  in  addition  to  the  regular  rates  of  carriage,  upon  all  packages 
carried  by  the  company  on  their  railway  to,  from,  or  on  account  of,  carriers, 
which  have  contained  separate  parcels  addressed  to,' or  intended  for  de- 
livery to,  other  persons  than  the  carrier's  consignee  of  such  package. 

The  aforesaid  announcement  in  the  bill  of  charges  marked  D,  was  made 
and  acted  on  by  the  company,  in  consequence  of  having  discovered  that 
there  had  been  a  practice,  by  some  carriers,  of  packing  many  small  parcels 
or  packages,  each  under  2  cwt.,  in  one  hamper  or  case,  and  making  each 
of  such  hampers  or  cases  exceed  2  cwt.,  and  addressing  such  hamper  or 
case  to  an  agent  of  the  carrier  at  the  terminus  of  the  journey  on  the  railway, 
to  which  agent  the  company  were  employed  by  the  carrier  to  deliver  such 
hamper  or  case  ;  and  such  agent,  after  receiving  it,  delivered  the  separate 
parcels  or  packages  contained  in  it  to  the  several  persons  to  •whom  (•♦262 
such  parcels  were  directed  ;  thus  depriving  the  company  of  the  be- 
nefit of  their  printed  scale  of  charges,  secondly  set  forth  in  the  bill  marked 
C,  and  bringing  such  parcels  within  the  printed  scales  respectively  applica- 
ble to  paicels  above  2  cwt. 

The  company  have  enforced  this  extra  charge  against  various  carriers, 
upon  packages  containing  separate  parcels  as  aforesaid,  in  cases  in  which 
ruch  package  carried  on  the  said  railway  by  the  company  for  a  carrier,  has 
been  delivered  to  one  person  only,  namely,  to  the  agent  of  the  carrier,  at 
the  station  of  delivery  at  the  end  of  the  journey.  The  company  have  al- 
ways refused  to  recognise  any  other  consignee  of  such  package,  or  of  any 
parcel  therein  contained,  than  such  agent  of  the  carrier,  or  to  deliver  such 
package,  or  any  part  of  the  contents  thereof,  to  any  person  other  than  such 
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agent.  Such  agent  has  always  received  the  package  in  bulk  from  the 
company,  who  have  had  no  further  trouble  therewith,  or  any  concern  with, 
or  part  in,  the  distribution  of  the  several  packages  contained  therein,  to  the 
respective  owners  thereof. 

The  company  have  never  made  any  such  extra  charge  to  persons  not  be- 
ing carriers,  innkeepers,  warehousemen  or  wharfingers. 

The  public,  except  carriers,  innkeepers,  warehousemen,  and  wharfingers, 
have  always  been  allowed  to  pack  small  parcels  together  into  one  package, 
and  pay  on  the  entire  package,  without  being  subject  to  the  extra  charge 
of  2d,  per  pound  above  mentioned. 

Some  of  the  carriers  were  detected  by  the  company  in  packing  small 
parcels,  under  2  cwt.,  into  one  hamper  or  package,  so  as  to  make  it  weigh 
above  2  cwt.,  with  a  direction  thereon  to  one  consignee,  the  agent  of  the 
carrier,  for  the  purpose  of  avoiding  the  said  higher  rate  of  charge  on  pack- 
ages of  and  over  2  cwt.  The  company  refused  any  longer  to  deal  with 
*26  1  ^"^^  carriers  as  *were  detected  in  doing  this,  upon  the  terms  of 
making  them  the  same  allowance  of  10  per  cent.,  usually  made  by 
them  to  the  carriers  as  above-mentioned ;  and  have,  ever  since  the  detec- 
tion of  such  practices,  compelled  them  to  pay  the  full  rate  of  carriage,  with- 
out such  deduction  of  10  per  cent,  as  aforesaid.  The  company  adopted  the 
like  course  towards  certain  carriers  whom  they  detected  in  altering  the  ad- 
dresses of  packages  brought  by  such  carriers  to  the  railway  to  be  carried 
by  the  company,  such  alteration  being  made  with  the  view  of  concealing 
from  the  company  the  fact  that  such  packages  belonged  to  different  owners, 
in  order  to  avoid  the  higher  rate,  with  which  they  would  otherwise  have 
been  charged. 

The  company,  in  June,  1841,  consented  to  allow  the  carriers,  by  way 
of  compensation  for  the  collection  and  delivery,  as  above  explained,  of 
parcels  under  2  cwt.,  and  also  for  the  risk  incurred  in  such  collection  and 
delivery,  a  deduction  from  the  rates  charged  by  the  company  to  the  public 
for  the  carriage,  loading  and  unloading,  collection  and  delivery  of  such 
parcels,  of  bd,  for  each  package  not  weighing  1  cwt.,  and  lOd.  on  each 
package  above  1  cwt.,  and  not  exceeding  2  cwt.  This  allowance  has 
accordingly  been  made  by  the  company  to  all  carriers  on  all  parcels  not 
exceeding  2  cwt.  carried  by  the  company  on  their  railway  for  such  car- 
riers, with  the  exceptions  hereinafter  mentioned,  from  the  month  of  June, 
1841,  down  to  this  time  ;  and  the  mode  of  making  it  has  been,  to  deduct 
the  amount  of  such  allowance  from  the  amount  of  charges  for  carriage  of 
the  parcels  so  allowed  for,  on  paying  such  charges  to  the  company,  and 
for  the  carrier  to  pay  them  the  balance  only  remaining  after  such  deduc- 
tion ;  such  allowance  of  5rf.  and  lOd.  respectively  being  a  fair  and  rea- 
sonable allowance  for  the  labour,  cost  and  risk  thereby  saved  to  the  com- 
*2641  P^^y-  '^^^  company  did  not  continue  this  allowance  to  *those 
carriers  whom  they  detected  in  packing  together  small  parcels,  or 
in  altering  the  addresses  of  packages,  in  manner,  and  for  the  purposes 
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above  mentioned.  Where  the  company  once  discontinued  the  said  aUowance 
of  10  per  cent.,  and  of  bd,  and  lOd,  respectively  to  any  carrier  for  the 
above  causes,  or  either  of  them,  they  have  never  afterwards  allowed  them 
again  to  such  carriers,  even  though  they  should  never  have  repeated  the 
act  for  which  the  company  visited  them  with  such  a  deprivation. 

There  is  no  by-law  of  the  company  for  making  or  diacontinubg  the 
aforesaid  allowances.  Such  allowances  or  discontinuance  were,  in  all 
cases,  sanctioned,  and  agreed  to,  by  the  directors  of  the  company ;  and 
the  plaintiff,  and  all  the  other  carriers  dealing  witli  the  company,  had  dis- 
tinct notice  that  the  company  would  discontinue  such  allowance  to  any 
carriers  detected  in  packing  together  small  parcels  or  packages  as  aforesaid, 
or  in  altering  the  proper  addresses  and  consignment  of  goods,  and  making 
a  false  declaration  of  their  contents. 

With  regard  to  the  origin  of  the  said  allowances  of  10  per  cent.,  lOd, 
and  5d.,  it  appears,  that,  from  the  time  of  the  opening  of  the  railway  until 
May,  1841,  the  carriers  had  always  performed  die  loading  and  unloading, 
weighing  and  collection  and  delivery,  and  the  company  had  always  made 
the^rriers  an  allowance  of  a  certain  amount  per  ton,  upon  the  goods  car- 
ried by  them.  In  May,  1841,  certain  carriers  applied  to  the  company  for  a 
reduction  of  20  per  cent,  from  the  charges  made  to  the  public,  and  shortly 
afterwards  the  directors  of  the  company  resqjved  to  allow  the  carriers  the 
above-mentioned  10  per  cent.,  and  it  has  been  always  since  allowed  to 
them.  In  the  month  of  June,  1841,  certain  carriers  made  an  application  to 
the  company  for  further  relief:  and  the  dire<;tors  of  the  company  shortly 
afterwards  resolved  to  allow,  and  have  ever  since  allowed,  the  (••og^ 
•carriers  the  deductions  of  lOd.  and  bd.  respectively  above-men- 
tioned. 

In  the  month  of  Februar}',  1842,  the  company  made  a  further  alteration 
in  their  system  of  charging  the  carriers  for  the  carriage  of  goods  for  them 
on  the  railway.  The  alteration  consisted  in  this, — that,  when  one  of  the 
public  brought  several  packages  of  goods,  and  paid  the  charges,  the  com- 
pany charged  him  on  the  weight  of  the  aggregate,  although  they  might  be- 
long to  different  consignees ;  also,  if  several  of  the  public  brought  several 
packages  addressed  to  one  consignee,  who  vras  to  pay  the  charges,  such 
consignee  was  also  charged  upon  the  weight  of  the  aggregate.  But,  if  a 
carrier  brought  several  packages  consigned  by  or  to  different  individuals, 
he  was  charged  upon  the  separate  weight  of  each,  unless  it  was  known 
that  more  than  one  package  belonged  to  the  same  sender,  and  was  going 
to  the  same  consignee  ;  in  which  case  all  belonging  to  the  same  sender 
and  going  to  the  same  consignee  were  charged  upon  the  aggregate  weight. 
It  is  to  be  observed  that  the  above  system  of  charging  applied  to  packages 
sent  by  the  same  train,  and  not  exceeding  in  weight  1  ton  each  ;  and  fur- 
ther, that,  in  all  of  those  of  the  above  cases  in  which  carriers  employed  the 
company,  and  paid  their  charges  as  above  mentioned,  the  aggregate  of  the 
goods  were  consigned,  and  to  be  delivered  by  the  company,  to  the  carrier 
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or  his  agent,  and  by  such  carrier  or  his  agent  to  the  ultimate  consignees ; 
and  that,  in  the  above  cas^s,  the  company  dealt  with,  and  recognised,  the 
carrier  only,  as  their  consignor  and  consignee  of  the  goods. 

The  following  letter  was  written  and  sent  on  the  date  thereof  by  the 
company's  superintendent  to  Messrs.  Baiss  &  Brothers,  wholesale  drug- 
gists in  London,  who  were  in  the  habit  of  sending  goods  by  the  railway : — 

«  Paddingtoriy  26th  February,  1842. 
*2661  "  Gentlemen, — I  beg  to  acknowledge  the  receipt  of  •your  letter 
of  the  25th  instant,  requiring  certain  particulars  respecting  our  mode 
of  charging  for  goods.  In  reply,  I  beg  to  enclose  you  one  of  our  books  of 
charges,  which  are  exclusive  of  a  charge  of  3d.  per  cwt.  for  cartage,  except 
where  the  weight  is  under  two  cwt.,  when  the  price  therein  stated  includes 
that  service. 

«As  to  the  goods  for  the  different  parties  being  taken  in  the  aggregate 
and  paid  for  in  one  lump,  our  plan  is  this  :  the  parties  who  bear  one  charge 
are  considered  to  be  entitled  to  the  benefit  of  this  <  lumping  system  :' — 
thus,  if,  on  sending  to  various  people,  you  pay  the  carriage  of  them,  we 
would  allow  them  to  be  taken  in  the  aggregate ;  but,  if  they  are  tp  be 
paid  by  the  receivers,  then  each  individual  must  pay  for  his  separate 
weight ;  in  like  manner,  if  a  quantity  of  packages  for  one  person  are 
congregated  from  fifty  houses  in  town,  and  are  to  be  paid  by  him,  this 
would  entitle  him,  as  the  party  paying  the  charges,  to  this  privilege." 

In  several  instances,  the  company  have  charged  manufacturers  and 
tradesmen  at  Stroud  and  Cheltenham,  (not  carriers,)  to  whom  they  have 
given  credit  for  the  carriage  of  their  goods,  and  with  whom  the  company 
have  had  monthly  accounts  for  such  carriage,  according  to  the  aggregate 
weight  of  the  same  class  goods  carried  by  them  for  such  manufacturers, 
warehousemen,  or  others  (not  carriers)  during  the  month  ;  that  is  to  say, 
have  added  together  the  weight  of  the  same  class  goods  carried  on  the 
several  days  during  the  month,  and  have  charged  the  manufacturers,  , 
warehousemen  or  others,  (not  carriers,)  upon,  and  according  to,  the  gross 
weight  of  each  class  goods  so  carried  during  the  month ;  but  this  privi- 
lege has  never  been  afforded  by  the  company  to  the  carriers,  or  the  plain- 
tiff. 

The  system  of  charging  in  the  aggregate,  stated  in  the  above  letter,  has 
been  pursued  by  the  company  when  employed  to  carry  goods  for  the 
j^og-r-i  public  at  large,  *not  carriers,  from  the  date  of  that  letter  to  the  pre- 
sent time,  and  during  all  that  period  the  company  stated  in  their 
printed  bills  of  charge,  immediately  below  the  scale  of  charges — "  The 
above  charges  apply  to  aggregate  quantities  of  goods,  which  are  divided 
into  five  classes,  according  to  their  value,  bulk,  &c.,  a  small  increase  being 
charged  upon  less  than  a  ton,  as  specified  below  ;"  and  on  this  statement 
the  company  acted  towards  the  public,  but  not  towards  the  carriers,  dur- 
ing the  saici  period. 

In  like  manner  the  company  charged  the  carriers,  but  not  the  public,  se 
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parately  for  every  package  sent  by  the  railway,  of  whatever  kind,  class,  or 
weight,  intended  ultimately  for  delivery  to  a  different  person  by  the  Carrier's 
own  consignee,  although,  as  before  mentioned,  the  company  had  nothing  to 
do  with  such  ultimate  delivery,  but  always  delivered  the  carrier's  goods  to 
the  carrier's  own  consignee  only,  and  refused  to  recognise  any  other. 

In  cases  where  the  company  carried  several  packages  for  the  plaintiff,  or 
any  other  carrier,  belonging  to  several  consignees,  or  belonging  to,  or  in- 
tended for  final  deliveiy  by,  the  plaintiff  or  other  carrier,  or  his  agent,  to 
different  persons,  the  company  were  put  to  no  more  labour,  expense,  or 
trouble,  than  when  the  packages  belonged  to,  or  were  to  be  delivered  by, 
the  plaintiff  or  other  carrier,  or  his  agent,  to  one  and  the  same  person,  nor 
to  any  more  risk,  except  such  as  necessarily  arises  (if  any  arise)  from  the 
mere  fact  of  the  packages  belonging  to  several  owners,  instead  of  to  one 
owner. 

It  appears  that,  during  the  time  in  question  lu  this  cause,  traders,  not  be- 
ing carriers,  have  frequently  sent  by  the  railway  consignments,  comprising 
several  packages  of  goods,  sent  by  them  in  the  way  of  their  trade  to  their 
customers,  and  on  which  such  traders  paid  the  company's  charges.  But  it 
does  not  appear  that  the  ^company  ever  made  any  extra  charge  in  r«ogo 
such  cases  on  account  of  any  increased  risk,  (if  any  such  existed,) 
arising  from  the  circumstance  of  the  several  packages  belonging  to  different 
owners.  In  all  cases,  however,  in  which  •the  packages  were  to  be  delivered 
to  several  consignees,  such  traders  not  paying  the  charges  as  aforesaid,  such 
packages  were  charged  separately,  and  not  on  the  aggregate  weight. 

From  the  28lh  of  February,  1842,  till  the  commencement  of  this  suit,  the 
company  enforced  a  system  of  charging  the  plaintiff  and  other  carriers,  fot 
the  carriage,  by  the  weight,  of  every  parcel  of  goods  above  2  cwt.,  and 
under  one  ton,  separately,  even  although  the  several  parcels  were  intended, 
not  merely  for  the  plaintiff's,  or  other  carrier's,  consignee,  but  also  for  ul- 
timate delivery  to  the  same  person,  and  aldiough  they  were  goods  of  the 
same  class  and  carried  by  the  same  train,  in  all  cases  where  the  names  of  the 
carriers'  consignees  or  consignors  of  such  goods  were  not  given  ;  but,  in  all 
cases  where  the  names  of  such  consignors  were  given,  all  such  parcels,  if 
sent  from  the  jsame  carrier's  consignor  to  the  same  carrier's  consignee,  were 
charged  on  the  aggregate,  and  not  separately,  llie  carriers  had  notice  of 
this  system. 

From  June,  1840,  down  to  this  day,  whenever  a  butcher,  cheese-factor, 
tea-dealer,  or  any  merchant  or  trader,  not  a  carrier,  has  sent  several  parcels 
of  goods  of  the  same  class  addressed  to  one  consignee,  to  be  carried  by  the 
company  by  the  same  train  on  the  railway,  or  addressed  to  different  con- 
signees, yet  sent  by  one  consignor,  who  paid  the  company's  charge  for  car- 
riage, the  company  have  charged  such  persons  for  the  carriage  of  the  goods 
by  the  aggregate  weight  of  all  the  parcels,  and  not  by  the  separate  weight 
of  each  parcel,  the  charge  by  the  aggregate  being,  in  all  cases,  less  than 
that  by  the  separate  weights  of  the  parcels. 

VOL.  vu.  22  P 


269     Parker  v.  Great  Western  R.  Co.  H.  V.  1844. 

•52691  *^°  order  the  better  to  be  able  to  enforce  their  said  system  of 
charging,  the  company  have,  from  the  year  1841  to  this  day,  re- 
quired ^and  the  requisition  has  been  complied  with  by  the  carriers)  that 
every  carrier  who  has  brought  goods  to  any  of  the  con.pany's  stations  to  be 
carried  on  the  railway,  should,  before  the  goods  were  carried  by  the  com- 
pany, fill  up,  and  deliver  to  the  company's  clerks,  two  printed  forms,  one 
entitled  "  The  carriers'  declaration-ticket;"  the  other  "The  carriers'  tick- 
ing-offnote." 

The  former  of  these — viz.  the  declaration-ticket — has  been  required  to 
be  filled  up  at  the  head  thereof  with  the  date  of  delivery  of  the  goods  to  the 
company,  the  name  of  the  carrier  employing  the  company  to  carry,  the  name 
of  the  carrier  himself,  or  of  his  agent  as  the  consignee  to  whom  the  com- 
pany were  to  deliver  the  goods  at  the  end  of  the  journey  on  the  rail,  the 
place  or  station  to  which  the  company  were  to  carry  the  same,  and  the  par- 
ticular railway  train  by  which  the  goods  were  to  go,  the  load,  number, 
classes,  and  the  gross  weight  of  all  the  goods  sent  by  the  carrier  by  that 
train  to  the  same  station;  and  the  body  of  the  "carriers'  declaration-ticket" 
has  been  required  to  be  filled  up  with  the  number  of  each  parcel,  and  if  any 
package  contained  more  than  one  parcel,  then  with  the  number  of  each  par- 
cel in  such  package,  the  name  and  address  of  the  ultimate  consignee  of  each 
parcel,  that  is  to  say,  not  of  the  person  to  whom  the  company  were  to  de- 
liver the  parcel,  but  of  the  person*  to  whom  the  carrier  or  his  agent  would 
have  to  deliver  the  same,  after  the  company  had  carried  the  same  and  de- 
livered it  to  the  carrier  or  his  agent,  the  weight  of  each  parcel,  with  the 
total  weight  of  all  the  parcels ;  and  the  foot  of  the  declaration-ticket  has 
been  required  further  to  be  filled  up  with  the  total  weight  of  the  goods  in 
*2701  ^^^^  class,  in  a  separate  line,  with  that  of  the  empties  in  ^another 
line,  and  the  grand  total  of  weights  and  sums  added  up  at  the  bot- 
tom ;  and  every  declaration-ticket  has  been  required  to  be,  and  has  been, 
filled  up  as  above  stated,  and  signed  by  the  carrier  employing  the  company 
or  his  agent,  and  delivered  to  the  company's  clerks,  before  the  goods  were 
carried  by  the  company. 

The  carriers'  "  ticking-off  note "  has  been,  and  is  required  to  be,  filled 
up  at  the  head  thereof  with  the  hour  of  the  train,  and  the  day^  of  the  month 
and  year  at  which  the  goods  are  to  go,  the  station  to  which  the  goods  are 
to  be  carried,  and  the  name  of  the  carrier  sending  his  goods,  and  his  or  his 
agent's  name  to  whom  they  are  to  be  delivered  by  the  company : — the  body 
of  the  "  ticking-oSr  note  "  was  and  is  divided  into  columns,  of  which  those 
headed  "  name"  and  "  address"  were  and  are  to  be  filled  up  by  the  carrier 
with  the  names  and  addresses  of  the  ultimate  consignees  of  each  parcel,  as 
before  explained ;  the  column  headed  «  description,"  with  a  description  of 
each  parcel  of  goods ;  the  several  columns  headed  «  class  1st,"  «  class  2d," 
"class  3d,"  "class  4th,"  "class  5th,"  and  "packages  under  2  cwt.,"  with 
the  respective  weights  of  the  parcels  falling  under  each  of  these  heads,  and 
the  column  "  L.  s.  c2."  was  and  is  left  blank  for  the  company's  clerks  to  fl 
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up ;  while  the  line  beginning  with  the  words  "  weights  transferred  to  de- 
claration "  was  and  is  filled  up  by  the  carrier  with  the  total  weights  of  the 
goods  in  each  column  of  the  above  five  classes,  and  of  the  packages  under 
2  cwt.  set  down  at  the  foot  of  each  column  respectively.  The  course  of 
business  between  the  carriers  and  the  company  at  their  stations  was  and  is 
for  one  of  the  company's  servants,  at  the  station  of  departure,  to  examine 
the  weights  and  descriptions  of  the  packages  brought  there  to  be  carried, 
and,  on  finding  them  correct,  or  not  suspecting  them  to  be  incorrect,  to 
tick  them  off  in  the  column  of  the  said  ticking-ofi*  note,  entitled,  <<  Tick- 
ing column  outwards,"  and  to  write  his  *name  at  the  foot  after  the  r»Q7i 
printed  words  "checked  by,"  and  fill  in  the  name  of  the  truck.  *■ 

The  "  ticking-ofi"  note,"  when  thus  filled  up  and  checked,  was  and  is 
delivered  to  the  company's  clerks,  who  made  and  make  out  a  duplicate  of 
it,  inserting  in  the  last  column  the  amounts  charged  by  the  company  to  the 
carrier  for  the  carriage  of  the  goods,  and  delivered  such  duplicate  to  the 
carrier,  keeping  the  original  filled  up  by  the  carrier.  The  amount  of  the 
company's  charges,  so  filled  in  by  the  company's  derks,  after  deducting 
the  allowance  of  10  per  cent.,  and  the  small-parcel  allowance  in  cases 
where  the  company  made  and  make  those  allowances,  was  and  is  then  paid 
(unless  credit  was  or  is  given)  by  the  carrier,  in  cash,  to  the  company's 
clerks. 

(For  the  better  understanding  of  the  "  carriers'  declaration-ticket"  and 
"ticking-offnote,"  copies  of  those  documents,  filled  up,  are  annexed,  and 
are  to  be  taken  as  part  of  the  case.) 

The  plaintifT,  during  the  years  1842  and  1843,  carried  on  a  very  exten- 
sive business  as  a  carrier  from  and  to  various  towns  in  connection  or  com- 
munication with  the  Great  Western  railway,  and,  consequently,  during 
those  years,  employed  the  company  very  extensively  to  carry  goods  for  him, 
and  they  have  accordingly  carried  them  for  him  from  and  to  the  several 
stations  following,  upon  the  said  railway,  viz.,  Paddington,  Reading,  Ste- 
venton,  Farringdon  Road,  Cirencester,  Bath  and  Bristol. 

The  goods  which  the  plaintiff  has  employed  the  company  to  carry  as 
mentioned  in  this  case,  have  never  been  the  plaintiff's  own  goods,  but 
goods  belonging  to  third  persons,  who  employed  the  plaintiff  to  carry  them, 
(as,  for  instance,  from  London  to  Gloucester;)  and  the  plaintiff,  after  carry- 
ing them  to  the  company's  station,  has  then  employed  the  company  to  carry 
them  part  of  the  journey  on  their  railway, — ^for  instance,  firom  Paddington 
to  •Cirencester, — and  there  delivered  them  to  the  plaintiff's  agent,  r»o72 
who  has  then  carried  them  the  remainder  of  the  journey  in  the 
plaintiff's  own  vehicles  and  delivered  them  to  the  ultimate  consignees.  On 
all  occasions  where  the  company  have  so  carried  goods  for  the  plaintiff, 
they  have  received  the  goods  from  the  plaintiff  or  his  agent  only,  and  at  the 
end  of  the  journey  have  delivered  them  up  to  the  plaimiff  or  his  agent  onlj, 
and  have  treated  and  dealt  with  him  as  both  the  consignor  and  consignee 
of  the  goods :  have  received  payment  for  the  carriage  of  him  only ;  and,  in 
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case  of  loss,  have  made  satisfaction  to  him  only,  and  have  refused  to 
recognise,  or  deliver  to,  any  other  person  than  the  plaintiff,  or  to  deal  with, 
or  follow  any  orders  from,  the  persons  who  have  employed  the  plaintiff  to 
carry  the  goods.  The  plaintiff  only,  and  not  the  company,  has  contracted 
or  dealt  with  the  persons  so  employing  him  to  carry  the  goods.  Such  per- 
sons have  always  paid  him,  and  not  the  company,  for  the  carriage ;  and  in 
case  of  loss  or  damage  he,  and  not  the  company,  has  made  satisfaction  for 
the  same.  The  other  carriers  for  whom  the  company  have  carried  goods, 
have  dealt  with  the  company,  and  with  their  own  employers,  in  the  same 
manner  and  on  similar  terms. 

The  plaintiff,  in  his  dealings  with  the  company,  has  always  performed  the 
collection  of  the  packages  and  parcels,  whether  large  or  small,  and  the 
delivery  of  them  to  the  company  at  their  stations  from  which  the  same  were 
to  be  carried  by  the  company,  by  his  own  horses,  carts  and  servants,  in  the 
same  way,  and  to  the  same  extent,  as  those  carriers  to  whom  the  company 
have  allowed  the  said  deductions  of  10  per  cent,  and  of  dd.  and  10^.  on 
the  small  parcels;  arid  he  has  also,  by  his  own  servants,  always  performed 
the  weighing,  loading  and  unloading  of  his  packages  and  parcels,  as  above 
explained,  with  the  exception  of  the  aid  rendered  by  the  company's  ser- 
•2731  ^^^^^y  ^^  above  mentioned,  in  the  same  *manner  and  to  the  same 
extent,  as  the  carriers  to  whom  the  company  have  allowed  the  said 
deductions  as  aforesaid. 

The  plaintiff  is  the  most  extensive  carrier  on  the  line,  and  the  assistance 
which  has  been  rendered  by  the  company  to  him  is  not  more  than  that  which 
they  render  to  any  other  carrier. 

After  the  goods  have  been  carried  by  the  company  to  their  destined  sta- 
tion on  the  railway,  the  plaintiff  has,  by  his  own  or  his  agent's  horses  and 
carts,  and  servants,  always  performed  the  delivery  of  the  packages  and 
parcels  so  carried  for  him  by  the  company  to  the  ultimate  consignees,  in 
the  same  way,  and  to  the  same  extent,  as  other  carriers. 

The  plaintiff  has  never  requested,  or  called  upon,  the  company  to  per- 
form any  of  those  things  for  which  the  10  per  cent,  and  the  lOd.  and  dd, 
have  respectively  been  allowed  as  aforesaid.  In  cases  in  which  those 
allowances  have  not  been  made  to  the  plaintiff,  the  company  have  never 
refused  to  allow  their  servants  to  load  and  unload  the  plaintiff's  goods ;  and 
in  no  instance,  where  the  company  have  refused  to  make  or  continue  the 
iaid  allowance  of  10  per  cent,  and  lOd.  and  bd,  respectively,  as  aforesaid, 
does  it  appear  that  they  have  refused  to  place  him  on  the  same  footing  with 
the  rest  of  the  public  to  whom  such  allowances  as  aforesaid  were  not  made 
by  (he  said  company. 

The  plaintiff  has  usually  paid  the  company,  in  cash,  their  charges  for  the 
rHrriiig<*  of  goods  for  him  at  the  time  when  the  goods  were  delivered  by 
hi  III  (o  them  to  be  carried,  or  before  they  were  delivered  to  him  or  his  agent, 
ufu*r  b«*ing  carried  by  the  company. 

Tb«  (jompany,  on  the  24th  February,  1842,  discontinued  giving  the 
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plaintifT  credit,  and  have  not  since  done  so,  stating  as  their  reason,  by  letter 
to  the  plaintiff  of  the  same  date,  '^  the  want  of  understanding  as  to  the  r*€yjA 
settling  •of  the  charges  to  Mr.  Parker  for  the  carriage  of  his  goods."     *• 

The  first  head  of  claim  made  by  the  plaintiff  in  this  action  is,  to  the  above- 
mentioned  allowance  of  10  per  cent,  upon  the  charges  made  by  the  com- 
pany, and  paid  by  him  for  the  carriage  of  goods  for  the  plaintiff  on  the 
railway,  from  28th  February,  1842,  to  the  27th  day  of  April,  1843. 

The  company  made  this  allowance  to  the  plaintiff  on  their  charges ;  that 
is  to  say,  they  deducted  it  from  their  charges  for  the  carriage  of  all  goods 
which  they  carried  for  him  on  their  railway  during  the  last-mentioned  period 
from  Paddington  station  to  Bath  station,  and  vice  versa;  and  from  Pad- 
dington  station  to  Farringdon  Road«station,  and  vice  versdj  except  on  goods 
coming  up  to  Paddington  from  Fairford. 

But  the  company  refused  to  make  the  said  usual  allowance  of  10  per 
cent,  on  their  charges,  and  compelled  the  plaintiff  to  pay  the  full  charges, 
for  the  carriage  of  all  goods,  which  they  carried  for  him  on  their  railway 
during  the  last-mentioned  period  between  the  following  pairs  of  stations,  that 
is,  from  one  to  the  other,  viz.,  Paddington  and  Steventon,  (except  as  to 
these  stations,  the  period  between  the  28th  February,  1842,  and  the  30th 
of  April  following,  during  which  time  the  company  made  to  the  plaintiff  the 
said  allowance  of  10  per  cent,  upon  the  carriage  of  goods  for  him  upon  the 
said  railway  between  those  stations,)  Paddington  and  Cirencester,  Padding- 
ton and  Bristol,  Bath  and  Steventon. 

By  the  term  «  full  charges,"  now  and  hereafter  used  in  this  case,  is  meant 
(he  charges  set  down  in  the  said  printed  bills,  and  scale-book  in  force  at  the 
time  in  question,  and  there  stated  to  include  loading  and  unloading  of  all 
packages  and  the  collection  and  delivery  of  parcels  of  2  cwt.  and  under, 
heing  the  same  charges  (with  the  exception  arising  from  the  charging  by 
^he  ^separate  weight  of  each  parcel,  instead  of  the  aggregate  weight  [••o^^r 
uf  several  packages  of  the  same  class,  as  mentioned  under  the  third 
iiead  of  claim,)  as  the  company  charged  the  public,  not  being  carriers, 
daring  the  period  aforesaid,  for  the  carriage  and  loading  and  unloading  of 
Iheir  goods,  and  for  the  collection  and  delivery  of  parcels  of  and  under 
2  cwt.  as  above  mentioned.  No  difference  existed,  during  the  said  period 
from  the  28th  February,  1842,  to  the  27th  April,  1843,  between  the  nature 
or  extent  of  the  services  rendered  by  the  company  to  the  plaintiff  at  or 
between  the  said  stations  in  respect  of  goods  carried  between  which  the 
said  allowance  was  made,  and  the  services  rendered  by  them  to  the  plain- 
tiff at  or  between  those  stations  in  respect  of  goods  carried  between  which 
the  said  allowance  was  refused ;  nor  was  there  any  difference  in  the  mode 
in  which  the  plaintiff's  business  with  the  company  was  conducted  at  the 
»id  stations  respectively.  But  the  company,  in  all  cases  where  the  allow- 
ance of  10  per  cent,  was  not  made  to,  or  not  continued  with,  the  plaintiff, 
were  ready  and  willing  to  perform  all  the  things  which  formed  the  consi 
dention  for  the  said  allowance  of  10  per  cent. 
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agent.  Such  agent  has  always  received  the  package  in  bulk  from  the 
company,  who  have  had  no  further  trouble  therewith,  or  any  concern  with, 
or  part  in,  the  distribution  of  the  several  packages  contained  therein,  to  the 
respective  owners  thereof. 

The  company  have  never  made  any  such  extra  charge  to  persons  not  be- 
ing carriers,  innkeepers,  warehousemen  or  wharfingers. 

The  public,  except  carriers,  innkeepers,  warehousemen,  and  wharfingers, 
have  always  been  allowed  to  pack  small  parcels  together  into  one  package, 
and  pay  on  the  entire  package,  without  being  subject  to  the  extra  charge 
of  2d.  per  pound  above  mentioned. 

Some  of  the  carriers  were  detected  by  the  company  in  packing  small 
parcels,  under  2  cwt.,  into  one  hamper  or  package,  so  as  to  make  it  weigh 
above  2  cwt.,  with  a  direction  thereon  to  one  consignee,  the  agent  of  the 
carrier,  for  the  purpose  of  avoiding  the  said  higher  rate  of  charge  on  pack- 
ages of  and  over  2  cwt.  The  company  refused  any  longer  to  deal  with 
*26  1  ^^^^  carriers  as  *were  detected  in  doing  this,  upon  the  terms  of 
making  them  the  same  allowance  of  10  per  cent.,  usually  made  by 
them  to  the  carriers  as  above-mentioned ;  and  have,  ever  since  the  ^letec- 
tion  of  such  practices,  compelled  them  to  pay  the  full  rate  of  carriage,  with- 
out such  deduction  of  10  per  cent,  as  aforesaid.  The  company  adopted  the 
like  course  towards  certain  carriers  whom  they  detected  in  altering  the  ad- 
dresses of  packages  brought  by  such  carriers  to  the  railway  to  be  carried 
by  the  company,  such  alteration  being  made  with  the  view  of  concealing 
from  the  company  the  fact  that  such  packages  belonged  to  different  owners, 
in  order  to  avoid  the  higher  rate,  with  which  they  would  otherwise  have 
been  charged. 

The  company,  in  June,  1841,  consented  to  allow  the  carriers,  by  way 
of  compensation  for  the  collection  and  delivery,  as  above  explained,  of 
parcels  under  2  cwt.,  and  also  for  the  risk  incurred  in  such  collection  and 
delivery,  a  deduction  from  the  rates  charged  by  the  company  to  the  public 
for  the  carriage,  loading  and  unloading,  collection  and  delivery  of  such 
parcels,  of  bd.  for  each  package  not  weighing  1  cwt.,  and  lOd.  on  each 
package  above  1  cwt.,  and  not  exceeding  2  cwt.  This  allowance  has 
accordingly  been  made  by  the  company  to  all  carriers  on  all  parcels  not 
exceeding  2  cwt.  carried  by  the  company  on  their  railway  for  such  car- 
riers, with  the  exceptions  hereinafter  mentioned,  from  the  month  of  June, 
1841,  down  to  this  time  ;  and  the  mode  of  making  it  has  been,  to  deduct 
the  amount  of  such  allowance  from  the  amount  of  charges  for  carriage  of 
the  parcels  so  allowed  for,  on  paying  such  charges  to  the  company,  and 
for  the  carrier  to  pay  them  the  balance  only  remaining  after  such  deduc- 
tion ;  such  allowance  of  5d  and  lOd.  respectively  being  a  fair  and  rea- 
sonable allowance  for  the  labour,  cost  and  risk  thereby  saved  to  the  com- 
♦2641  P^^y-  '^^^  company  did  not  continue  this  allowance  to  •those 
carriers  whom  they  detected  in  packing  together  small  parcels,  or 
in  altering  the  addresses  of  packages,  in  manner,  and  for  the  purposes 
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above  mentioned.  Where  the  company  once  discontinued  the  said  aUowance 
of  10  per  cent.,  and  of  dd.  and  lOrf.  respectively  to  any  carrier  for  the 
above  causes,  or  either  of  them,  they  have  never  afterwards  allowed  them 
again  to  such  carriers,  even  though  they  should  never  have  repeated  the 
act  for  which  the  company  visited  them  with  such  a  deprivation. 

There  is  no  by-law  of  the  company  for  making  or  discontinuing  the 
aforesaid  allowances.  Such  allowances  or  discontinuance  were,  in  all 
cases,  sanctioned,  and  agreed  to,  by  the  directors  of  the  company ;  and 
the  plaintiff,  and  all  the  other  carriers  dealing  witii  the  company,  had  dis- 
tinct notice  that  the  company  would  discontinue  such  allowance  to  any 
carriers  detected  in  packing  together  small  parcels  or  packages  as  aforesaid, 
or  in  altering  the  proper  addresses  and  consignment  of  goods,  and  making 
a  false  declaration  of  their  contents. 

With  regard  to  the  origin  of  the  said  allowances  of  10  per  cent.,  lOd, 
and  5(f.,  it  appears,  that,  from  the  time  of  the  opening  of  the  railway  until 
May,  1841,  the  carriers  had  always  performed  the  loading  and  unloading, 
weighing  and  collection  and  delivery,  and  the  company  had  always  made 
die  garners  an  allowance  of  a  certain  amount  per  ton,  upon  the  goods  car- 
ried by  them.  In  May,  1841,  certain  carriers  applied  to  the  company  for  a 
reduction  of  20  per  cent,  from  the  charges  made  to  the  public,  and  shortly 
afterwards  the  directors  of  the  company  resq}ved  to  allow  the  carriers  the 
above-mentioned  10  per  cent.,  and  it  has  been  always  since  allowed  to 
them.  In  the  month  of  June,  1841,  certain  carriers  made  an  application  to 
the  company  for  further  relief :  and  the  direqtors  of  the  company  shordy 
afterwards  resolved  to  allow,  and  have  ever  since  allowed,  the  r^ogs 
*carriers  the  deductions  of  lOd.  and  bd.  respectively  above-men- 
tioned. 

In  the  month  of  February,  1842,  the  company  made  a  further  alteration 
in  their  system  of  charging  the  carriers  for  the  carriage  of  goods  for  them 
on  the  railway.  The  alteration  consisted  in  this, — that,  when  one  of  the 
public  brought  several  packages  of  goods,  and  paid  the  charges,  the  com- 
pany charged  him  on  the  weight  of  the  aggregate,  although  they  might  be- 
long to  diflerent  consignees ;  also,  if  several  of  the  public  brought  several 
packages  addressed  to  one  consignee,  who  was  to  pay  the  charges,  such 
consignee  was  also  charged  upon  the  weight  of  the  aggregate.  But,  if  a 
carrier  brought  several  packages  consigned  by  or  to  diflerent  individuals, 
he  was  charged  upon  the  separate  weight  of  each,  unless  it  was  known 
that  more  than  one  package  belonged  to  the  same  sender,  and  was  going 
to  the  same  consignee  ;  in  which  case  all  belonging  to  the  same  sender 
and  going  to  the  same  consignee  were  charged  upon  the  aggregate  weight. 
It  is  to  be  observed  that  the  above  system  of  charging  applied  to  packages 
sent  by  the  same  train,  and  not  exceeding  in  weight  1  ton  each  ;  and  fur- 
ther, that,  in  all  of  those  of  the  above  cases  in  which  carriers  employed  the 
company,  and  paid  their  charges  as  above  mentioned,  the  aggregate  of  the 
goods  were  consigned,  and  to  be  delivered  by  the  company,  to  the  carrier 
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lowed,  and  the  said  stations  in  respect  whereof  it  was  refused,  as  to  the 
extent  of  the  services  actually  performed  by  the  company  for  the  plaintiff  at 
or  between  such  stations,  or  the  extent  of  the  actual  services  rendered  by 
*27Q1  ^^^  plaintiff  in  •relation  to  the  small  parcels.  But  whenever  the 
company  refused  to  make  the  said  allowances  to  the  plaintiff,  they 
were  ready  and  willing  to  place  the  plaintiff  on  the  footing  of  one  of  the 
public  with  regard  to  the  collection  and  delivery  of  such  small  parcels ;  of 
which  readiness  and  willingness  the  plaintiff  was  aware,  having  had  the  or- 
dinary public  notice. 

On  every  occasion  during  the  last-mentioned  period,  when  the  plaintiflf 
delivered  small  parcels  to  the  company  at  any  of  the  said  last-mentioned 
stations,  to  be  carried  by  them  for  him  on  the  railway  between  either  of 
those  pairs  of  stations — that  is,  from  one  to  the  other  of  each  pair, — the 
plaintiff  or  his  clerk,  after  the  usual   "carriers'  declaration-ticket"  and 
"  ticking-off  note"  had  been  filled  up,  signed  and  delivered  to  the  com- 
pany's clerks,  according  to  the  course  of  business  above  explained;  and, 
after  the  company's  clerks  had  delivered  to  the  plaintiff  or  his  clerk  the 
duplicate  of  the  ticking-off  note  filled  up  with  the  compiany's  charges  for  the 
carriage  of  such  small  parcels,  as  above  explained,  such  charges  being 
always  the  full  charges,  as  above  explained,  and  before  the  plaintiff  had 
paid  the  charges  for  such  carriage,  the  plaintiff  required  the  company  to 
deduct  the  said  allowance  of  bd.  on  parcels  of  and  under  1  cwt.,  and  of 
lOd.  on  parcels  of  and  under  2  cwt.,  from  their  said  full  charges,  for  the 
carriage  of  such  small  parcels  as  aforesaid,  and  offered  to  pay  the  amount  of 
such  charges,  less  such  deduction  as  aforesaid,  and  required  the  company 
to  carry  the  said  small  parcels  for  the  plaintiff  on  their  railway  from  and  to 
the  said  stations  respectively,  for  the  amount  of  such  charges,  less  such 
deduction  as  aforesaid.     But  on  every  such  occasion,  the  company  refused 
to  carry  such  small  parcels  for  the  plaintiff,  unless  he  would  pay  to  them  for 
the  carriage  of  the  said  goods,  the  amount  of  their  said  full  charges,  and 
«ooA-|     without  making  any  such  deduction  or  ^allowance  as  aforesaid,  and 
so  informed  the  plaintiff;  and  thereupon,  on  every  such  occasion, 
the  plaintiff,  in  order  to  get  the  company  to  carry  the  said  small  parcels  as 
aforesaid,  was  obliged  to  pay,  and  did  pay,  in  cash  to  the  company  for  the 
carriage  of  such  small  parcels  as  aforesaid,  under  protest  against  their  right 
to  demand  it,  the  amount  of  their  said  full  charges  for  carriage,  without  any 
such  deduction  as  aforesaid ;  and  thereupon  the  company  always  carried 
the  said  small  parcels  as  desired  by  the  plaintiff.     The  total  amount  of  the 
said  allowance  of  dd.  on  every  parcel  of  and  under  1  cwt.,  and  lOrf.  on 
every  parcel  of  and  under  2  cwt.  so  carried  by  the  company  for  the  plaintiff 
as  aforesaid  between  the  last- mentioned  stations,  that  is,  from  one  to  the 
other  of  the  same  pair,  during  the  period  last  mentioned, — and  the  full 
<*.harges  for  the  carriage  whereof  were  so  paid  by  the  plaintiff  under  protest 
ds  aforesaid — would  have  been  238/.  17^.  7(2.;  and  this  sum  of  238/.  lis.  Id. 
is  the  second  head  of  the  plaintiff's  claim  in  this  action. 
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The  statements  hereinbefore  contained  with  regard  to  the  reasons  for  the 
disallowance  of  the  10  per  cent,  apply  to  the  disallowance  of  the  said  sums 
of  bd,  and  lOd. ;  and  whereas  no  reason  was  assigned  for  the  one,  so  none 
was  assigned  for  the  other. 

The  third  head  of  claim  made  by  the  plaintiff  is,  to  the  amount  of  over- 
charges, if  any,  made  by  the  company  to  him  on  packages  of  goods  exceed- 
ing 2  cwt.  and  under  1  ton,  and  carried  by  them,  as  common  carriers,  for 
him  on  their  railway,  between  the  said  28th  of  February,  1842,  and  the 
27th  of  April,  1843,  by  charging  for  each  package  separately,  instead  of 
charging  the  several  packages  by  the  aggregate  weight  of  the  whole,  in  cases 
where  several  packages  of  goods  of  the  same  class  were  carried  by  the  same 
tiaio  at  the  same  time  from  the  same  station  to  the  same  station,  and  where 
the  company  were  employed  by  the  plaintiff  to  carry  the  said  *pack-  r«oQt 
ages,  and  deliver  them  to  him  or  his  agent  at  the  end  of  the  journey 
on  the  railway,  both  in  cases  where  such  packages  were  sent  to  the  plaintifi 
by  one  consignor  or  several  consignors,  and  in  cases  where  they  were  to  be 
delivered  by  him  or  his  agent  to  one  and  the  same  ultimate  consignee,  and 
also  where  the  said  packages  were  intended  for  delivery  by  the  plaintiff  oi 
his  agent  to  difierent  ultimate  consignees. 

Upon  some  occasions  subsequent  to  the  1st  of  April,  1843,  the  plaintiff's 
agents  refused  to  inform  the  company's  agents  whether  packages  were  from 
one  consignor  or  from  several  consignors.  , 

The  company  enforced  their  above-mentioned  system  of  chai^ng  every 
one  of  several  packages  exceeding  2  cwt.  and  under  1  ton  by  its  separate 
weight,  instead  of  chaining  all  packages  over  that  weight  of  the  same  class, 
and  going  by  one  train  from  and  to  the  same  place  by  their  aggregate 
weight,  on  all  occasions  during  the  period  last  aforesaid  when  they  carried 
packages  above  2  cwt.  and  under  1  ton  on  their  railway  for  the  plaintiff, 
without  exception  of  any  stations. 

On  every  occasion  during  the  last-mentioned  period  where  the  plaintiff 
delirered  to  the  company,  at  any  one  of  their  said  stations,  several  packages 
of  goods  of  the  same  class  exceeding  2  cwt  each,  and  under  1  ton,  to 
be  carried  by  them  for  him  on  their  said  railway  by  the  same  train  from 
such  one  of  their  stations,  to  another  of  their  stations,  and  to  be  dehvered 
all  at  the  same  station  to  the  plaintiff  or  his  agent  after  the  usual  carriers' 
declaration-ticket  and  ticking-off  note  had  been  filled  up,  signed  and  de- 
livered to  the  company's  clerks,  according  to  the  course  of  business  above 
explained ;  and,  after  the  company's  clerks  had  delivered  to  the  plaintiff  or 
his  clerk  the  duplicate  of  the  ticking-off  note,  filled  up  with  the  company's 
full  charges  for  the  carriage  of  such  packages  above  2  cwt.  and  under  1  ton^ 
ds  above  ^explained,  such  chaises  being  always  made  out  on  the  r«2Q2 
weight  of  each  package  separately  according  to  the  rates  fixed  by 
the  company's  published  scale  book  and  list  of  rates  then  in  force  and  then 
charged  to  the  public,  and  not  on  the  aggregate  weight  of  the  several  pack- 
ages of  the  same  class ;  and  before  the  plaintiff  had  paid  the  charges  for  such 
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carriage  of  such  packages,  the  plaintiiT  required  the  company  to  charge  for 
the  carriage  of  such  packages  as  aforesaid  on  the  aggregate  weight  of  the 
several  packages  above  2  cwt.  and  under  1  ton  each  of  the  same  class,  to 
be  carried  for  the  plaintiff  by  the  same  train  from  the  same  station  to  the 
same  station,  and  there  delivered  to  the  plaintiff  according  to  the  rates 
fixed  by  their  said  scale-book  and  list  of  rates  then  in  force,  and  not  on  the 
weight  of  each  such  packages  separately ;  and  he  offered  to  pay  the  com- 
pany the  amount  of  their  charges  for  the  carriage,  as  last  aforesaid,  of  such 
packages  as  last  aforesaid,  calculated  on  the  aggregate  weight  of  such 
packages,  according  to  the  rates  aforesaid,  and  required  the  said  company 
to  carry  the  said  packages  for  the  plaintiff  by  the  same  train  from  the  same 
station  to  the  same  station,  and  there  deliver  the  same  to  the  plaintiff  foi 
the  amount  of  their  charges,  for  such  carriage  calculated  on  the  aggregate 
weight  of  such  packages  of  the  same  class  as  above  mentioned.  But,  on 
every  such  occasion,  the  company  always  refused  to  carry  such  packages 
for  the  plaintiff  unless  he  would  pay  them  the  amount  of  their  said  full 
charges  for  such  carriage  of  such  packages,  calculated  according  to  the 
published  rates  aforesaid  on  the  separate  weight  of  each  of  the  said  pack- 
ages as  above  mentioned,  which  always  exceeded  the  amount  of  such 
charges  calculated  on  the  aggregate  weight  of  such  packages ;  and  so  in- 
formed the  plaintiff;  and  thereupon,  on  every  such  occasion,  the  plaintiff, 
in  order  to  get  the  company  to  carry  the  said  packages,  was  obliged  to  pay, 
*2831  ^^^  ^^^  P^^'  ^^  *cash  to  the  company,  under  protest  against  their 
right  to  demand  the  same,  the  amount  of  their  said  full  charges  for 
the  carriage  of  such  packages  as  aforesaid,  as  calculated  by  them  on  the 
separate  weight  of  each  package  above  mentioned ;  and  the  company  there- 
upon carried  such  packages  as  required  by  the  plaintiff. 

The  total  amount  of  the  charges  thereby  made  by  the  company  agmnst 
the  plaintiff  and  paid  by  him  under  protest  as  aforesaid,  during  the  last- 
mentioned  period,  for  the  carriage  of  such  packages  as  la^  aforesaid,  going 
by  the  same  train  from  the  same  station  to  the  same  station,  over  and  above 
what  would  have  been  the  amount  of  the  said  charges  calculated  on  the 
aggregate  weight  of  all  packages  of  the  same  class  carried  for  the  plaintiff  by 
the  same  train  from  and  to  the  same  station,  according  to  the  published  ratr "^ 
then  in  force  as  aforesaid,  is  202/.  35.  9d. ;  and  this  sum  is  the  third  item 
claimed  by  the  plaintiff,  in  this  action. 

That  portion  of  the  sum  of  202/.  3^.  9d,  which  consists  of  charges  paid 
by  the  plaintiff  to  the  company  as  above  mentioned,  for  the  carriage  of  such 
of  the  same  packages  of  the  same  class  above  2  cwt.  and  under  1  ton  as 
were  sent  by  one  original  consignor  to  one  ultimate  consignee,  and  were 
carried  by  the  same  train  from  the  same  station  to  the  same  station,  over  and 
above  what  the  company  would  have  charged  the  plaintiff  for  the  carriage 
had  he  disclosed  to  them  the  names  of  the  said  consignors,  amounts  to 
17/.  5*.  bd. 

There  is  no  direct  evidence  of  the  amount  in  value  of  the  additional  risk 
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(if  any  such  additional  risk  there  be)  occasioned  to  the  company  by  the  circum- 
stance that  the  goods  sent  by  the  plaintiff  and  other  carriers  belonged  to 
several  owners  instead  of  a  single  owner. 

Many  actions  have  been  brought  against  the  company  by  their  own  cus« 
tomers ;  but  it  does  not  appear  that  *any  have  been  brought  against  r»90j 
the  company  by  the  customers  of  the  carriers. 

The  court  is  to  be  at  liberty  to  draw  any  inference  from  the  facts  stated 
herein,  which,  in  their  judgment,  a  jury  ought  to  make.  It  is  agreed  that 
the  action  was  brought  in  due  time,  and  that  due  notice  of  action  was  given, 
if  any  was  necessary,  and  that  the  venue  is  laid  in  the  proper  county. 

The  case  was  argued  in  last  term.(a) 

Talfourdj  Serjt.,  (with  whom  were  R.  V.  BichardSy  Charmell^  Serjt.,  and 
^lexandeTj)  for  the  plaintiff,  contended  that,  under  the  terms  of  the  acts  of 
parliament  by  which  the  company  was  incorporated,(6)  they  were  bound  to 
make  equal  charges  upon  all  parties ;  and,  therefore,  that  they  were  not 
justified  in  compelling  the  plaintiff  to  pay  the  moneys  mentioned  in  the 
case;  Pickfard  v.  The  Grand  Junction  Railway  Company ^  10  M.  &  W. 
399  ;(c)  and  that  the  action  for  money  had  and  received  lay  under  the  cir- 
cumstances, as  the  money  sought  to  be  recovered,  though  paid  with  a  full 
knowledge  of  the  facts,  had  been  extorted  from  the  plaintiff  by  the  company 
as  the  price  of  the  performance  of  a  duty  cast  by  law  upon  them  ;  Dew  v. 
Parsonsy  2  B.  &  A.  562;  Morgan  r.  Palmer,  2  B.  &  C.  729,  4  D.  &  R.  283 ; 
Jlnsell  v.  Walerhousey  6  M.  &  S.  385 ;  Waterhouse  v.  Keen,  4;  B.  &  C.  200, 
6  D.  &  R.  257 ;  Parsons  v.  Blandy,  Wight.  22 ;  Smith  v.  Bromley^  2  Dougl. 
697,  n. ;  Palmer  v.  The  Grand  Junction  Railway  *  Company ,  4  M.  r«2Q5 
&  W.  749 ;  Pozzi  v.  Shipton,  8  A.  &  E.  963,  1  P.  &  D.  4  ;  Astky  ^ 
V.  Reynolds,  2  Stra.  915. 

Bompas^  Serjt.,  (with  whom  were  Whateley  ^nd  Keating^)  for  the  defend- 
ants, contended  that  no  action  at  all  was  maintainable  under  the  circum- 
stances ;  and  that,  at  any  rate,  the  action  was  misconceived  in  point  of  form, 
as  each  payment  had  been  made  voluntarily  and  under  a  contract.  He 
cited  Doct.  &.Stud.  ch.  38 ;  Hyde  v.  The  Trent  and  Mersey  JVdvigation  Com- 
pony,  5  T.  R.  389 ;  Brisbane  v.  DacreSy  5  Taunt.  143 ;  BUbie  v.  Lumleyy 
2  East,  469  ;  KnMs  v.  Hally  1  Esp.  N.  P.  C.  84,  and  Brown  v.  M^Kxnallyy 
1  Esp.  N.  P.  C.  279.  Cur.  adv.  vuU, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  us  during  the  last  term,  when  two  questions 
were  raised  for  the  opinion  of  the  court, — viz.,  first,  whether  the  defendants 
were  justified  in  compelling  the  plaintiff  to  pay  the  several  sums  of  money 
mentioned  in  the  case,  under  the  circumstances  therein  stated ;  and,  secondly, 

(a)  Janaary  34th  and  26Ui.    Before  Tindal,  C.  J.,  Erakine,  Maule,  and  Creaswell,  Ja. 

(6)  The  6  &  6  W.  4,  c  cvu.  is.  163,  164,  166,  166,  167,  168,  170,  171,  172,  176,  177, 
181,  182,  189,  190,  191,  and  193,  1  Vict  c  xcu.  8a.41,  42,  43,  6c  44.,  and  2  Vict  c.  27,  a.  24, 
were  referred  to  in  the  courae  of  the  argument. 

(c)  8.  C ,  not  S.  P.,  8  M.  &  W.  372,  where  the  pleadinga  are  let  out 
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if  they  were  not,  whether  the  plaintiff  can  recover  them  in  this  action  foi 
money  had  and  received  to  his  use. 

In  order  to  answer  the  first  question,  it  is  necessary  to  examine  the  seve- 
ral acts  of  parliament  which  the  defendants  have  obtained  for  the  purpose 
of  enabling  them  to  construct  the  Great  Western  railway  as  it  now  exists, 
and  to  use  it  as  carriers  of  goods  and  passengers  for  reward.  The  first  of 
those  acts  is  the  5  &6  W.  4.,  c.  cvii.  That  statute  begins  by  empowering 
noogi  certain  ^parties  to  make  a  railway,  and  the  first  and  eighth  sections 
relate  to  the  construction  of  the  railway  and  the  acquisition  and 
enjoyment  of  property  therein.  Then  the  163d  section  enacts,  "  that  all 
persons  shall  have  free  liberty  to  pass  along  and  upon,  and  to  use  and  em* 
ploy,  the  said  railway,  with  carriages  properly  constructed  as  by  this  aci 
directed,  upon  payment  only  of  such  rates  and  tolls  as  shall  be  demanded 
by  the  said  company,  not  exceeding  the  respective  rates  or  tolls  by  this  act 
authorized,  and  subject  to  the  provisions  of  this  act,  and  to  the  rules  and 
regulations  which  shall  from  time  to  time  be  made  by  the  said  company  or 
by  the  said  directors,  by  virtue  of  the  powers  to  them  respectively  by  this 
act  granted." 

The  next  two  sections  fix  a  maximum  for  the  rates  and  tolls  to  be  taken 
by  the  company  for  passengers,  goods  or  cattle,  conveyed  upon  the  railway. 

The  166th  section  enables  the  company  to  provide  locomotive,  or  other 
power,  for  drawing,  or  propelling,  passengers  or  goods,  along  the  railway, 
and  to  charge ^for  such  engines  or  power  in  addition  to  the  rates  and  tolls 
before  given.  So  far  the  provisions  do  not  appear  to  contemplate  that  the 
company  themselves  would  act  as  carriers  of  either  passengers  or  goods. 
But  the  next  section,  the  167th,  enacts,  <(  that  it  shall  be  lawful  for  the  said 
company,  and  they  are  hereby  authorized,  if  they  shall  think  proper,  to  use 
and  employ  locomotive  engines  or  other  moving  power,  and,  in  carriages  or 
wagons  drawn  or  propelled  thereby,  to  convey  upon  the  said  railway,  and 
also  along  and  upon  any  other  railway  communicating  therewith,  all  such 
passengers,  cattle,  and  other  animals,  goods,  wares  and  merchandise,  arti- 
cles, matters  and  things,  as  shall  be  offered  to  them  for  that  purpose,  and  to 
make  such  reasonable  charges  for  such  conveyance  as  they  may  from  time 
to  time  determine  upon,  in  addition  to  the  several  rates  or  tolls  by  this  act 
•2871  *8i*^^horized  to  be  taken."  The  174th  section  authorizes  the  com- 
pany to  reduce  all  or  any  of  the  rates  or  tolls  authorized  to  be  taken, 
and  again  to  raise  the  same  or  any  of  them,  so  that  they  shall  not  at  any  time 
exceed  the  amount  by  that  act  authorized  to  be  taken,  with  this  proviso  in 
the  175th  section,  « that  the  aforesaid  rates  and  tolls,  to  be  taken  by  virtue 
of  this  act,  shall  at  all  times  be  charged  equally,  and  after  the  same  rate  per 
ton,  per  mile,  throughout  the  whole  of  the  said  railway  in  respect  of  the 
same  description  of  articles,  matters  or  things,  and  that  no  reduction  or 
advance  in  the  said  rates  and  tolls  shall,  either  directly  or  indirectly,  oe 
made  partially,  or  in  favour  of,  or  against,  any  particular  person  or  company, 
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or  be  confined  to  any  particular  part  of  the  said  railway,  but  that  every  such 
reduction  or  advance  of  rates  and  tolls  upon  any  particular  kind  or  descrip- 
tion of  articles,  matters  or  things,  shall  extend  to  and  take  place  throughout 
the  whole  and  every  part  of  the  said  railway,  upon,  and  in  respect  of,  the 
same  description  of  articles,  matters  and  things,  so  reduced  or  advanced, 
and  shall  extend  to  all  persons  whatsoever  using  the  same,  or  carrying  the 
same  description  of  articles,  matters  and  things,  thereon ;  any  thing  to  the 
contrary  thereof,  in  any  wise  notwithstanding."  Had  this  been  the  only 
enactment  relating  to  equality  of  rates,  it  might  have  been  contended  that  it 
does  not  apply  to  the  carriage  of  goods  or  passengers  by  the  company  them- 
selves acting  as  carriers,  but  only  to  the  rates  or  tolls  to  be  charged  for  goods 
or  passengers  conveyed  by  others.  But  by  the  1  Vict.  c.  xcii.  the  company 
were  authorized  to  extend  the  line  originally  provided  for  to  Paddington, 
and  to  convey  goods  and  passengers  along  such  extended  line.  Then  fol- 
lowed the  2  Vict.  c.  xxvii.,  which  applied  to  the  whole  line  so  extended  ; 
and  the  twenty-fourth  section  enacts,  «  that  the  charges,  by  the  said  recited 
acts  or  either  of  them,  authorized  to  be  made  *for  the  carriage  of  [-•oqq 
any  passengers,  goods,  animals,  or  other  matters  or  things  to  be 
conveyed  by  the  said  company,  or  for  the  use  of  any  steam  power  or  car- 
riage to  be  supplied  by  the  said  company,  shall  be,  at  all  times,  charged 
equally  to  all  persons,  and  after  the  same  rate  per  mile,  or  per  ton  per  mile, 
in  respect  of  all  passengers,  and  of  all  goods,  animals  or  carriages  of  a  like 
description,  and  conveyed  or  propelled  by  a  like  carriage  or  engine  passing 
on  the  same  portion  of  the  line ;  and  no  reduction  or  advance  in  any  charge 
for  conveyance  by  the  company,  or  for  the  use  of  any  locomotive  power  to 
be  supplied  by  them,  shall  be  made,  either  directly  or  indirectly,  in  favour 
of,  or  against,  any  particular  company  or  person  travelling  upon,  or  using, 
the  same  portion  of  the  said  railway. 

From  these  several  enactments  it  appears  clearly  to  have  been  the  in- 
tention of  the  legislature,  that  the  parties  incorporated  should  be  empowered 
to  construct  the  railway,  and  hold  it  as  their  property,  and  derive  certain 
profits  from  it,  but  that  every  member  of  the  community  should  have  an 
equal  right  to  use  it  on  the  terras  prescribed  by  the  act ;  and  that  the  pay- 
ment to  be  made  for  such  uses,  whether  under  the  denomination  of  rates  or 
tolls,  or  charges  fixed  by  the  company,  should  be  reasonable  and  equal  to 
all  persons,  without  reference  to  the  particular  advantage  to  be  derived  by 
any  individual,  or  class  of  individuals,  from  such  uses.  And  it  is  to  be 
observed,  that  the  language  of  these  acts  of  parliament  is  to  be  treated  as 
the  language  of  the  promoters  of  them.  They  ask  the  legislature  to  confer 
great  privileges  upon  them,  and  profess  to  give  the  public  certain  advan- 
tages m  return.  Acts  passed  under  such  circumstances  should  be  con- 
strued strictly  against  the  parties  obtaining  them,  but  liberally  in  favour  of 
the  public. 

Now,  have  the  charges  been  reasonable  and  equal  in  the  in-  r»2Qa 
itances  stated  in  this  case,  or  was  there  an  advance  *in  the  charges  for 
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the  carriage  of  goods  by  the  company,  directly  or  indirectly,  against  the  plain 
tiff?  And,  first,  with  regard  to  the  allowance  of  10  per  cent.  As  to  that, 
it  appears  that  the  company  have  always,  for  the  carriage  of  goods,  charged 
the  public  at  the  rates  specified  in  certain  printed  bills,  and  a  scale-book, 
annexed  to  this  case ;  and  that  for  such  charge  they  have  performed  the 
loading  and  unloading  and  reloading  of  the  goods  as  explained  in  the  case, 
and  also  the  weighing,  whenever  they  thought  that  necessary ;  but  that, 
by  a  general  arrangement  with  carriers,  the  latter  have  performed  all  those 
duties,  and  in  addition,  have  made  out  what  are  called  ticking- off  notes, 
and  carriers'  declaration-tickets,  and  have  been  allowed  by  the  company  a 
deduction  of  10  per  cent,  fi-om  the  charges  made  to  the  public  at  large. 
And  the  case  proceeds  to  state  that  the  loading,  unloading  and  weighing, 
and  the  preparation  of  ticking-off  notes  and  carriers*  declaration-tickets, 
was  a  reasonable  equivalent  for  the  allowance  of  10  per  cent.;  or,  in  other 
words,  that  the  carriers,  discharging  those  duties  at  their  own  expense,  and 
recei\ing  an  allowance  of  10  per  cent.,  are  thereby  placed  on  an  equal 
footing  with  the  public,  who  are  at  no  such  expense  and  trouble.  Can  it 
then  be  said,  that  the  same  charge  is  reasonable  both  for  the  public  at  large 
and  the  carrier ;  when  the  latter  discharges  at  his  own  expense  and  for  the 
benefit  of  the  company,  certain  duties,  for  which  an  allowance  of  10  per 
cent,  is  no  more  than  a  fair  equivalent ;  and,  if  that  allowance  is  refused  to 
one  carrier,  although  willing  to  discharge,  and  in  fact  discharging,  all  that 
other  carriers  do  in  respect  of  it,  can  it  be  said  that  the  company  do  not, 
directly  or  indirectly,  advance  against  such  carrier  their  charges  for  the  con- 
veyance of  them  by  them  ?  It  appears  to  us  that  the  full  charge  to  the 
plaintiff,  a  carrier,  under  such  circumstances,  is  not  reasonable,  and  that 
♦2901  *^^  charge  of  the  company  for  the  *conveyance  of  goods  by  them 
has  been  raised  against  him,  and  that  they  could  not  legally  make 
the  larger  charge  upon  him,  notwithstanding  the  statement  in  the  case,  that, 
where  the  allowance  of  10  per  cent,  was  not  made  to,  or  continued  with, 
che  plaintiff,  the  company  were  ready  and  willing  to  perform  all  the  things 
which  formed  the  consideration  for  that  allowance. 

As  to  the  second  head  of  claim, — viz.,  the  allowance  of  5c^.  and  \0d.  for 
the  collection  and  delivery  of  parcels  of  and  under  the  weight  of  1  cwt.,  and  of 
and  under  the  w^eight  of  2  cwt.  respectively,  the  case  ofPickford  v.  JTte  Grand 
Junction  Railway  Company y  10  M.  &  W.  399,  is  a  direct  authority  that  the 
company  had  not  a  right  to  charge  the  plaintiff  the  same  sum  for  the  carriage 
of  goods  for  him,  as  they  charge  to  the  public  ;  for,  in  the  latter  case,  the  chai^ 
includes  the  cost  of  collection  and  delivery,  which  the  plaintiff  did  for  himself. 
There,  the  company  charged  655.  per  ton  for  carriage,  including  delivery ; 
and  it  was  held  that  they  had  no  right  to  impose  the  same  charge  for  car- 
riage without  delivery,  and  the  sum  of  10*.  per  ton  hanng  been  allowed 
by  the  company  to  the  carriers  who  delivered  goods  for  them ;  it  was  held, 
that  555.  per  ton  was  the  proper  price  to  be  charged  for  the  carriage  of  goods 
to  a  carrier  who  delivered  them  himself. 
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In  like  manner,  the  present  defendants,  having  allowed  to  other  earners 
bd.  and  lOd.  for  the  collection  and  delivery  of  the  two  descriptions  of  small 
parcels  before  mentioned,  have  shown  that  the  charge  specified  in  their 
bills  and  scale-book,  which  includes  collection  and  delivery,  ought  to  be 
diminished  by  those  sums  to  persons  who  collect  and  deliver  for  them- 
selves. It  was  argued,  that  the  company  were  ready  and  willing  to  place 
the  plaintiff  on  the  footing  of  one  of  the  public  •with  regard  to  the  r*oQi 
collection  and  delivery  of  small  parcels ;  but  they  had  no  right  to 
compel  him  to  accept  that  service  at  their  hands,  or  pay  them  for  it ;  as 
was  decided  in  the  case  referred  to. 

The  third  head  of  claim  arises  out  of  an  alleged  difference  in  the  charges 
made  by  the  company  to  the  public  at  large  and  to  carriers,  for  the  convey- 
ance of  goods,  such  difference  not  being  directed  against  any  individual 
carrier,  but  against  all  carriers,  as  contra-distinguished  from  individuals  of 
the  public  at  large.     As  to  this  difference,  the  case  states,  that,  when  one 
of  the  public  has  brought  several  packages  of  goods  and  paid  the  charges, 
the  company  have  charged  him  on  the  weight  of  the  aggregate,  although 
they  may  have  belonged  to  different  consignees :   also,  if  several  of  the 
public  have  brought  several  packages  addressed  to  one  consignee,  who  was 
to  pay  the  charges,  such  consignee  has  been  charged  upon  the  weight  of 
the  aggregate ;  but,  if  a  carrier  has  brought  several  packages  consigned  by 
or  to  different  individuals,  he  has  been  charged  upon  the  separate  weight  of 
each,  unless  it  was  known  that  more  than  one  package  belonged  to  the 
same  sender,  and  was  going  to  the  same  consignee,  in  which  case  all  be- 
longing to  the  same  sender  and  going  to  the  same  consignee  were  charged 
upon  their  aggregate  weight.     And  in  all  such  cases  where  carriers  were 
concerned,  the  company  dealt  with,  and  recognised,  the  carriers  only  as 
their  consignor  and  consignee  of  the  goods.     In  addition  to  this,  from  the 
28th  of  February,  1842,  till  the  commencement  of  this  suit,  the  company 
enforced  a  system  of  charging  the  plaintiff  and  other  carriers  for  the  carriage 
by  the  weight  of  every  parcel  of  goods  above  2  cwt.,  and  under  1  ton  sepa- 
rately,— even  though  the  several  parcels  were  intended,  not  merely  for  the 
plaintiff's  or  other  carrier's  consignee,  but  also  for  ultimate  delivery  to  the 
same  person,  and  though  *they  were  goods  of  the  same  class,  car-     rmoqo 
ried  by  the  same  train, — in  all  cases  where  the  names  of  the  car- 
rier's consignor  or  consignors  of  such  goods  were  not  given  ;  but  in  all  cases 
where  the  names  of  such  consignors  were  given,  all  such  parcels,  if  sent 
from  the  same  carrier's  consignor  to  the  same  carrier's  consignee,  were 
charged  on  the  aggregate,  and  not  separately.     The  case  further  states, 
that,  on  all  occasions  when  the  company  have  carried  goods  for  the  plain- 
tiff, they  have  dealt  with  him  only,  and  have  refused  to  recognise  any  other 
person,  either  as  consignor  or  consignee.     It  appears  to  us,  then,  that  the 
company  are  bound  to  treat  the  plaintiff  as  consignor  and  consignee  for  all 
purposes,  including  the  mode  of  charging  in  the  aggregate ;  and  that  they 
have  no  right  to  make  a  distinction  in  that  respect  between  him  and  any 
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other  individual  member  of  the  public.  Of  the  sum  constituting  this  third 
head  of  claim  it  appears  that  a  small  portion,  17/.  b$,  f>d,y  would  not  have 
been  charged  had  he  disclosed  the  names  of  the  consignors  and  consignees 
of  the  goods ;  but  we  find  nothing  in  the  statute  requiring  him  to  make  such 
disclosure ;  and  the  company  had  no  right  to  withhold  from  him,  in  conse- 
quence of  his  refusal  to  make  it,  any  allowance  to  which  he  would  have 
been  otherwise  entitled.  Upon  the  whole,  then,  it  appears  to  us  that  the 
company  had  no  right  to  enforce  from  the  plaintiff  payment  of  any  of  the 
sums  of  money  which  constitute  the  three  heads  of  claim  set  forth  in  the 
case. 

But  it  remains  to  be  considered  whether  the  money  so  paid  can  be  re- 
covered by  the  plaintiff  in  this  action. 

It  was  argued  for  the  defendants  that  it  cannot ;  for,  that  the  payments 
were  made  voluntarily,  with  a  full  knowledge  of  all  the  circumstances ;  and 
that  the  plaintiff  was  not  compelled  to  make  those  payments,  but,  in  each 
case,  must  be  considered  as  having  made  a  contract  with  the  company  to 
♦29^1  P^y  ^^^  a  certain  sum  of  money  •as  the  consideration  for  the  car- 
riage of  his  goods ;  and  that,  having  made  such  contracts,  he  can- 
not now  retract,  and  recover  the  money  paid  in  pursuance  of  them.  In 
support  of  this  argument  Kmbhs  v.  Hall^  1  Esp.  N.  P.  C.  84;  Brown  v. 
M^Kimlly,  1  Esp.  N.  P.  C.  279 ;  BUbie  v.  Lumleyy  2  East,  469,  and  Bris- 
bane  v.  DacreSj  5  Taunt.  143,  were  cited.  On  the  other  side,  it  was  urged, 
that  these  could  not  be  considered  as  voluntary  payments ;  that  the  parties 
were  not  on  an  equal  footing ;  that  the  defendants  would  not,  until  such 
payments  were  made,  perform  that  service  for  the  plaintiff  which  he  was 
entitled  by  law  to  receive  from  them  without  making  such  payments ;  and 
that,  consequently,  he  was  acting  under  coercion  ;  and  in  support  of  this 
view  of  the  case,  Dew  v.  Parsons^  2  B.  &  Aid.  562,  1  Chitt.  Rep.  295 ; 
Morgan  v.  Palmer,  2  B.  &  C.  729,  4  D.  &  R.  283,  and  Waterhouse  v. 
Keen,  4  B.  &  C.  200,  6  D.  &  R.  257,  were  referred  to. 

We  are  of  opinion  that  the  payments  were  not  voluntary.  They  were 
made  in  order  to  induce  the  company  to  do  that  which  they  were  bound  to 
do  without  them ;  and  for  the  refusal  to  do  which,  an  action  on  the  case 
might  have  been  maintained,  as  was  expressly  decided  in  the  case  of  Pick- 
ford  V.  The  Grand  Junction  Railway  Company.     And,  in  this  respect,  the 

case  very  much  resembles  that  of v.  Pigott,  mentioned  by  Lord 

Kenyon,  in  Cartwright  v.  Rowley,  2  Esp.  N.  P.  C.  723.  That  was  an 
action  brought  to  recover  back  money  paid  to  the  steward  of  a  manor,  for 
producing  at  a  trial  some  deeds  and  court  rolls,  for  which  he  had  charged 
extravagantly.  The  objection  was  taken  that  the  money  had  been  volun- 
tarily paid,  and  so  could  not  be  recovered  back  again ;  but,  it  appearing 
*2941  ^^^^  ^^^  party  could  not  do  without  *the  deeds,  so  that  the  money 
was  paid  through  necessity,  and  the  urgency  of  the  case,  it  was  held 
to  be  recoverable.  We  think  the  principle  upon  which  that  decision  pro- 
ceeded is  a  sound  one,  and  strictly  applicable  in  the  present  case,  and  that 
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toe  defendants  cannot,  by  the  assistance  of  that  rule  of  law  on  which  they 
relied,  retain  the  money  that  they  have  improperly  received. 

Upon  the  whole  case,  therefore,  we  think  that  the  verdict  should  stand 
^  the  plaintiff,  as  it  is  at  present  entered. 

Judgment  for  the  plaintiff.(a) 

(o)  Ab  to  the  first  point,  ^ide  The  Queen  ▼.  The  Company  of  Proprieton  of  the  Leicestertkire 
0Md  Northamptonthire  Uiuon  Canal  Company ^  3  Carrow  in  Oliver's  Railway  and  Canal  Cases,  1. 


•MARGARET   BROCKBANK  (Administratrix,  &c.,  of  JOHN     r^^^^ 
BROCKBANK,  deceased)  v.  WILLIAM  ANDERSON   and     ■■ 
ROBERT  WISE.    Feb.  12. 

Bj  an  agreement  between  A.,  the  owner  of  a  ship,  and  B.  and  C,  the  ship  was  to  be  placed 
under  the  management  of  B.  dc  C,  to  load  outwards  from  Liverpool  with  a  cargo  for  The 
Cape,  Singapore,  dec.,  consigned  to  their  houses  at  these  several  ports.  Before  proceeding 
on  the  voyage,  the  captain  received  from  B.  &  C.  a  letter  of  instructions,  desiring  him  to 
proceed  on  his  return  from  Singapore  to  The  Cape,  in  which  letter  was  the  following  pas- 
lage: — «  On  your  arrival  there,  you  will  call  upon  our  managing  partner  D.,and  follow  such 
directions  there  as  he  may  give  you  regarding  such  part  of  the  cargo  as  is  consigned  to  his 
firm,  and  which  he  requires  to  be  landed  there."  At  Singapore,  B.  &.  C.  shipped  coffee  for 
London,  to  be  delivered  to  the  shippers'  order,  pursuant  to  bills  of  lading  signed  by  the  cap- 
tain, and  endorsed  without  his  knowledge,  to  certain  persons  in  London.  When  the  ship 
arrived  at  the  Cape,  the  coffise  being  found  to  be  in  a  heated  state,  was,  by  the  orders  of  D., 
unshipped  and  sold.  A.  was  afterwards  compelled  to  pay  the  consignees  of  the  coffee  for  the 
non-delivery  thereof.  D.  being  examined  upon  interrogatories,  expressly  stated  that  he  was 
Dot  a  partner  with  B.  dc  C. 

kk  case  brought  by  A.  against  B.  and  C,  for  wrongfully  unshipping  and  selling  certain  coffee 
at  the  Cape  of  Good  Hope,  the  declaration  alleged,  that,  "  the  defendants,  by  their  agents, 
at  the  said  several  ports,  had  and  exercised  the  management  and  direction,  ordering,  control 
and  government  of  the  said  ship,  touching  and  in  relation  to  the  loading  and  unloading  and 
freighting  the  same,  and  the  consignment  and  disposition  of  the  outward  and  homeward 
cargo  thereof." 

Held,  that  the  description  given  of  D.  by  B.  dc  C.  in  their  letter  of  instructions,  was  not  con- 
clusive on  them  as  to  the  point  of  his  being  a  partner ;  and  that,  with  respect  to  an  objection 
taken  to  the  admissibility  of  his  evidence,  the  statement  made  by  him  in  bis  examination 
upon  interrogatories  had  the  same  effect  as  if  it  had  been  made  in  an  examination  upon  the 
voir  dire. 

Held,  also,  that  the  allegation  in  the  declaration  as  to  the  management,  dtc,  of  the  ship  was  not 
proved,  and  therefore  that  the  plaintiff  was  not  entitled  to  recover  upon  the  special  count. 

Hdd,  also,  that  having,  as  ship-owner,  the  possession  of,  and  a  special  property  in,  the  coflee 
which  had  been  wrongfully  sold  at  The  Cape,  he  was  entitled  to  recover  on  a  count  in 
trover. 

The  court  will  not  take  upon  themselves  the  office  of  a  jury,  to  draw  inferences  from  &cts, 
where  such  facts  are  to  be  decided  upon  the  conflicting  testimony  of  witnesses,  whose  credit 
is  questioned. 

Case.  The  first  count  of  the  declaration  stated,  that,  in  the  lifetime  of 
John  Brockbank,  since  deceased,  he,  the  said  John  Brockbank,  was  the 
owner  •of  a  certain  ship  or  vessel  called  The  Lady  Gordon,  and  r^oQS 
the  defendants  were  merchants  and  ship-brokers,  carrying  on  trade  *- 
and  business  as  such  merchants  and  ship-brokers  at  London  and  Liverpool, 
in  England,  under  the  name,  style  and  firm  of  Anderson,  Wise  and  Co. ; 
and  also  carrying  on  business  by  themselves  and  their  agents  at  the  Cape 
of  Good  Hope,  under  the  name,  style  and  firm  of  William  Anderson,  senior, 
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and  Co. ;  and  also  carrying  on  business  at  Batavia  and  Singapore,  under 
the  name,  style  and  firm  of  Robert  Wise  and  Co. ;  and  that,  in  the  lifetime 
of  J.  Broi:kbank,  and  before  the  committing,  &c.,  and  whilst  the  said  J.  B. 
was  such  owner,  and  the  defendants  were  so  carrying  on  their  trade    and 
business  in  manner  aforesaid,  to  wit,  on  the  5th  of  March,  1831,  an  agree- 
ment was  made  and  entered  into  by  and  between  J.  Brockbank,  owner  of 
the  ship  Lady  Gordon,  of  Whitehaven,  and  the  defendants,  Messrs.  Ander- 
son, Wise  and  Co.,  of  Liverpool,  merchants:  by  an  agreement  the  said  ship 
Lady  Gordon  was  to  be  placed  under  the  management  of  the  defendants, 
to  load  outwards  from  Liverpool  with  a  general  cargo  for  the  Cape  of  Good 
Hope,  Batavia,  Singapore,  and,  if  agreeable  to  the  captain  and  Robert 
Wise  and  Co.,  in  India,  to  Manilla ;  the  defendants  to  ship,  in  the  said  ship, 
all  the  goods  which  they  may  have  on  consignment  to  the  Cape  of  Good 
Hope,  Batavia,  Singapore,  and  Manilla,  and  also  use  their  best  exertions  in 
conjunction  with  Messrs.  Ashley,  Brothers,  as  ship-agents,  to  procure  goods 
on  freight  for  the  above  places,  both  from  their  own  particular  connections 
and  from  merchants  generally ;  the  said  J.  Brockbank  to  allow  the  defend- 
ants and  brokers  to  do  the  ship's  business  at  the  custom-house  in  Liverpool, 
and  to  pay  the  customary  commission  of  5  per  cent,  on  all  freight  procured 
for  the  said  ship  to  the  said  merchants  and  brokers :  the  said  owner  also 
•2971     ^'^g^g®^  ^^  receive  on  board  the  said  ship,  goods  at  the  *same  rate 
of  freight  as  was  currently  given  to  the  Cape  of  Good  Hope,  Ba- 
tavia, Singapore,  and  Manilla;  and,  on  the  arrival  of  the  ship  at  the  Cape 
of  Good  Hope,  the  house  of  William  Anderson,  senior,  and  Co.,  there,  to 
have  the  consignment  of  the  said  ship  during  her  stay  there,  which  was  not 
to  exceed  twelve  days ;  and,  on  the  arrival  of  the  ship  at  the  said  ports 
of  Batavia,  Singapore  and  Manilla,  the  houses  there,  of  Messrs.  Robert 
Wise  and  Co.,  were  to  use  their  best  endeavours  to  procure  good  employ- 
ment, or  freight,  for  the  said  ship  to  return  to  Europe,  for  all  of  which  they 
were  to  receive  the  customary  commission :  and  that  it  was  further  agreed, 
that  the  said  ship  should  call  at  the  ports  of  Batavia  and  the  Cape  of  Good 
Hope  on  her  passage  to  Europe,  if  required  by  the  said  merchants ;  and  that 
the  ship  should  be  consigned  to  R.  Wise  and  Co.  and  W.  Anderson,  senior, 
and  Co.,  respectively  on 'the  said  homeward  voyage ;  and,  should  the  ship 
return  to  London  or  Liverpool,  A.  W.  Anderson,  senior,  and  Co.,  at  those 
respective  ports,  were  to  transact  the  business  inwards.     The  ship  not  to 
be  detained  longer  in  Batavia,  in  discharging,  than  fifteen  days.     The 
declaration  then  proceeded  to  state  that  one  Nathaniel  Harmer  was  ap- 
pointed captain  and  master  of  the  ship  for  the  said  voyage ;  and  set  out 
certain  instructions,  dated  the  2d  of  May,  1831,  from  the  defendants  to 
Harmer,  so  being  captain  of  the  said  vessel  as  aforesaid,  by  which  he  was 
directed  to  apply  to  the  defendants'  partners  at  Singapore,  and  to  call  at 
the  Cape  of  Good  Hope  on  the  voyage  homewards,  and  to  land  there  what 
part  of  his  homeward  cargo  the  house  there  should  require.  The  declardtion 
then  stated  that  the  said  ship  was,  according  to  the  said  agreement,  placed 
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'.nder  the  maDagement  of  the  defendants  to  load  outwards  with  a  general 
cargo,  and,  on  the  1st  of  November,  1831,  arrived  at  Singapore,  where  the 
defendants,  by  Robert  Wise  and  Co.,  their  agents  there,  •shipped,     r»298 
as  part  of  her  homeward  cargo,  657  bags  of  coffee,  as  and  for 
freight,  to  be  conveyed  on  board  the  said  ship  from  Singapore  to  London, 
and  there  to  be  delivered  to  the  order  of  the  said  shippers,  pursuant  to  bills 
of  lading  thereof  signed  by  the  captain  :  that  the  ship  sailed  from  Singapore: 
that  Harmer  so  being  such  captain,  did,  in  all  respects,  duly  comply  with 
the  said  letter  of  instructions,  and  did  duly  proceed  with  the  ship  to  the 
several  ports  in  the  said  instructions  mentioned ;  and  that  the  defendants, 
by  their  agents  aforesaid,  at  the  said  several  ports,  had  the  consignment  of 
the  said  ship  or  vessel,  according  to  the  said  agreement,  and  at  those  several 
ports  respectively^  had  and  exercised^  and  claimed  to  have  and  exercise^  the 
management  and  direction^  ordering^  control  and  government  of  the  said 
s/dp  or  vessely  touching^  and  in  relation  toj  the  loading  and  unloading^  and 
freighting  of  the  same^  and  the  consignment  and  disposition  of  the  outward 
and  homeward  cargo  thereof;  that  the  ship,  in  the  course  of  the  homeward 
voyage  to  London,  on  the  23d  of  January,  1832,  according  to  the  said 
agreement  and  the  said  instructions  of  the  defendants'  said  agents,  pro- 
ceeded to,  and  touched  at,  and  entered  the  port  at  the  Cape  of  Good  Hope, 
and,  on  the  1st  of  June,  1832,  arrived  at  the  port  of  London:  that,  after  the 
said  bills  of  lading  had  been  signed  by  the  captain,  and  before  the  arrival 
of  the  ship  at  the  Cape  of  Good  Hope,  the  defendants  endorsed  the  bills 
of  lading,  and  made  the  coffee  deliverable,  to  certain  persons  in  London, — 
viz.,  J.  Dugdale  and  Brothers,  Messrs.  Thompson  and  one  Douglas,  who 
then  became  and  were  the  consignees  thereof,  and  entitled  to  demand  and  re- 
ceive the  same  pursuant  to  the  said  bills  of  lading.     The  declaration  then 
stated  that  the  defendants,  whilst  they  had  and  exercised,  and  claimed  to 
have  and  exercise,  such  management,  &c.  of  the  ship,  touching  and  relating 
to  the  loading  and  unloading  and  freighting  of  the  same,  and  *the     r^ogg 
consignment  and  disposition  of  the  said  homeward  cargo,  niiscon- 
Jucted  themselves  in  and  about  a  certain  part  of  the  cargo,  in  this,  that 
they,  by  their  agents  at  the  Cape  of  Good  Hope,  wrongfully  and  improperly 
caused  and  procured  the  said  657  bags  of  coffee, — and  which  had  been  so 
as  aforesaid  shipped  in  and  on  board  of  the  said  ship  at  Singapore,  to  be 
carried  and  conveyed  therein  to  the  port  of  London,  and  which  had  been 
so  consigned  as  aforesaid, — to  be,  at  the  Cape  of  Good  Hope,  unshipped 
and  unloaded,  kept,  detained,  and  disposed  of,  and  despatched  the  said 
ship  from  the  Cape  of  Good  Hope,  homeward-bound  to  London,  without 
any  part  of  the  said  coffee  so  consigned  as  aforesaid,  being  on  board  thereof 
to  be  delivered  to  the  consignees ;  by  reason  whereof  a  certain  action  at  law 
vas  brought  by  J.  Dugdale,  Brothers,  as  consignees,  against  J.  Brockbank 
for  the  non-delivery  of  the  said  coffee,  in  which  action  J.  Dugdale,  Brothers, 
recovered  against  J.  Brockbank  945/.  lO^.^for  their  damages,  costs,  and 
charges ;  that  another  action  was  brought  by  Messrs.  Thompson  against 


299  Brockbank  v.  Anderson.  H.  V.  1844. 

Brockbank  for  the  non-delivery  to  them  of  the  said  part  of  the  said  cofiee 
which  had  been  consigned  to  them  as  aforesaid,  of  which  J.  Brockbank 
was  forced  to  pay  the  sum  of  1000/.,  to  compromise  the  last-oientioned 
action,  was  liable  to  be  sued  by  Mr.  Douglas,  to  whom  the  residue  of  the 
coffee  was  consigned,  for  the  non-delivery  thereof. 

The  declaration  also  contamed  a  count  in  trover,  for  the  conversion  of 
657  bags  of  coffee,  the  property  of  the  intestate,  in  his  lifetime. 

The  defendants  pleaded  severally — first,  not  guilty ;  secondly,  the  leave 
and  license  of  J.  Brockbank  in  his  lifetime ;  verification. 

Thirdly,  to  the  first  count  a  denial  that  the  defendants,  by  their  agents, 
*3001  ^^^  ^^  exercised,  or  claimed  to  *have  or  exercise,  at  the  ports  in 
the  declaration  mentioned,  the  management,  direction,  ordering, 
control  or  government  of  the  said  ship,  touching,  or  in  relation  to,  the 
loading  and  unloading,  and  freighting  of  the  sajpe,  as  alleged  therein,  and 
the  consignment  and  disposition  of  the  outward  or  homeward  cargo  (hereof, 
or  any  part  thereof,  mode  et  Jbrmd;  concluding  to  the  country. 

Fourthly,  to  the  first  count,  a  denial  that  J.  Dugdale,  Brothers,  recovered 
against  J.  Brockbank,  and  that  J.  Brockbank  had  been  compelled  to  pay, 
and  that  J.  Brockbank  in  his  lifetime,  or  the  plaintiff,  as  administratrix  as 
aforesaid,  were  liable  to  be  sued,  as  in  the  first  count  mentioned,  modo  et 
formd;  concluding  to  the  country. 

Fifthly,  to  the  last  count,  a  denial  that  the  goods  were  the  property  of 
J.  Brockbank,  modo  et  formA;  concluding  to  the  country. 

The  plaintiff  joined  issue  on  the  first,  third,  fourth,  and  fiith  pleas  of  each 
defendant,  and  replied  de  injuria  to  the  second  plea,  on  which  issue  was 
joined. 

The  cause  came  on  to  be  tried  at  the  Middlesex  sittings  after  Michaelmas 
term,  1841,  before  Tindal,  C.  J.,  when  a  verdict  was  taken  for  the  plaintiff, 
with  3000/.  damages,  subject  to  the  following  case : — 

The  plaintiff  is  the  administratrix  of  John  Brockbank,  who  was  owner  of 
a  ship  called  The  Lady  Grordon ;  and  the  defendants  are  general  merchants 
and  commission-agents,  and  ship  brokers,  carrying  on  business  at  London 
and  Liverpool,  under  the  firm  of  Anderson,  Wise  and  Co.,  and  at  the 
Cape  of  Good  Hope,  under  the  firm  of  William  Anderson,  senior,  and  Co., 
and  at  Batavia  and  Singapore,  under  the  firm  of  Robert  Wise  and  Co. 
Mr.  Anderson,  during  and  since  the  year  1831,  has  resided  and  does  reside 
in  London,  and  Mr.  Wise  in  Liverpool. 

•son        ^^  ^^  ^^  °^  March,  1831,  the  following  agreement  •was  entered 
into  between  J.  Brockbank  as  owner  of  the  ship  Lady  Gordon, 
and  the  defendants. 

^^lAoerpooly  btkMarchy  1831. 

« It  is  this  day  agreed  between  Mr.  John  Brockbank,  owner  of  the  ship 
Lady  Grordon,  of  W^hitehaven,  and  Messrs.  Anderson,  Wise  and  Co.  of 
Liverpool,  merchants,  that  M  said  ship  shall  be  placed  under  the  manage- 
ment of  the  defendants,  to  load  outwards  from  Liverpool,  with  a  general 
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cargo  for  the  Cape  of  Good  Hope,  Batavia,  Singapore,  and,  if  agreeable  to 
the  captain  and  Robert  Wise  and  Co.  in  India,  to  Manilla ;  the  said  mer- 
chants to  ship  in  the  said  ship  all  the  goods  they  may  have  on  consignment 
to  the  Cape  of  Grood  Hope,  Batavia,  Singapore,  and  Manilla,  and  also  use 
their  best  exertions,  in  conjunction  with  Messrs.  Ashley,  Brothers,  as  ship- 
agents,  to  procure  goods  on  freight  for  the  above  places,  both  from  their 
own  particular  connections  and  merchants  generally;  the  said  Mr.  John 
Brockbank  to  allow  the  said  merchants  and  blrokers  to  do  the  ship's  business 
at  the  custom-house  in  Liverpool,  and  to  pay  the  customary  commission  of 
5/.  per  cent,  on  all  freight  procured  for  the  said  ship,  to  the  said  merchants 
and  brokers ;  the  said  owner  also  engages  to  receive  on  board  the  said  ship, 
goods  at  the  same  rate  of  freight  as  is  cun'ently  given  to  the  Cape  of  Good 
Hope,  Batavia,  Singapore,  and  Manilla ;  and,  on  the  arrival  of  the  said  ship 
at  the  Cape  of  Good  Hop^  the  house  of  William  Anderson,  senior,  and 
Co.  there,  to  have  the  consignment  of  the  said  ship  during  her  stay  there, 
which  shall  not  exceed  twelve  days,  and  to  use  their  best  endeavours  to 
procure  goods  on  freight  from  thence  to  Batavia,  Singapore,  and  Manilla ; 
and,  on  the  arrival  of  the  said  ship  at  the  said  ports  of  Batavia,  Singapore, 
and  Manilla,  as  may  be,  the  houses  of  Messrs.  Robert  Wise  and  Co.,  at 
those  ports,  to  have  the  consignment  of  the  said  ship  in  India,  and  to  use 
their  best  endeavours  to  •procure  good  employment,  or  freight,  for  (•♦oao 
the  said  ship  to  return  to  Europe,  and  in  every  respect  to  exert 
themselves  for  the  interest  of  the  owners  of  the  said  ship,  as  they  would  for 
a  vessel  belonging  to  Messrs.  Anderson,  Wise  and  Co. ;  for  all  of  which 
they  are  to  receive  the  customary  commission,  inwards  and  outwards,  in 
India ;  and  it  is  further  agreed,  that  the  said  ship  shall  call  at  the  ports  of 
Batavia  and  the  Cape  of  Good  Hope,  on  her  passage  to  Europe,  if  required 
by  the  said  merchants,  and  that  the  said  ship  shall  be  consigned  to  Robert 
Wise  and  Co.,  and  William  Anderson,  senior,  and  Co.,  respectively,  on 
the  said  homeward  voyage.  Should  the  ship  return  to  London  or  Liver- 
pool, Anderson,  Wise  and  Co.,  at  those  respective  ports,  are  to  transact 
the  business  inwards. 
'«The  ship  not  to  be  detained  in  Batavia  longer  than  fifteen  days." 
Nathaniel  Harmer  was,  at  the  time  of  executing  the  said  agreement,  the 
captain  and  master  of  the  said  vessel,  for  the  voyage  in  the  said  agreement 
mentioned  ;  and,  on  the  2d  May,  1831,  before  sailing  on  the  said  voyage, 
oe  received  from  the  defendants  the  following  letter  of  instructions : 

"  Liverpool^  2d  May^  1831. 
»*  Captain  N.  Harmer, — We  are  of  opinion  that  Messrs.  Robert  Wise 
^^i  Co.,  Singapore,  will  have  a  return  cargo  ready  for  you  on  your  arrival 
there.  Our  shipments  here  being  completed,  we  have  to  request  that  you 
will  proceed  forthwith  direct  to  the  Cape  of  Good  Hope,  and  on  your 
urivai  there  you  will  immediately  call  upon  ow  managing  partner^  Mr. 
^*  G.  Anderson^  of  the  firm  of  W.  Anderson^  senior ^  and  Co.,  and  deliver 
to  him  all  our  letters  and  parcels  directed  to  the  said  firm,  and  follow  such 
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directions  there  as  he  may  give  you  regarding  such  part  of  the  cargo  as  is 
*303 '  ^^o'isigned  to  his  firm,  and  which  he  requires  to  be  landed  there,  •and 
"*  we  shall  be  glad  to  learn  that  you  and  he  co-operate  together  for  the 
general  good  of  all  parties.  After  landing  that  part  of  your  cargo  intended  for 
the  Cape  of  Good  Hope  at  that  colony,  and  after  taking  such  cargo  as  Messrs. 
W.  Anderson,  senior,  and  Co.,  may  ship  in  you,  or  desire  to  ship  in  you, 
you  will  please  to  proceed  on  direct  to  Batavia,  and  on  your  arrival  there 
you  will  immediately  call  upon  our  managing  partner  there,  Mr.  William 
Davis,  of  the  firm  of  Robert  Wise  and  Co.,  and  deliver  to  him  all  our 
letters  and  despatches,  and  parcels,  and  follow  such  instructions  there  as  he 
may  give  you,  regarding  such  part  of  the  cargo  as  he  requires  to  be  landed 
there.  It  is  of  importance  that  every  exertion  is  made  on  your  part  to 
reach  the  ports  of  your  destination  as  early  as  possible,  and  to  this  we  beg 
your  especial  attention :  you  are  limited  to  twelve  days'  stay  at  the  Cape 
of  Good  Hope,  and  fifteen  days  at  Batavia.  After  the  expiration  of  the 
time  of  your  allowance  at  those  ports,  you  will  proceed  direct  on  your 
voyage  until  your  arrival  at  Singapore,  when  you  will  immediately  wait 
upon  Mr.  Boustead,  our  managing  partner  there,  whose  instructions  as  to 
the  delivery  of  the  remainder  of  the  outward  cargo,  and  your  future  move- 
ments with  the  vessel,  you  will  please  follow.  We  request  that  you  may 
have  all  your  pattern  boxes  and  parcels  ready  for  delivery  at  the  Cape  of 
Good  Hope  and  Batavia,  the  moment  you  arrive  at  those  respective  ports. 
You  will  please  call  at  Batavia  on  your  passage  home,  and  take  on  board 
what  specie  Robert  Wise  and  Co.  may  have  to  ship  on  their  account,  and 
what  they  may  procure  for  yon ;  after  which,  proceed  direct  to  the  Cape 
of  Good  Hope,  for  the  purpose  of  trying  that  market  with  your  return  cargo. 
Should  it  suit  you,  you  will  land  what  William  Anderson,  senior,  and  Co. 
require :  you  will  fill  up,  we  expect,  what  room  you  may  have  for  your  dis- 
•*?04l  charging  port  in  Europe ;  *after  which  you  will  proceed  direct  to  the 
port  of  your  destination,  and  await  our  orders. 

«  Your  obedient  servants, 

«  Anderson,  Wise  and  Co." 
The  vessel  was  placed  under  the  management  of  the  defendants  to  load 
outwards,  according  to  the  terms  of  the  above  agreement  of  the  5th  of 
March,  1831,  and  was  accordingly  loaded  outwards  with  a  general  cargo, 
according  to  the  terms  of  the  said  agreement ;  and  Captain  Harmer  sailed 
with  the  said  outward  cargo,  and  on  the  1st  of  November  arrived  at  Singa- 
pore, where  such  part  of  the  outward  cargo  as  was  consigned  to  that  place 
was  unloaded,  and  other  goods  were,  by  the  defendants'  house  there,  ship- 
ped on  board  for  the  homeward  voyage  of  the  said  ship,  among  which  were 
657  bags  of  coffee  for  London,  for  which  the  defendants  took  from  the 
captain  three  bills  of  lading  deliverable  to  shipper's  order,  one  being  for 
388  bags  marked  D.  T.,  one  for  254  bags  marked  S.  T.,  and  one  for  15 
bags  marked  X.  T.  The  bills  of  lading  were  in  the  same  form ;  and  the 
one,  for  the  254  bags,  was  as  follows : — 
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<«  Shipped,  ill  good  order  and  well  conditioned,  by  Robert  Wise  and  Co., 
HI  and  upon  the  good  ship  or  vessel  called  The  Lady  Gordon,  whereof  is 
master  for  this  pre^mnt  voyage  Nathaniel  Harmer,  and  now  riding  at  anchor 
in  thv  roads  of  Singapore,  and  bound  to  London,  to  say,  254  bags  of  coffee 
weighing  net  252  packets  50  catties,  being  marked  and  numbered  as  in 
the  margin,  aad  are  to  be  deUvered  in  the  like  good  order  and  well  con- 
ditioned at  the  aforesaid  port  of  London,  (the  act  of  God,  &c.,  &c.,  ex- 
cepted,) nnto  order  or  to  assigns,  he  or  they  paying  freight  for  the  said 
goods  at  the  rate  of  7/.  sterling  per  ton  of  18  cwt.,  with  primage  and  aver- 
age accustomed.  In  witness  whereof,  the  said  master  or  purser  of  the 
said  ship  hath  affirmed  to  four  *bills  of  lading,  all  of  the  same  rwQQg 
tenor  and  date,  the  one  of  which  bills  being  accomplished,  the 
others  to  stand  void.     Dated  at  Singapore,  November  10th,  1831. 

«  Weight  and  contents  unknown  to 

"  N.  Harmer." 

The  defendants  also  shipped  another  parcel,  of  129  bags  of  coffee, 
marked  M.  Q.,  under  a  bill  of  lading  to  the  same  effect  as  the  foregoing. 

Before  the  sailing  of  the  vessel  from  Singapore,  a  letter  was  given  by  the 
said  Edward  Boustead,  the  managing  partner  of  the  defendants'  house  at 
Singapore,  to  Captain  Harmer,  to  be  taken  by  him  to  Messrs.  Anderson, 
senior,  and  Co.,  Cape  Town,  Cape  of  Good  Hope.  This  letter,  dated 
"Singapore,  12th  November,  1831,"  and  addressed  to  Messrs.* William 
Anderson,  senior,  and  Co.,  Cape  Town,  Cape  of  Good  Hope,  after  notic- 
ing, amongst  other  things,  some  other  goods  sent  by  The  Lady  Gordon, 
proceeds  as  follows : — 

"  We  likewise  enclose  you  particular  manifest  of  the  produce  we  have 
shipped  in  The  Lady  Grordon,  both  for  England  and  The  Cape ;  and  have  to 

inform  you  that  you  are  at  liberty  to  land  all  or  any  part  of  p-ipHT  ^^ 

of  coffee  shipped  to  the  address  of  Messrs.  John  Dugdale  and  Brothers, 
Manchester,  provided  you  can  obtain  a  price  which  will  enable  you  to  remit 
in  specie  or  good  bilk,  or  something  that  you  are  certain  will  pay  as  well,  at 
an  exchange  of  at  least  3*.  6d.  per  dollar,  per  Lady  Gordon,  or  on  a  very 
early  opportunity.  If  you  cannot  do  this,  you  will  have  the  goodness  tc 
allow  it  to  go  on.  The  amount  stated  in  the  manifest  includes  all  charges  here, 
to  which  you  will  have  to  add  freight  and  charges  with  you.  The  freight  is 
7/.  per  18  cwt.  We  do  not  think  it  is  likely  Captain  Harmer  will  be  able 
to  get  at  any  of  the  coffee  of  this  mark ;  but  if  you  can,  you  will  be  so  good 
*as  to  endorse  on  his  bill  of  lading  what  you  may  land,  and  advise  rmotyc 
Messrs.  John  Dugdale  and  Brothers  what  you  have  done.  You  ^ 
wiD  also  please  correspond  with  George  Jackson  and  Messrs.  Jackson  and 
Co.  regarding  the  cassia.  Messrs.  Sutherland  and  Brothers  are  at  liberty 
to  land  their  coffee  at  The  Cape,  if  Captain  Harmer  can  discharge  it  con- 
veniently, not  otherwise.  If  you  sell  any  of  John  Dugdale's  coffee,  and 
remit  the  proceeds  per  Lady  Gordon,  we  think  you  ought  to  provide  in- 
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surance  at  The  Cape,  unless  you  had  an  opportunity  of  advising  them  of  youi 
intention  to  remit.  You  will  also  advise  Messrs.  Horrocks,  lackson,  and  Co., 
and  George  Jackson,  regarding  insurance.  We  have  nothing  further  of 
importance  to  communicate ;  and,  being  anxious  to  get  The  Lady  Gordon 
away,  we  remain,  &c.,  P.  P.  Robert  Wjse  aad  Co. 

Edward  Boustelad. 

"  P.  S. — We  omitted  to  say  in  the  body  of  this  letter  that  we  sent  you 
22  boxes  cassia,  signed  as  per  enclosed  invoice  and  bill  of  ladmg,  for  ac- 
count Messrs.  Anderson,  Wise  and  Co.,  London,  which  please  dispose  of, 
and  remit  the  proceeds  in  such  manner  as  you  may  deem  most  proper  for 
their  interests." 

The  three  first-mentioned  bills  of  lading  were  specially  endorsed  by  the 
said  Edward  Boustead  on  behalf  of  the  defendants  at  Singapore,  without  the 
knowledge  of  Captain  H.  or  J.  Brockbank,  to  certain  persons  in  London,  to 
whom  the  parcels  of  coffee  in  those  bills  respectively  mentioned  were  re- 
spectively consigned  by  the  defendants'  house  at  Singapore,  as  returns  of 
proceeds  of  goods  sold  by  their  Singapore  house  for  them  respectively ;  and 
the  bills  of  lading  so  endorsed  were  transmitted  by  the  defendants  to  those 
persons  respectively. 

Messrs.  John  Dngdale  and  Brothers  were  the  consignees  entitled  to  the 
*3071  ^^  ^^^ '  Messrs.  Robert  •Thompson  and  Sons,  to  the  254  bags, 
and  Mr.  Douglas,  to  the  15  bags.  The  ship  lefl  Singapore  on  her 
homeward  voyage  to  London,  and,  according  to  her  instructions,  called  at 
the  Cape  of  Good  Hope,  which  she  reached  on  the  23d  of  January,  1832 ; 
and,  according  to  the  agreement  and  instructions  set  forth  in  the  declaration, 
the  ship  was  consigned  there  to  W.  Anderson,  senior,  and  Co.,  The  Cape 
house  of  the  defendants. 

After  the  arrival  of  the  vessel  at  Cape  Town,  on  her  homeward  voyage, 
the  said  657  bags  of  coffee,  together  with  the  said  129  bags  of  coffee  which 
belonged  to  the  defendants,  were  landed  and  afterwards  sold  at  Cape 
Town  ;  and  the  said  landing  and  sale  gave  rise  to  the  dispute  in  the  pre- 
sent action ;  and,  as  the  facts  relating  thereto  are  disputed,  such  facts,  and 
many  other  facts  relating  to  the  case  are  to  be  taken  from  the  following 
documentary  evidence,  which  is  to  be  taken  as  proof  of  any  facts  which  the 
court,  placing  themselves  in  the  situation  of  a  jury,  shall  think  fit  to  infer 
therefrom,  subject  to  the  objection  hereinafter  mentioned,  if  valid  and  suf- 
ficient as  to  the  admissibility  of  the  deposition  of  W.  G.  Anderson. 

The  above-mentioned  documentary  evidence  is  contained  in  the  appendix 
to  this  case,  and  is  to  be  considered  part  thereof,  subject  to  the  objection 
above  referred  to,  and  consists  of— first,  the  admission  and  the  documents 
thereto  annexed — secondly,  the  examination  of  Captain  Harmer,  taken  vivd 
voce  before  Mr.  Ramcock — thirdly,  the  depositions  taken  under  a  commis- 
sion dt  the  Cape  of  Grood  Hope  in  the  year  1838 — and,  fourthly,  the  deposi- 
tions taken  under  a  commission  at  the  Cape  of  Good  Hope  in  die  year  1834, 
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whicS.  ar6  to  be  used  to  the  extent  in  the  admissions  in  this  cause  agreed 
upon,  and  no  further. 

The  depositions  of  W.  G.  Anderson,  taken  under  the  commission  in  the 
year  1838,  is  only  to  be  received  or  *taken  as  part  of  the  case  in  r«3Qo 
the  event  of  the  court  thinking  that  his  evidence  was  admissible  for 
the  defendant^,  the  plaintiflf  objecting  that  he  was  interested  and  incompe- 
tent, and  that  his  evidence  cannot  be  received  ;  and,  if  his  deposition  under 
that  commission  be  rejected,  his  deposition  under  the  commission  of  1834 
is  also  to  be  withdrawn. 

On  the  1st  of  June,  1832,  The  Lady  G.  arrived  in  London ;  Messrs. 
John  Dugdale  and  Brothers,  to  whom  the  said  388  bags  of  coffee  were  con- 
signed as  aforesaid,  afterwards  brought  an  action  against  J.  Brockbank  for 
the  non- delivery  thereof,  and  recovered,  as  and  for  their  damages  and  costs, 
from  J.  Brockbank,  945/.  lOs. ;  and  the  said  sum  of  945/.  10^.  damages 
and  costs  was  paid  by  the  plaintifi^'s  intestate  to  the  attorneys  of  Messrs. 
John  Dugdale  and  Brothers  in  that  action. 

Messrs.  Robert  Thompson  and  Sons,  to  whom  the  said  254  bags  of  coffee 
were  consigned  as  aforesaid,  commenced  an  action  against  J.  Brockbank  for 
the  non-delivery  thereof,  to  compromise  which  the  said  J.  Brockbank  paid, 
in  November,  1836,  464/.  10s.  lid. 

The  value  of  the  fifteen  bags  in  London  would  have  been       /.(«) 

The  question  for  the  opinion  of  the  court  is,  whether  or  not  the  plaintiff*  is 
entitled  to  recover.  If  Ae  court  are  of  opinion  in  the  affirmative,  the  ver- 
dict is  to  stand;  and,  if  there  be  any  dispute  as  to  the  amount  of  damages, 
they  are  to  be  settled  by  Mr.  F.  R.  If  the  court  are  of  opinion  in  the  ne- 
gative, a  nonsuit  is  to  be  entered,  or  such  verdict  on  the  respective  issues  as 
the  court  shall  direct.(t) 

Amongst  the  documents,  set  out  in  the  appendix,  were  : — 

A  certificate  of  survey  of  The  Lady  Gordon,  made  at  •the  Cape  rwoQo 
of  Good  Hope,  on  the  25th  of  January,  1832,  is  as  follows: — 

<«  On  this,  the  25th  day  of  January,  1832,  before  me,  John  Samuel  Mer- 
rington,  of  Cape  Town,  Cape  of  Good  Hope,  notary  public,  duly  admitted 
and  sworn,  and  the  witness  after  mentioned,  personally  appeared  James 
Smith  and  George  Herbert  respectively  of  Cape  Town,  master  mariners, 
who  did  declare,  testify  and  say  for  truth,  that,  at  the  instance  and  request 
of  Nathaniel  Harmer,  master  of  the  ship  Lady  Gprdon,  of  Whitehaven,  now 
lying  at  anchor  in  Table  Bay,  they  yesterday  repaired  on  board  the  said 
ship  for  the  purpose  of  holding  a  survey  on  some  coffee,  part  of  her  cargo 
destined  for  London,  said  to  have  been  found  heated  while  discharging  The 
Cape  cargo ;  and,  having  thereupon  examined  as  many  bags  as  could  be 
got  out,  diey  found  the  same  in  apparent  good  order,  and  free  from  any 
damage  by  salt  water ;  but  warm  to  the  touch,  whereupon  they  caused 
several  of  the  bags  to  be  cut,  and  then  found  the  coffee  to  be  mouldy,  dis- 
coloured, and  much  heated ;  wherefore  they  recommended  it,  as  most  for 
(a)  Sic.  (6)  Vide  ant^,  299,  300,  pool,  315  (a). 

VOL.  VII.  25  R 
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the  interest  of  all  parties  concerned,  that  all  the  coffee  that  may  be  found  in 
a  similar  state  should  be  discharged  and  sold  at  this  place.  And  they  lastly 
declared  that  the  damage  aforesaid  is  not  to  be  in  any  manner  ascribed  to 
any  defect  in  the  stowage,  or  neglect  on  the  part  of  the  officers  or  crew  of 
the  said  ship." 

A  second  certificate  of  sun-ey,  made  on  the  10th  of  Febr^uary,  wherein 
the  surveyors,  merchants  at  The  Cape,  stated  "  that  they  found  the  whole 
of  the  coffee  to  be  in  a  heated  state,  and  much  deteriorated,  though  the  bags 
were  in  apparent  good  condition ;  wherefore  they  recommended,  as  most 
for  the  advantage  of  the  parties  interested,  that  the  coffee  should  be  forth- 
with landed  and  sold,  as  a  measure  necessary  to  prevent  further  deteriora- 
♦^101  *^^"'  ^"^  probably  total  loss;  and  they  further  declared  *that  they 
were  of  opinion  that  the  coffee,  in  its  heated  state,  could  not  be 
carried  on  towards  its  destination  at  London,  without  danger  to  the  ship  or 
cargo  from  combustion." 

And  the  evidence  of  W.  G.  Anderson  taken  upon  interrogatories  at  the 
Cape  of  Good  Hope,  in  1834  and  in  1838,  which  tended  to  show  that  the 
coffee  was  not  landed  at  his  instance,  but  in  consequence  of  opinions  ex- 
pressed by  the  surveyors  as  to  its  heated  condition. 

In  these  examinations,  Mr.  Anderson  expressly  denied  he  was  a  partner 
in  the  firm. 

The  case  was  argued  in  last  Michaelmas  and  Hilary  terras.(a) 

BompaSy  Serjt.,  (with  whom  was  Crompton^)  for  the  plaintiff,  argued,  that 
it  appeared,  from  the  documentary  and  other  evidence  in  the  case  and  ap- 
pendix, that  the  defendants  had  and  exercised  the  entire  and  exclusive 
management  of  and  control  over  the  ship  Lady  Gordon,  as  to  the  loading, 
unloading,  and  freighting  the  same,  and  the  disposition  of  her  cargo ;  and 
that  the  unloading  and  landing  of  the  657  bags  of  coffee  at  the  Cape  of 
Good  Hope,  and  the  sale  of  the  same  there,  took  place  solely  under  the 
authority,  and  by  the  direction  and  command,  of  the  defendants,  and  not 
by  the  license  or  authority  of  the  intestate,  as  alleged  in  the  second  plea ; 
and  that  the  landing  and  sale  of  the  said  coffee  was  the  wrongful  act  of  the 
defendants,  there  being  nothing  to  show  that  the  coffee  might  not  have  safely 
reached  its  destination ;  and  that  thereby  the  plaintiff  had  sustained  *he 
injury  complained  of.  Upon  these  points  he  cited  Abbott  on  Shipping,  page 
326,  6th  edit.,  and  Freeman  v.  The  East  India  Company^  5  B.  &  A.  617, 
1  Dowl.  &  Ryl.  234. 

^3111  *^^  ^'^^  contended  that  the  coffee  in  question  was  the  special 
property,  and  in  the  custody,  of  the  intestate,  and  that  he  had  a 
sufficient  property  therein  to  maintain  trove*  (citing  Arnold  v.  Jefferson^ 
1  Lord  Raym.  275,  2  Salk.  654,  Lord  Holt,  498,  and  distinguishing  HolU- 
day  V.  Canxselly  1  T.  R.  658 ;  that  the  facts  proved,  amounted  to  proof  of 
a  conversion  by  the  defendants  without  the  leave  or  license  of  the  intestate ; 

(a)  88d  and  9Sd  November,  1843,  17th  and  19th  January*  l«i}4,  before  Tindal,  C.  J.,  Colt 
man,  Maule,  and  Erekine,  Js. 


7  Manning  &  Granger.  311 

^ancliffe  v.  Hardwick,  2  C,  M.  &  R.  1,  3  Dowl.  P.  C.  762 ;  Vernon  v. 
Shiptorij  2  M.  &  W.  9 ;  and  that  the  plaintiff  was  entitled  to  the  verdict 
upon  each  of  the  issues. 

He  further  contended,  that  W.  G.  Anderson  was  an  interested  witness, 
as  being  a  partner  of  the  defendants,  and,  therefore,  that  his  depositions, 
taken  under  the  commission  in  1834  and  1838,  were  inadmissible ;  and 
that  the  defendants  were  estopped  from  disputing  the  fact  of  the  partnership 
by  the  admission  contained  in  their  letter  of  instructions. 

Sir  Thomas  Wilde^  Serjt.,  (with  whom  were  Tomlinson  and  Cowling,)  for 
the  defendants,  argued  that  it  was  not  by  their  act  that  the  coffee  was  un- 
shipped and  disposed  of  at  The  Cape ;  nor  did  they  convert  it  to  their  own 
use  as  alleged ;  that  whatever  took  place  there  was  done  with  the  license 
and  permission  of  the  intestate  by  Harmer,  his  captain  and  agent ;  that  the 
defendants  had  not,  on  that  occasion,  the  management  and  control  of  the 
ship,  within  the  meaning  given  to  these  words  in  the  first  count  of  the  de- 
claration ;  that  Douglas  did  not  recover  against  J.  Brockbank  the  intestate, 
and  that  J.  Brockbank  was  not  obliged  to  pay  the  sums  mentioned  in  the 
first  count,  for  the  reasons  and  on  the  grounds  alleged  therein. 

With  respect  to  the  second  count,  he  contended,  that  the  coffees  were 
not  the  goods  of  the  intestate,  as  *respected  the  defendants,  and     r*q|o 
therefore,  that  the  defendants  were  not  liable  in  trover ;  and  that 
there  was  no  evidence  of  any  conversion.     Upon  this  point  he  cited  Green- 
way  V.  Fishery  1  C.  &  P.  190. 

He  further  contended  that  the  depositions  of  W.  G.  Anderson  were  ad- 
missible, and  that  the  defendants  were  not  estopped  by  the  statement  con- 
tained in  the  letter  of  instructions ;  for  which  he  cited  Barker  v.  Slubbs, 
ante,  Vol.  I.  p.  44,  1  Scott,  N.  R.  131 ;  Russell  v.  Blake,  ante,  Vol.  U. 
p.  374,  2  Scott,  N.  R.  574 ;  Poole  v.  Palmer,  9  M.  &  W.  71 ;  Kelt  v. 
Minby,  10  B.  &  C.  20 ;  Glossop  v.  Colman,  1  Stark.  N.  P.  C.  25 ;  Par- 
sons V.  Crosby,  5  Esp.  N.  P.  C.  199 ;  Ward  v.  Haydon,  2  Esp.  N.  P.  C. 
552,  and  3  Starkie  on  Evidence,  p.  804,  3d  edit. 

TiNDAL,  C.  J.,  now  delivered  the  judgraept  of  the  court.  (After  stating 
the  pleadings,  his  lordship  proceeded  as  follows) : — 

The  cause  came  on  for  trial  at  the  Middlesex  sittings  after  Michaelmas 
term,  1841,  when  a  verdict  was  found  for  the  plaintiff  for  the  damages  in 
the  declaration,  subject  to  the  opinion  of  the  court  on  a  case,  which  stated 
certain  facts  wherein  the  parties  agreed,  and  which  referred  to  the  evidence 
>\'hich  accompanied  the  case  as  to  those  facts  whereon  the  parties  differed, 
which,  the  case  provides,  is  to  be  taken  as  proof  of  any  facts  which  the 
court,  placing  themselves  in  the  situation  of  a  jury,  shall  think  fit  to  infer 
therefrom  ;  subject  to  an  objection  to  the  admissibility  of  the  evidence  of 
William  George  Anderson,  who  had  been  examined  on  interrogatories  for 
the  defendants,  on  the  ground  of  his  being  an  interested,  and  therefore  Im 
incompetent,  witness. 

It  will,  we  think,  be  convenient,  first  to  consider  this  question  of  the 
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•3131  c^D^P^^cocy  of  the  witness,  Anderson,  *before  entering  into  the 
other  questions  which  have  been  raised  in  the  case.  The  objeetiou 
arises  thus :  the  letter  of  instructions,  sent  by  the  defendants  to  the  captain, 
speaks  of  the  witness  as  "  our  managing  partner,"  and  it  was  contended 
for  the  plaintiff  that  this  description  was  conclusive  against  the  defendants, 
that  he  was  an  interested  witness  at  the  time  of  his  examination,  and  there- 
fore incompetent;  notwithstanding,  he  had,  in  his  examination,  in  effect, 
denied  having  been  a  partner  with  the  defendants. 

We  think,  however,  that  the  description  given  by  the  defendants  in  their 
letter  of  instructions,  is  not  conclusive  on  them,  as  to  the  point  that  W.  G. 
Anderson  was  an  interested  witness  at  the  time  of  his  examination  ;  and 
that  with  respect  to  this  objection,  the  plaintiff  cannot  be  in  a  better  situa- 
tion than  if  the  matters  stated  by  the  witness  in  respect  of  his  interest  had 
been  stated  in  an  examination  on  the  voir  dire;  and,  on  looking  at  what 
was  so  stated,  we  are  of  opinion  that  the  witness  was  not,  in  fact,  interested, 
on  the  ground  suggested.  His  evidence,  therefore,  ought  to  be  taken  into 
consideration,  together  with  the  other  evidence  and  facts  of  the  case. 

The  other  questions  raised  in  argument  were  principally  questions  of  fact 
with  regard  to  which  the  court  has,  by  the  agreement  of  the  parties,  to  dis- 
charge the  office  of  a  jury.  It  is  not  unusual  for  a  special  case  to  contain 
such  an  agreement ;  and  it  is  often  convenient  that  it  should  do  so,  in  ordei 
to  enable  the  court  to  draw  inferences  of  fact  from  other  facts  agreed  on, 
or  from  documents  not  in  dispute,  and  to  obviate  the  necessity  of  requiring, 
in  a  special  case,  the  great  precision  which  is  required  in  a  special  verdict. 
But  where,  as  in  the  present  instance,  the  principal  questions  are  questions 
of  fact,  to  be  decided  on  the  conflicting  testimony  of  witnesses,  whose 
credit  is  made  matter  of  question,  we  thmk  the  court  is  placed,  to  an 
*3141  io^^oi^^^^i^Q^  ^degree,  in  the  situation  of  a  jury ;  and  we  do  not 
wish  this  case  to  be  considered  as  a  precedent  to  be  acted  on  in 
this  respect. 

It  appears,  however,  to  us  upon  the  matters  admitted  in  the  case,  and 
on  the  evidence  as  to  those  in  dispute,  that  the  facts,  as  far  as  it  is  material 
to  state  them,  are,  that  the  ship  proceeded  on  the  voyage  mentioned  in  the 
agreement  under  the  direction  of  the  defendants,  so  far  as  the  agreement 
conferred  it  upon  them ;  but  that  the  defendants  did  not,  to  any  further 
extent,  have  or  assume  the  management  or  control  of  the  ship  and  cai^ ; 
the  letter  of  instructions,  as  it  app^^ars  to  us,  not  going  beyond  what  the 
agreement  enabled  the  defendants  to  do,  and  the  dealing  with  the  coffee  in 
question,  at  the  Cape  of  Good  Hope,  not  being  in  respect  of  any  assumed 
rights  as  managers  of  the  ship  and  cargo,  but  under  a  different  assumption. 

It  fiirther  appears  to  us,  that  the  coffee  in  question  was  shipped  by  the 
defendants'  agents  at  Singapore,  and  made  deliverable  to  their  order  in 
London,  by  bills  of  lading  signed  by  the  captain  to  that  effect ;  that  the 
captain  was  induced,  by  the  representations  of  the  defendants'  agent  at 
Singapofe,  and  The  Cape,  to  believe,  and  did  believe,  that  it  was  the  pro- 
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perty  of  the  defendants,  or  that  they  were  entitled  to  exercise  the  rights 
of  the  owners  of  the  coffee,  and  consequently  that  he  might  lawfully  permit, 
and  ought  to  permit,  the  defendants  to  receive  it  at  The  Cape,  and  could  only 
insist,  on  the  part  of  the  ship-owner,  on  having  his  full  freight  paid  to  Lon- 
don, provided  he  was  able  and  willing  to  carry  it  on.  The  coffee,  as  it 
appears  to  us,  was  sold  at  The  Cape,  and  the  proceeds  received  by  the  de- 
fendant's agent,  under  this  persuasion  on  the  part  of  the  captain,  and  under 
an  assumption  of  right  on  the  part  of  the  agent  to  exercise  the  powers  of 
ownership  ;  and  that  it  was  not  sold  because  it  could  not  be  conveyed,  or 
because  •the  captain  would  not  convey  it  to  London.  For  the  cap-  r»oi  5 
tain,  in  insisting  on  the  freight  for  the  whole  voyage  to  London 
being  paid,  and  the  defendants'  agent  in  agreeing  to  it,  appear  to  us  to 
have  treated  the  coffee  as  goods  which  the  captain  had  the  power  of  col- 
Teying  to  London,  and  the  right  to  do  so,  unless  paid  the  full  freight,  and 
not  as  goods  which  he  could  not,  or  would  not,  carry  to  their  destination ; 
in  which  case  he  could  have  no  ground  for  such  claim.  It  appears,  there- 
fore, to  us,  that  the  coffee  was  wrongfully  sold  by  the  agent  of  the  defend- 
ants at  The  Cape,  and  that  the  intestate  was  thereby  made  subject  to  the 
liability  of  paying  damages  for  the  non-delivery  to  the  owners,  who  claimed, 
in  London,  under  the  bills  of  ladmg ;  and  that  the  intestate  having,  as  ship- 
owner, the  possession  of,  and  a  special  property  in,  the  coffee,  the  plain- 
tiff" is  entitled  to  recover  on  the  count  in  trover,  in  respect  of  the  injury  to 
that  special  property ;  but  as  to  the  first  count  of  the  declaration,  we  are 
of  opinion  that  the  facts  put  in  issue  by  the  third  plea  are  not  proved,  and 
that  the  defendants  are  entitled  to  judgment  on  that  count.  On  the  whole, 
therefore,  the  judgment  will  be  for  the  plaintiff*,  on  the  second,  and  for  the 
defendants,  on  the  first,  count.  Judgment  accordingly,  (a) 

(a)  The  ipedal  case  (lupra,  308,)  provides  that  a  verdict  shall  be  entered  on  the  respective 
iMoes,  as  the  court  shall  direct  It  may  be  inferred,  from  what  fell  from  the  court  in  pro- 
nouncing their  judgment,  that  the  verdict  was  to  be  entered  for  the  plaintiff  on  the  second, 
fourth,  and  fifth  issues,  and  for  the  defendants  on  the  third,  and  perhaps  (tamen  quart)  on  the 
fint  Vide  supra,  290,  300. 
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A.  let  certain  premises  to  B.  by  an  agreement  which  contained  the  usual  clauses  for  payment 
of  rent  and  for  repairing  the  premises,  and  also  a  clause,  that  in  case  of  non-payment  of  the 
rent  or  non-performance  of  the  conditions,  it  should  be  lawful  for  A.,  without  any  demand, 
to  enter  upon  and  take  possession  of  the  premises,  and  expel  B.  therefrom  without  any  legal 
process ;  and  that  in  case  of  such  entry  and  of  any  action  being  brought  for  the  same,  the 
defendant  might  plead  leave  and  license  of  B.  to  A.  for  the  entry  or  trespasses  com- 
plained of. 

In  an  action  of  trespass  by  B.  against  C.  for  breaking  and  entering,  dec,  and  atsauUing  plain- 
tifl^  C  pleaded  leave  and  license.  It  appeared  that  rent  being  in  arrear  from  B.  to  A.,  C, 
under  a  written  order  from  A.,  had  entered  and  forcibly  expelled  B.  The  foregoing  agree* 
ment  was  given  in  evidence. 

Held,  that  the  pica  was  sustained  by  the  evidence. 

Heldy  also,  that  as  the  plaintiff  had  not  new-assigned  any  excess,  the  assault  was  merely  an 
aggravation  of  the  principal  trespass,  and  was  covered  by  the  plea. 

r2 
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Trespass,  for  breaking  and  entering  the  dwelling-house  of  the  plaintiflT, 
expelling  her  therefrom,  seizing  her  goods,  and  assaulting  and  beating 
her,  &X3.  (a) 

Pleas ;  first,  not  guilty ;  secondly,  leave  and  license ;  (6)  thirdly,  as  to 
the  entering  and  seizing  the  goods,  a  justification  under  a  distress  for  rent 
due  to  one  Temperance  Arden.  (c) 

At  the  trial  before  Parke,  B.,  at  the  last  Croydon  assizes,  the  trespasses 
mentioned  in  the  declaration  were  proved  by  the  plaintiff,  and  the  justifi- 
cation set  up  in  the  third  plea  was  proved  on  the  part  of  the  defendants, 
who  gave  the  following  evidence  in  support  of  the  plea  of  leave  and  license. 
.  The  plaintiff  held  the  premises  as  tenant  thereof,  from  year  to  year,  to 
Temperance  Arden,  at  the  rent  of  30/.,  payable  half-quarterly,  under  an 
agreement  in  writing.  Stipulations  containing  the  usual  clauses  as  to  rent  and 
repairs,  and  a  clause  by  which  it  was  agreed,  "  that,  if  the  rent  or  any  part 
*«^-^  thereof  should  be  unpaid  on  any  day  *on  which  the  same  should 
become  due,  or  within  ten  days  afterwards,  or  if  the  plaintiff  should 
not  at  all  times  observe  and  keep  the  several  conditions  and  agreements 
therein  before  mentioned,  or  quit  and  deliver  up  possession  of  the  house 
according  to  notice,  then,  in  either  of  such  cases,  and  without  any  demand 
whatsoever,  it  should  be  lawful  for  T.  Arden  and  her  agents  immediately 
to  enter  upon  and  take  possession  of  the  house  and  premises,  and  the  plain- 
tiff and  all  persons  claiming  under  her,  for  ever  to  expel  and  amove  ihere- 
fi-om,  without  any  legal  process  whatsoever,  and  as  effectually  as  any  sheriff 
might  do,  in  case  T.  Arden  had  obtained  judgment  in  ejectment  for  the 
recovery  of  possession  thereof,  and  a  writ  of  habere  facias  possessionem^  oi 
other  process,  had  issued  on  such  judgment,  directed  to  such  sheriff  in  due 
form  of  law;  and  that,  in  case  of  such  entry,  and  of  any  action  being 
brought,  or  other  proceedings  taken,  for  the  same  by  any  person  whatsoever, 
the  defendants  might  plpad  leave  and  license  in  bar  thereof,  and  that  agree- 
ment might  be  used  as  conclusive  evidence  of  the  leave  and  license  of  the 
plaintiff  to  T.  Arden,  and  all  persons  acting  therein  by  her  order,  for  the 
entry  of  trespasses,  or  other  matters  complained  of  in  such  action  or  other 
proceedings." 

Three  quarters,  rent  being  in  arrear,  the  defendants,  under  a  written 
authority  from  T.  Arden,  entered  and  distrained,  and  turned  the  plaintiff 
and  her  lodgers  and  their  goods  out  of  the  house,  and  kept  possession. 

A  verdict  was  taken  for  the  plaintiff  on  the  first  issue,  and  for  the  defend- 
ants on  the  two  other  issues ;  and  the  jury  assessed  the  damages  for  the 
trespasses  not  covered  by  the  third  plea,  at  505.,  leave  being  reserved  by 
the  learned  judge  for  the  plaintiff  to  move  to  have  the  verdict  on  the  second 
issue  entered  for  her,  with  50*.  damages. 

(a)  See  the  declaration  set  out,  ante,  Vol.  V.  726. 
lb)  See  Matthew  t.  Ollerton,  Comberb.  218. 

(c)  A  fourth  plea,  setting  forth  a  special  justification,  was  adjudged  bad  on  demurrer.  Vide 
ante,  Vol.  V.  727. 
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BompaSj  Serjt.,  in  Michaelmas  term  last,  moved  accordingly,  or  for  judg- 
ment non  obstante  veredicto  upon  •the  second  issue.  The  evidence  r*Qi  o 
was  not  admissible  under  that  issue.  The  alleged  license  rests 
upon  an  agreement  operating  as  a  lease  with  a  clause  for  further  assurance. 
The  rule  of  law  is,  that  if  a  matter  is  not  pleaded  according  to  the  expresj^ 
words,  it  must  be  pleaded  according  to  its  legal  effect.  A  plea  of  leave 
and  license  to  enter  admits  the  possession  to  be  in  the  plaintiff.  But  here, 
the  entry,  if  lawful,  had  the  effect  of  determining  the  tenancy  and  vesting 
the  possession  in  the  defendant ;  which  is  inconsistent  with  the  continued 
possession  by  the  plaintiff  admitted  by  the  second  plea.  If  the  plea  of 
leave  and  license  will  let  in  the  defence  set  up  in  this  sase,  there  is  no  reason 
why  every  species  of  justification  may  not  be  given  in  evidence  under  this 
plea.  But  as  Mr.  Baron  Parke  observed  at  {he  trial,  a  man  may  have  a 
good  defence,  and  not  have  the  good  fortune,  to  plead  it.  [Maule,  J.  Sup- 
pose an  agreement — that  a  party  may  declare  in  assumpsit,  and  that  every 
thing  may  be  given  in  evidence  under  non  assumpsit.  The  rule — conventio 
vmdt  legem  must  have  some  limitation.  Such  an  agreement  would  not  be 
obligatory  on  the  court.]  License  cannot  be  pleaded  to  a  battery,  [a) 
A  rule  nisi  being  granted. 

Sir  T.  WUde  and  Channellf  Serjts.,  during  last  term,  showed  cause,  and 
BompaSy  Serjt.,  was  heard  in  support  of  the  rule  (January  19th  and  20th). 
The  arguments  (6)  are  sufficiently  stated  and  commented  upon  in  the  judg- 
ment of  the  court ;  which  was  now  delivered  by 

•TiNDAL,  C.  J., (after  stating  the  pleadings  and  evidence,  utsuprd^)     r*3i  g 
as  follows.    The  question  reserved  for  the  opinion  of  this  court  was, 
whether  the  plea  of  leave  and  license  was  sustained  by  this  evidence. 

On  the  part  of  the  plaintiff  it  was  argued,  that,  although  the  agreement,  in 
terms,  conferred  upon  the  lessor  and  her  agents  a  license  to  enter  and  expel 
the  plaintiff  in  case  the  rent  should  be  in  arrear,  yet  that  the  defendants 
were  bound  to  plead  the  agreement  according  to  its  true  legal  effect  and 
operation  ;  that  the  true  legal  operation  of  the  instrument,  under  the  circum- 
stances proved,  was,  to  confer  upon  the  lessor  a  right  to  the  exclusive  pos- 
session of  the  premises,  under  a  condition  of  re-entry,  by  virtue  of  which 
the  plaintiff's  right  to  possession  as  tenant  had  ceased  and  determined ;  and 
that  the  entry  by  the  defendants  was  under  this  claim  of  right  in  the  lessor ; 
and  it  was  insisted  that  such  a  defence  was  inconsistent  with  a  plea  of  leave 
and  license,  which  admits  the  possession  and  right  to  the  possession  to  be 
in  the  plaintiff,  and  justifies  the  intrusion  upon  that  possession  by  the  de- 
fendants under  the  leave  and  license  of  the  plaintiff,  without  setting  up  any 

(a)  Vide  Comberb.  218. 

(6)  In  which  the  following  authorities  were  cited. 

On  the  part  of  the  defendants, — Taunton  v.  Costar,  7  T.  R.  431 ;  Taylor  v.  Colfy  3  T.  R. 
292,  1  H.  Bl.  655;  Com.  Dig.  tit.  PUader  (3  M.  35);  Turner  v.  Mtymott,  1  Bingh.  158, 
7  J.  B.  Moore,  574 ;  Hilary  v.  Gay,  6  C.  &  P.  284 ;  Newton  t.  Harland,  ant^.  Vol.  I.  p.  644 ; 
I  Scott,  N.  R.  474;  Bennett  t.  Mkott,  2  T.  R.  166. 

On  the  part  of  the  plaintiff,— Vin.  Abr.  tit  License  (O.),  and  note  (<f)  to  jiittwod  v.  Taylor^ 
•Qte,  Vol.  I.  p.  281 
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exclusive  right  of  possession  in  another.  It  was  iiirtber  argued  that  the 
express  consent  of  the  plaintiff  by  the  very  terms  of  the  agreement,  that  the 
defendants  might  plead  leave  and  license,  and  that  the  agreement  might  be 
used  as  conclusive  evidence  thereof,  could  not  alter  the  rules  of  law  by  which 
the  forms  of  pleadings,  and  the  effect  of  evidence  under  them,  were  regulated. 

We  assent  to  the  two  general  positions,  that  the  defendants  were  bound 
to  plead  their  defence  under  this  agreement  according  to  its  legal  effect, 
and  that,  if  the  clause  relied  on  was  not,  in  its  legal  effect,  a  Ucense  to  enter, 
&c.,  the  agreement  between  the  parties  that  it  migbt  be  pleaded  and  given 
in  evidence  as  such,  would  not  entitle  the  defendants  to  retain  the  verdict 
•3201  ^"  ^^^^  issue.  It  is  obvious,  however,  from  the  peculiar  wording  •of 
this  agreement,  that  it  was  the  intention  of  the  plaintiff  to  give  the 
license  stated  in  the  plea,  and  that  she  has  employed  the  most  apt  words 
that  could  be  selected  for  carrying  that  intention  into  effect. 

The  question  therefore  is,  whether  the  legal  effect  of  the  language  em- 
ployed is  such  as  to  confer  some  right  and  interest  consistent  with  the  plain 
and  literal  meaning  of  the  words.  It  is  to  be  observed  that  there  is  no  pro- 
vision, that,  upon  non-payment  of  the  rent,  the  lease  shall  be  void,  so  as  to 
strip  the  tenant  of  her  right  to  possession  before  the  entry  of  the  lessor :  the 
lessor,  therefore  had  no  right  to  the  possession,  except  under  the  license 
thus  expressly  given  ;  and  it  would  only  be  upon  her  entry  that  any  such 
right  would  re- vest  in  her.  Under  the  old  form  of  pleading,  the  landlord's 
right  of  re-entry  under  a  clause  of  forfeiture  might  have  been  given  in  evi- 
dence under  the  plea  of  not  guilty  ;  it  was  not  probable,  therefore,  that  any 
case  directly  in  point  should  be  found  in  the  books ;  and,  accordingly,  none 
was  cited  at  the  bar. 

The  authority  that  seems  most  opposed  to  the  defendants'  claim,  to  avail 
themselves  of  this  defence  under  the  plea  of  leave  and  license,  is  a  dictum 
of  the  court  in  the  case  of  Lord  Dudley  v.  Powles^  M.  5  H.  7,  fo.  1,  pi.  1, 
in  which  the  plaintiff's  counsel,  in  arguing  against  the  sufficiency  of  a  plea  of 
leave  and  license,  says,  «<  As  if  one  would  plead  in  trespass,  that  the  plaintiff 
had  licensed  him  to  enter  and  occupy  for  the  space  of  a  month  or  quarter  of  a 
year,  such  a  plea  in  that  case  would  not  be  good,  but  he  ought  to  say  that  the 
plaintiff  leased  to  him,  and  not  that  he  licensed  him,  for  the  matter  that  follows 
does  not  prove  a  license,  but  a  lease."  And  the  reporter  adds :  «  And  this 
was  granted  to  him  by  the  court.  Quod  notay  And  in  the  case  of  Hall  v. 
Seabrighty  2  Keble,  561,  the  court  is  reported  to  have  said,  of  a  license  to 
*3211  ^^^^Py  prcoaises  for  a  specified  time,  <«  This  is  a  lease,  and  ^should 
be  so  pleaded."  That  case,  however,  was  decided  upon  the  in- 
sufficiency of  the  plea  in  other  respects,  and  not  upon  the  ground  that  the 
defence  was  not  available  under  a  plea  of  leave  and  license.  And,  in  the 
report  of  the  same  case  in  1  Mod.  p.  14,  in  answer  to  an  argument  by 
Saunders,  that  the  plea  of  leave  and  license  was  naught,  for  that  a  license 
to  enjoy,  from  such  a  time  to  such  a  time,  was  a  lease,  and  ought  to  be 
pleaded  as  a  lease,  and  not  as  a  license,  Twisden,  J.,  is  reported  to  have 
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said:  "It  is  trae,  that  in  the  Year-Book,  5  Hen  7,  fo.  1,  pi.  1,  it  is  said 
that,  if  one  doth  license  another  to  enjoy  his  house  till  such  a  time,  it  is  a 
lease ;  but  whether  it  may  not  be  pleaded  as  a  license,  I  have  known  it 
doubted.'*  And  it  is  remarkable,  that  in  Bacon's  Abridgment,  Leases^  (K), 
tliese  cases  are  cited  as  authorities  for  tlie  position  (a)  that  such  a  license 
may  be  pleaded  either  as  a  lease  or  as  a  license.  And  in  the  case  of 
Jepson  V.  JacksoUy  2  Lev.  194,  which  was  an  action  of  trespass  against 
husband  and  wife,  for  entering  the  plaintiflPs  house  and  continuing  there 
three  years,  the  defendants  pleaded,  as  to  two  years,  not  guilty,  and  as  to 
the  third,  a  license  to  the  husband  to  enter  with  his  wife  and  servants,  and 
inhabit  there.  The  plaintiff  replied,  nan  dedit  licerdiam  to  the  baron  anS, 
fmej{b)  modo  et  fbrmd;  and  both  issues  were  found  for  the  plaintiff,  and 
judgment  entered  for  him.  Upon  a  writ  of  error  this  judgment  was  reversed, 
because  the  replication  was  bad,  as  taking  an  immaterial  issue ;  for,  it  might 
be  true  that  the  plaintiff  did  not  license  the  husband  and  wife  to  inhabit ; 
for  such  a  license  would  have  amounted  to  a  joint  lease,  and  would  have 
survived  to  the  wife ;  and  yet  the  plea  might  be  also  true,  that  the  license 
was  to  the  husband  to  enter  with  his  wife  and  inhabit.  If  this  license  to 
the  husDand,  which,  according  to  the  *decision,  amounted  to  a  r^qoo 
lease,  could  not  also  be  pleaded  as  a  license,  the  plaintiff's  case,  as 
to  the  third  year,  was  unanswered,  and  judgment  was  rightly  entered  for 
him,  and  ought  not  to  have  been  reversed.(c) 

But,  assuming  the  dictum  in  the  Year- Book  to  be  correct,  it  does  not 
conclude  the  question  now  before  the  court ;  for,  by  the  license  to  occupy, 
an  immediate  interest  and  right  to  the'  possession  was  vested  in  the  lessee ; 
whereas,  in  the  jiresent  case,  the  plaintiff's  right  to  the  possession,  as  tenant, 
continued  until  the  lessor  had  availed  himself  of  the  license,  given  by  the 
agreement,  to  enter  and  take  possession. (d)  Under  the  peculiar  wording  of 
thb  agreement,  the  entry  and  the  expulsion  may  therefore  be  well  justified 
under  this  form  of  plea. 

It  was  further  urged,  that,  if  the  entry  and  the  removal  of  the  goods  might 
be  justified  under  the  plea  of  leave  and  license,  yet  that  the  assault  and  bat- 
tery and  expulsion  could  not  be  so  defended.  But  we  think  that,  as  the 
entr)'  and  expulsion  were  justified  by  the  license,  the  assault  and  battery, 
which  are  laid  merely  as  aggravations  of  the  principal  trespasses,  are  also 
covered  by  it ;  and  that,  if  the  plaintiff  meant  to  avail  herself  of  any  excess 
offeree  employed  in  the  expulsion,  she  ought  to  have  new-assigned  it. 

We  are  of  opinion,  therefore,  that  the  rule  should  be  discharged. 

Rule  discharged. 

ra)  Sanctioned  therefore  by  Gilbert,  G.  B.,  the  author  of  that  treatue. 

(6)  Vide  infrd,  322  (a). 

(c)  If  pleading  as  a  licenae  that  which,  although  a  license  in  fact,  enures  in  law  as  a  lease, 
^  t  defect  in  form  cured  by  the  27  Eliz.  c  5,  there  would  be  an  informal  plea  made  good  by 
pleading  over,  followed  by  a  replication  bad  in  substance,  as  taking  issue  upon  matter  no^ 
^ed  in  the  plea,  unless  the  words  » to  the  baron  and  feme"  could  be  rejected  as  surplusage. 

((')In  the  case' in  6  H.  7,  the  entry  was  under  a  right  of  possession  absolute  ab  initio:  in  the 
principal  case,  it  was  under  a  right  which,  though  originally  contingent,  had  become  absolute. 
VOL.  VII.  i,6 


CASES 

ARGUED  AND  DETERMINED 

tV  THE 

COURT  OF  COMMON  PLEAS. 

IN 

^nattv  ^tvm, 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  during  this  term  were, 

TiNDAL,  C.  J.  ErSKINE,  J. 

COLTMAN,  J.  CrESSWELLi  J. 


REGULA  GENERALIS. 


It  is  ORDERED,  that,  for  the  future,  it  shall  not  be  necessary  to  have  a 
warrant  of  attorney  to  acknowledge  satisfaction  of  a  judgment,  or  a  judge's 
fiat  thereon,  but  that  it  shall  be  requisite  only  to  produce  a  satisfaction-piece 
similar  to  that  in  use  in  the  court  of  Queen's  Bench ;  except  that,  in  all 
cases,  such  satisfaction-piece  shall  be  signed  by  die  plaintiff  or  plaintiffs  or 
their  personal  representatives,(a)  and  such  signature  or  signatures  shall  be 
witnessed  by  a  practising  attorney  of  one  of  the  courts  at  Westminster,  ex- 
pressly named  by  him  or  them,  and  attending,  at  his  or  their  request,  to  in- 
0OOA1  form  him  or  *them  of  the  nature  and  effect  of  such  satisfaciion- 
-*  piece  before  the  same  is  signed,  and  which  attorney  shall  declare 
himself,  in  the  attestation  thereto,  to  be  ihe  attorney  for  the  person  or  per- 
sons so  signing  the  same,  and  state  he  is  witness  as  such  attorney ;  but  any 
judge  at  chambers  shall  have  power  to  make  an  order  dispensing  with  such 
signature  of  the  plaintiff  or  plaintiffs  oi  their  personal  representatives,  under 
special  circumstances,  as  he  may  think  right ;  and  that  in  cases  where  the 
satisfaction-piece  is  signed  by  the  personal  representative  of  a  deceased 

(a)  Quare,  whether  the  signature  of  one  of  several  executors  is  not  sufficient^  as  a  releiae  b) 
dim  would  be. 
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plaintiff,  he  shall  prove  his  representative  character  in  such  way  as  the  mas- 
ter may  direct. 

Denman.  J.  Williams. 

N.  C.  TiNDAL.  J.  T.  Coleridge. 

Fred.  PoLLogK.  T.  Coltman. 

J.  Parke.  T.  Erskine. 

E.  H.  Alderson.  R.  M.  Rolfe. 

J.  Patteson.  W.  Wightman 

J.  GURNEY.  C.  CreSSWELL, 


MEMORANDA. 

James,  Lord  Abinger,  Lord  Chief  Baron  of  the  court  of  Exchequer,  died, 
upon  the  Norfolk  circuit,  on  the  7th  day  of  April,  1844. 

On  the  first  day  of  the  present  terra,  Sir  Frederick  Pollock^  Knt.,  her 
majesty's  attorney-general,  was  called  to  the  degree  of  the  coif,  and  on  the 
following  day  took  his  seat  as  Lord  Chief  Baron  of  the  court  of  Exchequer, 
in  the  room  of  the  late  Lord  Abinger. 

On  the  15th  of  April,  Sir  William  Webb  FolkttyKnt,  her  majesty's  soli- 
citor-general, was  promoted  to  the  office  of  attorney-general :  and  Frederick 
Thesiger^  Esq.,  of  the  Inner  Temple,  one  of  her  majesty's  counsel,  was  ap- 
pointed solicitor-general  on  the  17th,  and  shortly  afterwards  received  the 
honour  of  knighthood. 


•PfflLLIPS  and  Another  v.  IRVING,     ^pril  18.  [♦325 

Id  a  policy  on  a  seeking  ship,  a  detention  for  a  reasonable  time  for  the  purposes  of  the  seeking 
adventuxe  most  be  allowed ;  and  whether  the  time  is  reasonable  b  to  be  determined  by  the 
state  of  things  at  the  port  where  the  ship  happens  to  be. 

A  «hip  insured,  with  liberty  to  touch,  stay,  and  trade  at  several  ports,  arrived  at  one  of  them 
on  the  3d  of  June,  when  some  necessary  repairs  were  done  to  her.  On  the  2d  of  Sep- 
tember she  was  ready  to  take  in  cargo,  but,  owing  to  the  state  of  the  freight-market  and 
other  difficulties,  no  cargo  was  put  on  board  till  the  lOth  of  January  following:  Heldj  that 
the  delay  was  not  unreasonable,  so  as  to  amount  to  a  deviation. 

Assumpsit,  upon  a  policy  of  assurance,  dated  the  29th  of  January,  1842, 
signed  by  the  defendant  as  chairman  of  the  Alliance  Marine  Insurance  Com- 
pany, on  the  ship  Broxbournebury,  at  and  from  London  to  Bombay,  and 
thence  to  China,  and  back  to  the  United  Kingdom,  with  liberty  to  touch, 
stay,  and  trade  at  all  ports  and  places  on  this  side,  at  or  beyond  the  Cape  of 
Good  HoptJ. 

First  plea,  that  the  ship  having  arrived  at  Bombay,  remained  there  an 
unreasonable  time:  and  that  the  assured  did  not  duly  prosecute  the  voyag«% 
insured,  and*  therefore  were  guilty  of  a  deviation. 

Replication,  de  iiyurid. 
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There  were  other  pleadings  in  the  cause,  but  they  were  not  material  to 
the  question  now  raised. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  for  London  after  last 
term,  it  appeared  that  the  ship  arrived  at  Bombay  on  the  3d  of  June,  1842; 
that  some  repairs  were  necessary,  which  were  completed  on  the  2d  of  Sep- 
tember ;  and  that  the  ship  was  then  ready  to  take  in  cargo ;  but  that  in  fact 
none  was  put  on  board  until  the  10th  of  January,  1843.  The  ship  was  a 
seeking  ship,  commanded  by  one  of  the  part-owners ;  and  it  was  clearly 
proved  that  he  could  not  at  an  earlier  period  have  obtained  a  cargo,  either  for 
China  or  the  United  Kingdom,  at  a  remunerating  freight.  Several  circum- 
stances combined  to  render  freights  unusually  low  at  Bombay  during  the 
•^261  ^^^^  ^^  ^^^P  ^^  question  *remained  there.  Ships  that  had  taken 
out  troops  were  in  want  of  homeward  cargoes,  and  the  disturbance 
of  the  trade  with  China  had  prevented  many  ships  from  sailing  thither  from 
Bombay.  The  latter  port  was  therefore  crowded  with  shipping ;  and  the 
freights  offered  would,  if  accepted,  have  occasioned  a  great  loss  to  die 
owners. 

The  ship  sailed  for  London  on  the  22d  of  March,  1843,  but  was  com- 
pelled, from  stress  of  weather,  to  put  in  at  the  Mauritius,  when  she  was 
found  to  be  so  much  damaged  as  not  to  be  worth  repairing,  and  she  was 
consequently  abandoned.(a) 

It  was  agreed  that  it  should  be  reserved  for  the  court  to  determine  upon 
the  /acts  applicable  to  the  first  issue,  whether  there  had  been  such  an  un- 
reasonable delay  as  to  discharge  the  underwriters,  and  a  verdict  was  re- 
turned for  the  plaintiff  with  887/.  damages,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  himself. 

Channelly  Serjt.,  now  moved  accordingly,  and  submitted  that  the  delay 
at  Bombay  was  unreasonable,  and  amounted  to  a  deviation.  [Cresswell,  J. 
The  Broxbournebury  appears  to  have  been  a  seeking  ship.  The  usual  course 
in  such  a  voyage  is,  that  the  captain  is  to  do  what  is  reasonable  for  the 
owners;  and  the  underwriters  subscribe  to  that  risk.{t)]  The  delay  here 
is  accounted  for,  partly  by  the  necessity  for  certain  repairs,  partly  by  the 
state  of  the  market ;  but  the  underwriters  are  not  to  be  made  liable  in  re- 
spect of  the  latter.  [Tindal,  C.  J.  The  question  is,  whether  the  raptain 
waited  an  unreasonable  time  with  reference  to  the  state  of  the  market ,  and 
if  he  did  not,  whether  the  underwriters  did  not  take  the  risk.]  The  delay 
•3271  ^^^^^  ^^^^  *^^  untmtal  state  of  circumstances.  The  policy  was 
entered  into  with  reference  to  the  ordinary  state  of  things.  The 
owners  might  have  made  a  time  policy.  [Tindal,  C.  J.  The  captain  has 
authority  under  the  policy  « to  touch,  stay,  and  trade."  It  is  clear  he  stayed 
m  this  case  for  the  purpose  of  trade.  The  question  must  be  whether  he  did 
80  for  a  reasonable  time.     Cresswell,  J.     How  are  we  to  know  what  is 

(a)  Vide  £en«on  T.  CAopman,  ante,  VL  792. 

(6)  See  Metcalfe  V,  Parry,  4  Campb.  123,  where  it  was  held  that  a  Toyage  in  a  policy* '^^^ 
liberty  to  touch  at,"  was  a  seeking  adventuxe. 
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Ihe  oidinary  state  of  trade  at  Bombay  ?]  It  is  clear  from  the  evidence  that 
the  circumstances  proved  were  not  usual.  [Tindal,  C.  J.  I  will  show  ray 
notes  to  my  brothers,  and  we  will  see  if  the  rule  ought  to  go.  Cresswell, 
J.  It  is  a  very  important  question  to  persons  engaged  in  the  African  trade, 
where  the  circumstances  vary  much.(a)] 

The  learned  serjeant  referred  to  Mount  v.  Lar/dnSj  8  Bingh.  108,  1  M. 

&  Scott,  165.  Cur.  adv.  vult. 

Tindal,  C.  J.,  on  the  following  day  delivered  the  judgment  of  the  court. 

In  this  case  we  are  of  opinion  that  a  rule  for  entering  a  nonsuit,  or  a 

?erdict  for  the  defendant  on  the  first  issue,  ought  not  to  be  granted.     (His 

lordship  then  stated  the  pleadings,  ut  suprcl,) 

At  the  trial,  the  facts  applicable  to  the  first  plea  (which  is  the  only  one 
on  which  any  question  is  raised)  were  withdrawn  from  the  consideration  of 
the  jury,  and  it  was  agreed  that  the  court  should  decide  whether  the  assured 
were  discharged  by  the  alleged  delay.*  We  have,  therefore,  read  the  evi- 
dence given  by  the  captain  ^and  his  mate  as  to  the  circumstances  r*oqQ 
under  w^hich  the  ship  remained  at  Bombay.  (His  lordship  stated  •- 
the  evidence,  ut  suprd.) 

There  was  nothing  to  show  that,  as  far  as  the  interests  of  the  owners  were 
concerned,  the  delay  at  Bombay  was  improper.  But  it  was  contended,  that, 
although  the  adventure  on  which  the  ship  sailed  from  England  may  havo 
been  prosecuted  without  any  improper  delay,  as  far  as  the  owners  were  con- 
cerned, yet,  with  regard  to  the  underwriters,  the  case  was  different,  and  ^he 
delay  was  unreasonable  and  improper,  and  therefore  equivalent  to  a  devia- 
tion ;  and  that,  as  the  concurrence  of  circumstances  which  rendered  freights 
at  Bombay  ruinously  low,  was  unusual,  it  could  not  be  said  that  the  voyage 
was  prosecuted  in  the  usual  course.  It  was  not,  nor  could  it  be  denied  thai 
the  ship  might  be  detained  for  some  time  in  order  to  obtain  a  cargo  at  a 
reasonable  rate  of  freight :  but  it  was  said  that  such  detention  could  not, 
without  discharging  the  underwriters,  be  extended  beyond  the  time  usually 
required  for  such  purpose.  It  appears  to  us,  however,  that  no  such  rule  can 
be  laid  down ;  that  the  detention,  for  a  reasonable  time  for  the  purposes  of 
the  adventure  insured,  must  be  allowed;  and  that,  whether  the  time  is 
reasonable  or  not,  must  be  determined,  not  by  any  positive  and  arbitrary 
rule,  but  by  the  state  of  things  existing  at  the  time  at  the  port  where  the 
ship  happens  to  be.  It  may  be  collected  from  numerous  cases,  that  delay 
before  or  after  the  commencement  of  a  voyage  insured,  is  not  equivalent  to 
a  deviation,  unless  it  be  unreasonable;  Hartley  y.  Buggin^  Park,  Ins.  313, 
652 ;  Ougier  v.  Jennings,  1  Campb.  605,  n. ;  Mount  v.  LarkinSj  8  Bingh. 
108, 1  M.  &  Scott,  165.  And  we  think  that  no  certain  and  fixed  time  can 
be  said  to  be  a  reasonable  or  unreasonable  time  for  seeking  a  cargo  in  a 

(a)  In  PhilHpt  on  Insurance,  (Boston,  1840,)  it  is  said,  « In  some  voyages,  however,  it  is 
eostoroaiy  to  prolong  the  risk  by  touching  at  intermediate  porta ;  as  in  India  voyages,  or  others 
of  great  length ;  or  by  delaying  to  discharge  the  cargo  immediately  after  arrival,  as  in  voyages 
to  the  coast  of  Labrador,  or  of  Africa :  and  the  parties  are  supposed  to  be  acquainted  with  such 
custom,  and  have  it  in  contemplation  when  they  make  their  contract"    VoL  L  p.  460. 

S 
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^noQ-i  foreign  port ;  but  that  the  time  allowed  must  *vary  with  the  vary- 
ing circumstances  which  may  render  it  more  or  less  difficult  to 
obtain  such  cargo.  Judging  of  the  facts  of  this  case  according  to  that  prin- 
ciple, it  does  not  appear  to  us  that  the  delay  at  Bombay  was  unreasonable. 
We  therefore  think  that  the  verdict  found  for  the  plaintiffs  ought  not  to  be 
disturbed.  Rule  refused. 


AUGUSTUS  NEWTON,  Esquire,  and  LETITIA  FRANCIS  HENRY, 
his  Wife,  V.  ROWE  and  NORMAN.     Apnl  19. 

In  an  action  by  baron  and  feme  for  a  libel  on  the  ferae,  the  verdict  was  against  the  plaintiUs, 
and  judgment  thereon.  A  ca,  sa,  for  the  costs  was  issued  against  the  baron  alone.  A  ra.«a. 
was  afterwards  issued  against  both  plaintiffs.  The  baron,  who  was  in  custody  upon  another 
suit,  was  charged  in  execution  on  the  first  ca,  sa,,  and  was  afterwards  discharged  by  order 
of  the  insolvent  court  The  feme  was  afterwards  taken  in  execution  on  the  second  ca.  ta,, 
but  was  discharged  by  a  judge,  upon  an  affidavit  that  she  had  no  separate  property. 

Heldf  that  the  second  ca,  sa,  was  not  irregular. 

Qu(Kre,  whether  there  was  error  in  the  writ. 

Quan-ef  also,  whether  the  plaintiffs  had  any  remedy  by  aitditA  querela. 

In  this  case,  which  was  an  action  against  the  proprietors  and  publishers 
of  the  Cheltenham  Examiner  newspaper,  for  an  alleged  libel  upon  Mrs. 
Newton,  the  defendants  pleaded  not  guilty,  and  several  pleas  of  justifica- 
tion. Upon  the  trial  at  the  spring  assizes  for  Gloucestershire,  1843,  no 
evidence  was  offered  in  support  of  the  latter  pleas ;  but  a  verdict  was  re- 
turned for  the  defendants  on  the  first  issue ;  and  the  verdict  was  thereupon 
entered  for  the  plaintiffs  on  all  the  other  issues.  A  rule  nisi  for  a  new  trial 
was  obtained  by  the  plaintiflTs  and  afterwards  discharged.  Upon  the  tax- 
ation of  costs,  the  balance  due  to  the  defendants  was  73/.  I8s. 

On  the  15th  of  June,  1843,  a  ca.  sa.  directed  to  the  sheriff' of  Gloucester- 
shire was  issued  against  the  plaintiff*  A.  Newton  alone,  upon  the  judgment 
in  this  action. 

*3301  *^"  ^^^  ^^^  ^^  ^^^y^  ^  ^^'  ^^'  ^^^^^^^^  *^  ^^^  ^^™^  sheriff*  was 
issued  against  both  the  plaintiflTs  upon  the  same  judgment. 

On  the  27th  of  July,  Mr.  Newton,  being  then  in  custody  in  another  suit, 
was  charged  in  execution  by  the  virtue  of  the  first  ca.  sa. 

On  the  4th  of  November,  Mr.  Newton,  having  previously  petitioned  the 
insolvent  debtors'  court,  was  discharged  by  order  of  that  court. 

On  the  15th  of  February,  1844,  a  warrant  was  granted  to  the  sheriff"  of 
Gloucestershire,  upon  the  second  ca.  sa.,  whereon  Mrs.  Newton  was  arrested 
and  carried  to  Gloucester  jail,  whither  she  was  accompanied  by  her  hus- 
band, who  was  detained  by  the  jailer,  upon  the  ground  that  the  warrant 
was  granted  against  both  of  the  plaintiflTs.  On  ascertaining,  however,  that 
Mr.  Newton  had  been  discharged  as  to  this  action  by  the  order  of  the  in- 
solvent debtors'  court,  the  jailer  released  him,  after  having  detained  him  for 
about  half  an  hour.     To  this  writ  the  sheriff*  returned  that  he  had  takpn 
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Mrs.  Newton,  but  that  he  had  been  discharged  by  the  defendants  from  exe* 
cuting  it  against  Mr.  Newton. 

Mrs.  Newton  was  afterwards  brought  by  habeas  co)^us  before  Cress- 
well,  J. ;  when,  it  being  sworn  that  she  possessed  no  property  separate 
and  apart  from  her  husband,  his  lordship  ordered  iier  to  be  discharged. 

The  plaintiff  in  person,  upon  an  affidavit  of  the  foregoing  facts,  now 
moved  that  the  ca.  sa,  of  the  7th  of  July,  1843,  might  be  set  aside  for 
irregularity. 

First,  a  wife  cannot  be  taken  for  costs  in  a  joint  action  brought  by  hus- 
band and  wife.     It  is  laid  down  in  Black.  Com.  that,  "  if  judgment  be 
recovered  against  a  husband  and  wife  for  the  contract,  nay,  even  for  the 
personal  misbehaviour  of  the  wife  during  her  coverture,  the  capias  shall 
issue  against  the  husband  only ;  which  is  one  of  the  greatest  privileges  of 
English  *  wives,  "(a)   In  an  anonymous  case  there  referred  to,  which     r«Qoi 
was  trespass  of  assault  and  battery,  against  baron  and  feme,  for  a 
battery  done  by  the  feme,  the  defendants  being  found  guilty,  the  question 
was,  whether  a  quod  capiatur  should  be  entered  against  baron  and  feme. 
And  it  was  resolved  that  a  quod  capiatur  should  be  against  the  baron  only. (6) 
[Erskine,  J.,  referred  to  Pitts  v.  Metier  and  Wife,  2  Stra.  1167 ;   Finch 
V.  Duddin  and  Wife,  lb.  1237,  and  Langstaff  v.  Rain  and  Wife,  1  Wils. 
149,  where  the  court  refused  to  discharge  the  wife  who  had  been  taken  in 
execution  upon  a  judgment  against  her  husband  and  herself.]     In  all  those 
cases  the  action  was  for  a  wrong  •done  hy  the  wife  herself.(c)    This     r#qo2 
is  an  action  for  a  wrong  done  to  the  wife.     [Tindal,  C.  J.  Would     *- 
it  not  have  been  error,  if  the  writ  had  not  followed  the  judgment,  and  the 
capias  had  been  against  you  alone  ?]     It  is  submitted  that  it  would  not.    If 
there  were  two  plaintiffs,  and  one  were  privileged  as  a  member  of  parlia- 
ment, and  judgment  were  obtained  against  both,  the  writ  would  not  issue 

(a)  Vd.  iii.  p.  414,  (citing  Cra  Car.  513 ;)  3  Steph.  Com.  647. 

(6)  In  Mayo  v.  CogshiU,  Cro.  Car.  406,  (S.  C.  noiii.  Mayow  v.  Cockthott,  1  Roll.  Abr.  221, 
tit  ^merctment  (D.),  pi.  8,)  error  was  broaght  upon  an  ejeclione  firma  against  baron  anil  feme. 
The  defendants  had  pleaded  not  guilty ^  and  the  feme  was  found  guilty,  and  the  baron  not  guilty ; 
and  the  judgment  was  against  baron  and  feme,  quod  capianiWy  and  for  this  cause  the  error  wad 
anigned,  because  the  judgment  ought  to  have  been  against  the  feme,  quod  capiatur^  and  nut 
against  the  baron,  where  he  is  acquitted ;  for  he  ought  not  to  be  imprisoned  for  his  wife's  of- 
fence. But  Bolh  (Rolle)  for  the  defendant  in  the  writ  of  error,  moved  that  it  is  not  any  error, 
and  that  the  judgment  in  this  case  ought  to  be  against  them  both,  qttod  capiantur ;  for  it  is  only 
for  the  fine  to  the  king,  and  the  imprisonment  is  no  longer  till  the  fine  is  paid ;  and  the  baron 
ought  to  pay  it,  for  the  feme  cannot  •  •  •  • 

And  Broom,  the  secondary,  said,  that  so  are  all  the  precedents  of  this  court  (B.  R.) ;  wherefore 
the  ooart  here  awarded  accordingly,  that  notwithstanding  this  error  (assigned,)  the  judgment 
ihoold  be  affirmed.     (This  judgment  was  reversed  upon  unother  ground.) 

8ee  also  Percy  v.  Bardoify  Cro.  El.  381;  8.  C.  nom.  Bardolph  v.  Perry  and  Wife,  Sir  F. 
Moore,  704;  HaUt  v.  Whyte,  Cro.  Jac  203 ;  Wood  et  ux,  v.  Doctor  Stickling,  Jh,  439 ;  1  Roll. 
Abr.  221,  pi.  8. 

But  in  1  Roll.  Abr.  221,  pi.  7,  it  is  said,  "  In  trespass  against  baron  and  feme,  if  the  feme  be 
frmnd  guilty  and  the  baron  not  guilty,  the  baron  shall  not  be  imprisoned ;  22  Ass.  87,  (22  Asa. 
fix  105,  pi.  87,)  adjudged.'* 

And  see  Vin.  Abr.  tit  Amercement  (Q.),  (C.  a.),  (D.  a.) 

(c)  Pittt  V.  Meller  was  trover  against  husband  and  wife ;  Finch  v.  Duddin,  and  Langstaff 
V*  itotii,  were  for  a  battery  by  the  defendant's  wife. 
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against  bcth.  [Tindal,  C.  J.  Why  not  ?  The  sheriff  would  not  execute 
it  against  both.  The  writ  would  do  no  harm.(a)]  In  Raynes  v.  JoneSj  9  M. 
&  W.  104,  1  Dowl.  N.  S.  373,  it  was  held,  that  where  one  of  the  several 
defendants,  having  been  arrested  on  a  ca.  sa.^  had  been  discharged  under 
the  insolvent  debtors'  act,  his  goods  could  not  be  afterwards  seized  under  a 
fi*  fa,  issued  against  him  and  the  other  defendantjs;  yet  in  that  case  the 
fi'fa.  followed  the  judgment.  [Tindal,  C.  J.  That  case  was  so  decided, 
as  stated  by  Lord  Abinger,  C.  B.,  upon  the  express  clause  in  the  act  of 
parliament,(6)  declaring  that  where  once  a  party  has  been  discharged  under 
the  act,  1X0  writ  oi  fieri  facias  shall  issue  against  him  on  any  judgment  for 
any  debt  with  respect  to  which  he  was  entitled  to  the  benefit  of  the  act. 
You  have  to  show  that  at  common  law  it  would  not  have  been  error,  if  the 
writ  had  not  followed  the  judgment.]  Here,  there  might  have  been  a  sug- 
gestion on  the  record,  that  the  female  plaintiff  was  clothed  with  a  protec- 
tion.    She  was  discharged  out  of  custody  on  the  authority  of  Hood  v. 

•3331  -^^^^^^y  2  ^°^'-  P-  C-  ^^^»  *3"^  Sparkes  v.  Bell,  8  B.  &  C.  1, 
2  Mann.  &  Ryl.  124.  The  cases  stand  upon  a  very  different  foot- 
ing, where  the  wife  is  a  joint-defendant  in  respect  of  her  own  act,  either 
dum  sola  or  during  coverture.  The  principle  is,  that  a  party  should  be 
liable  for  his  own  act.  The  wife  is  not  generally  bound  even  by  her  own 
joint  acts  with  her  husband.  In  Com.  Dig.  tit.  Baron  and  Feme  (H.),  it  is 
said,  "If  husband  and  wife  convey  by  deed,  acknowledged  by  them  to  be 
enrolled,  it  does  not  bind  the  wife ;  for  there  was  no  suit  depending,  upon 
which  she  might  be  examined. "(c)  It  is  not  disputed  that  the  judgment 
against  both  plaintiffs  is  regular,  but  there  is  no  necessity  that  the  writ 
should  follow  the  judgment,  and  having  done  so  in  this  case,  it  is  submitted 
that  it  is  error.  [Tindal,  C.  J.  Then  you  had  better  bring  a  writ  of  error. 
That  is  the  proper  course,  it  being  a  doubtful  point.] 

Secondly,  the  writ  is  irregular,  by  reason  of  a  former  writ  having  been 
issued  against  the  husband  alone,  under  which  he  was  afterwards  charged 
in  execution,  and  subsequently  discharged  by  order  of  the  insolvent  debt- 
ors' court.  In  February,  1844,  when  Mrs.  Newton  was  arrested,  the  hus- 
band could  not  be  legally  arrested,  nor  could  the  writ  against  him  and  the 
wife  at  that  time  be  legally  delivered  to  the  sheriff.  [Tindal,  C.  J.  How 
can  we  set  aside  the  writ  upon  that  ground  ?  The  delivery  of  the  writ 
to  the  sheriff  is  not  the  act  of  the  court.  An  irregular  delivery  does  not 
make  the  writ  itself  irregular;  and,  as  both  of  the  plaintiffs  have  been 
discharged,  there  is  no  execution  to  set  aside.]  In  Raynes  v.  Jones  the 
writ  was  set  aside.     [Coltman,  J.    There,  the  writ  was  irregular  at  the 

(a)  See  Cassidy  v.  Steuartf  ante,  Vol.  IT.  p.  437,  and  notes  to  that  case.  See  also  Taylor 
y.  Lord  Stuart  de  Rothesay,  ante,  Vol.  IV.  p.  388 ;  Davi$  v.  The  Earl  of  Lichfield,  1  Dowl.  N.  8. 
863 ;  HouldUch  v.  Tht  Earl  of  Lichfield,  ante.  Vol.  IV.  p.  770. 

(6)1  &2  Victc  no,  s.  re. 

(r)  Citing  10  Co.  Rep.  43  a,  2  Inst  673.  This  is  stated  in  10  Co.  Rep.  by  way  of  exem- 
plification of  the  rule  previously  laid  down,  that  "generally,  the  wife  shall  not  be  bound  by  any 
ac^  to  cfmvey  her  inheritance  or  freehold,  unless  she  be  examined,  and  she  can  be  examined  only 
upon  writ" 
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•lime  that  it  issued  ;  for  the  defendant  h?id  previously  been  discharged     r«qoj 
by  the  insolvent  debtors'  court.     Tindal,  C.  J.    I  think  there  is 
nothing  in  this  point.     Coltman,  J.    You  may  possibly  have  a  remedy 
by  Audita  querela.y^a) 
Per  Curiam;  Rule  refused. 

(a)  «  An  auditd  querela  U  a  writ  to  be  delivered  againtt  an  unjust  judgment  or  execution^ 
by  setting  them  aside  for  some  injustice  of  the  party  that  obtained  them,  which  could  not  be 
pleaded  in  bar  to  the  action ;  for  if  it  could  be  pleaded  it  was  the  party's  own  fault,  and  there- 
fore he  shall  not  be  relieved,  that  proceedings  may  not  be  endless."  Bac  Abr.  tit  jSuditA  Que^ 
rtld.  Bat  it  lies  only  where  the  party  is  in  execution  or  in  danger  of  it,  and  has  no  other  meant 
to  take  advantage  of  it.  Com.  Dig.  tit  ^ud,  Quer.  (A.),  cit  F.  N.  B.  102,  H.  And  see  ib.  233, 
A.;  Ascue  v.  Fuliambe,  Cro.  El.  233;  Mann.  Exch.  Prac,  Ist  ed.,  376. 

In  the  principal  case  neither  of  the  plaintiff  was  in  execution  or  in  danger  of  it;  and  they 
had  taken  advantage  of  the  irregularity  of  the  execution,  by  obtaining  their  respective  dis- 
charges. 


BLOOD  WORTH  v.  GRAY.    April  19. 

To  say  of  a  person  that  he  ha^  the  venereal  disease,  is  actionable,  per  u. 

Case,  for  defamation.  The  first  count,  after  stating  the  intention  of  the 
defendant  to  be,  to  cause  it  to  be  suspected  and  believed  that  the  plaintifT, 
at  the  time  of  the  committing,  &c.,  was  infected  with  the  French  pox, 
otherwise  called  the  venereal  disease,  laid  the  words  as  follows :  <<  He 
(meaning  the  plaintiff)  has  got  that  damned  pox  (meaning  the  French  pox, 
otherwise  called  the  venereal  disease,)  from  going  to  that  woman  on  the 
Derby  road."  In  the  second  count,  the  words  alleged  were, — "Ah!  that 
damned  fellow  Bloodworth !  I  am  credibly  informed  that  he  has  got  the 
pox."     In  the  third  count,  "  He  has  got  it,"  (meaning,  &c.) 


*The  declaration  laid,  as  special  damage,  that  one  Palmer,  who 
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bad  been  surety  for  the  plaintiff  for  the  rent  of  his  farm,  had,  in 
consequence  of  the  slander,  withdrawn  from  his  suretiship ;  and  that,  by 
means  of  the  premises,  the  plaintiff's  wife  died,  whereby  the  plaintiff  had 
lost  her  comfort,  assistance,  and  services;  (a)  and  the  plaintiff  fell  sick  and 
underwent  great  pain  of  body,  &c. 

Plea,  not  guilty. 

At  the  trial  of  the  cause  before  Gurney,  B.,  at  the  last  Leicestershire 
assizes,  it  appeared  that  the  plaintiff,  who  was  a  farmer,  was  the  son-in-law 
of  the  defendant,  a  major-general  on  half-pay;  and  that  the  marriage  had 
taken  place  without  his  consent.  The  words  were  proved  as  laid,  but  the 
proof  of  special  damage  wholly  failed.  It  was  contended,  on  the  part  of 
the  defendant,  that  the  words  were  not  actionable  per  se;  but  the  ob- 
jection was  overruled,  and  the  plaintiff  recovered  a  verdict  of  bOl.  da- 

(a)  As  to  the  e£kct  of  the  death,  see  Higgin's  case,  Noy,  Rep.  18,  S.  C.  2  Roll.  Abr.  667» 
pL  81 ;  lb.  668,  pi.  2,  3;  Jiwm,  cited  I  Keble,  847 ;  FeUer  v.  BeaU^  1  Salk.  1 1 ;  Baker  t.  BoU 
Aw,  1  Campb.  493. 
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mages ;  leave  was,  however,  resei'ved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Channellf  Seijt.,  now  moved  accordingly;  but  he  admitted  the  autho- 
rities were  against  him.  He  referred  to  Com.  Dig.  tit.  Action  upon  the  cas€ 
for  defamation,  (D.  29,)  and  Carslake  v.  Mapledoram,  2  T.  R.  473. 

TiNDAL,  C.  J.  This  case  falls  within  the  principle  of  the  old  autho- 
rities. 

Per  curiam;  Rule  refused. 


•336]    •WILLIAM  CURLING  and  Others  v.  MARGARET  ROBERT- 
SON.   April  l^. 

An  B.,  and  C.  were  partownere  of  a  ship,  C.  being  the  managing  owner.  In  June,  A.,  on  his 
own  account  and  as  agent  for  B.,  contracted  for  the  sale  of  their  shares  with  C,  on  behalf 
of  D.  C.  accepted  a  bill  for  part  of  the  price.  In  August,  B.  executed  a  bill  of  sale  from 
himself  and  A.  to  C.  in  bond  fide  pursuance  of  the  former  contract  C.  after  the  original 
contract  of  sale,  ordered  some  repairs  to  the  ship,  which  were  done  before  the  bill  of  sale 
was  executed:  Held,  that  B.  was  not  liable  for  such  repairs. 

Debt,  for  work  and  materials ;  money  paid  ;  the  use  and  occupation  of  a 
dock  and  premises,  &c.,  whilst  a  certain  ship  or  vessel  of  the  defendant 
was  undergoing  repair  therein,  and  on  an  account  stated. 

Plea,  never  indebted. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  for  London  after  last 
term^  the  following  facts  appeared. 

The  action  was  brought  to  recover  1398/.  14s.  for  necessary  repairs  done 
by  the  plaintiffs,  who  were  ship-builders  at  Limehouse,  to  a  ship  called  the 
Fergusson,  between  the  10th  of  July,  1840,  and  the  5th  of  August  follow- 
ing. 

Previously  to  the  month  of  June,  1840,  the  defendant,  her  brother,  (Wil- 
liam Robertson,)  and  one  Bishop,  were  joint  registered  owners  of  the  Fer- 
gusson. The  defendant  held  10  sixty-fourth  shares,  W.  Robertson  22 
sixty-fourths,  and  Bishop  32  sixty-fourths,  (being  one  half  of  the  whole 
vessel.)  By  an  endorsement  on  the  register  it  appeared  that,  on  the  30th 
of  March,  W.  Robertson  had  transferred  the  ten  shares  to  the  defendant ; 
that  on  the  9th  of  September,  by  a  bill  of  sale,  dated  the  13th  of  July  pre- 
vious, he  transferred  his  shares  to  one  Virtue ;  and  that,  on  the  same  9th 
of  September,  the  defendant,  by  a  bill  of  sale,  dated  the  18th  of  August 
previous,  transferred  her  shares  to  Bishop.  About  the  beginning  of  June, 
W.  Robertson,  for  himself  and  as  the  agent  of  the  defendant,,  entered  into  a 
contract  with  Virtue,  for  the  sale  of  his  own  and  the  defendant's  interest  in 
the  ship,  for  2200/.  in  cash,  and  a  bill  for  1000/.  which  was  drawn  by  W. 
*3371  ^^^^'"^son  on  Virtue,  and  accepted  by  •Bishop  for  the  honour  of 
Virtue.  This  contract  was  negotiated  by  Bishop  on  behalf  of  Virtue, 
and  there  was  a  verbal  understanding  between  them  that  Virtue's  brother 
cihould  have  the  option,  when  he  becane  of  age,  of  taking  the  ten  shares 
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The  bill  of  sale  from  W.  Robertson  to  Virtue,  and  from  the  defendant  to 
Bishop,  corresponded  with  the  endorsemijnt  on  the  register.  The  order  foi 
the  repairs  was  given  by  Bishop,  who  acted  as  managing  owm^r  or  ship's 
husband  ;  and  they  were  all  undertaken  and  performed  after  W.  Robertson 
had  disposed  of  his  own  and  the  defendant's  interest  in  the  ship,  but  before 
the  bills  of  sale.  The  repairs  were  done  upon  eighteen  months'  credit :  and 
before  that  period  expired  Bishop  became  a  bankrupt.  The  defendant  was 
not  known  to  the  plaintiffs  as  a  part-owner  at  the  time  of  the  repairs,  nor 
had  she  ever  interfered  in  the  matter. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say,  whether  the  defendant, 
at  the  time  the  repairs  were  done,  had  parted  with  her  beneficial  interest  in 
the  ship,  and  whether  the  bill  of  sale  from  the  defendant  to  Bishop  was  a 
bond  fide  carrying  out  of  the  previous  contract;  and  that,  if  they  found  in 
the  affirmative  on  both  points,  they  ought  to  return  a  verdict  for  the  defend- 
ant. They  returned  a  verdict  for  the  defendant ;  leave  being  reserved  to 
the  plainti^  to  move  to  enter  a  verdict  for  them,  for  the  amount  claimed. 

Channellj  Serjt.,  now  moved  accordingly.  Between  the  months  of 
March  and  September,  during  which  period  the  repairs  were  done,  tlie  de- 
fendant was  a  registered  owner  of  the  ship.  Admitting  that  the  mere  fact 
of  the  defendant  being  a  registered  owner  will  not  make  her  liable,  unle&s 
credit  was  given  to  her,  it  was  shown  that  the  repairs  were  necessary,  and 
credit  therefore  vfoixld^ prima  fadey  be  given  to  the  owners  generally; 
^Thompson  v.  FindeUy  4  C.  &  P.  158.  Notwithstanding  the  con-  r*33o 
tract  in  June,  the  legal  ownership  was  not  divested  from  the  defend- 
ant till  the  execution  of  the  bill  of  sale.  [Tindal,  C.  J.  The  money  was 
paid  before.]  There  was  nothing  to  show  that  the  bill  of  sale  was  executed 
in  completion  of  the  original  contract.  [Coltman,  J.  Was  not  the  result 
of  the  finding  of  the  jury  that  the  bill  of  sale  was  the  completion  of  the  con- 
tract?] The  defendant  was  not  bound  to  execute  the  bill  of  sale — she  did 
so  voluntarily.  Undoubtedly  where  a  charterer  orders  repairs,  he  is  liable 
for  them ;  so  in  the  case  of  a  mortgagee  of  a  ship :  but  in  those  cases  there  is 
an  express  contract ;  where  there  is  not,  the  owner  is  liable  for  all  necessary 
repairs.  [Cresswell,  .  J.  Does  not  the  question  come  back  to  this, — had 
Bishop,  who  ordered  the  repairs,  any  authority,  express  or  implied,  to  pledge 
the  defendant's  credit,  and  did  he  in  fact  pledge  it  ?]  A  managing  owner 
has  an  implied  authority  to  pledge  the  credit  of  his  co-owner.  In  Dowson 
V.  Leakey  D.  &  R.  N.  P.  C.  52,  where  there  were  two  joint  owners  of  a 
ship,  and  one,  by  private  agreement,  parted  with  all  his  interest  in  his  share 
to  the  other,  to  be  paid  for  by  bills  at  different  dates,  bat  kept  his  name  on 
the  register  by  way  of  collateral  security  for  the  payment  of  the  bills,  it 
was  held  that  he  was  Uable  for  repairs  done  to  the  ship  subsequently  to 
the  agreement,  although  he  had  never  afterwards  interfered  in  the  concerns 
or  management  of  the  ship.  [Tindal,  C.  J.  Probably,  in  that  case,  there 
was  no  conveyance  to  carry  out  the  contract.  Cresswell,  J.  There  was 
a  time  when  it  was  thought  that  the  insertion  of  a  party's  name  in  tbe  regis- 
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ter,  as  owner,  made  him  liable,  in  all  cases,  for  repairs ;  (a)  but  that  doc- 
♦ooQ-i     trine  has  been  repudiated. (6)]  *  Jennings  v.  ChiffUhs^  Ry.  &  M.  42, 

is  certainly  an  authority  which  tends  that  way.(c)  In  that  case, 
Dowson  V.  Lon^ord  was  referred  to,  which  is  probably  the  same  case  as 
Dowson  V.  Leasee,  It  must  be  admitted  that  if  the  owner  parts  with  his 
equitable  interest  in  the  ship,  and  the  purchaser  of  such  interest  orders  re- 
pairs, the  owner  is  not  liable ;  but  here  no  credit  was  given  to  any  one  but 
the  owners.  [Cresswell,  J.  The  order  was  given  by  Bishop.  But  has 
a  mana^ng  owner  authority  to  bind  an  unwilling  co-owner?]  Not  in  the 
case  of  express  dissent.  But  he  would  have  a  general  authority  as  agent. 
[Cresswell,  J.  How  can  Bishop  be  considered  as  agent  for  the  defend- 
ant, when  he  had  accepted  a  bill  for  the  price  of  her  shares  ?]  It  does  not 
appear  when  the  defendant  got  that  bill.  [Coltman,  J.  In  Young  v. 
Brander^  8  East,  10,  where  the  purchaser  of  a  ship,  in  the  interval  between 
the  inception  and  completion  of  his  conveyance,  ordered  the  master  to  take 
her  to  a  shipwright  to  be  repaired,  which  was  done  accordingly,  the  seller, 
although  deemed  to  be  the  legal  owner  at  the  time,  was  held  not  to  be  an- 
swerable to  the  shipwright.]  Here,  the  repairs  are  ordered  by  the  ship's 
husband ;  and  he  is  authorized  to  order  them  on  the  credit  of  the  legal 
owners ;  a  tradesman  in  such  a  case  is  not  estopped  from  his  remedy 
against  the  owners,  upon  the  ground  that  he  has  given  express  credit  to  the 
party  who  gave  the  orders  for  the  repairs. 

TiNDAL,  C.  J.  I  think  this  falls  within  that  class  of  cases,  in  which  the 
legal  owner  of  a  ship  having  parted  with  his  beneficial  interest,  the  question 
arises  whether  the  party  giving  an  order  for  repairs  had  any  authority  to  dc 
*^01     ^^  ^^^^  ^"^^  owner.     In  this  case  there  is  no  *evidence  to  sho^ 

that  Bishop  had  any  such  authority.  It  appears  that  William 
Robertson,  the  brother  of  the  defendant,  was  anxious  to  part  with  his  own 
shares,  and  was  authorized  to  part  with  those  of  his  sister ;  that  he  entered 
into  an  arrangement,  some  time  in  June,  with  Bishop  and  Virtue,  tor  the 
sale,  both  of  her  shares  and  of  his  own ;  for  which  it  was  agreed  he  was  to 
receive  3200/.  It  is  left  a  little  in  duMo  to  whom  the  shares  were  to  be 
conveyed.  However,  Bishop  soon  afterwards  accepts  a  bill  for  part  of  the 
price  of  the  shares ;  and  shortly  after  that,  a  regular  bill  of  sale  is  executed 
by  the  defendant  of  her  shares.  It  is  clear,  then,  that  from  the  month  of 
June,  when  the  contract  of  sale  was  entered  into,  the  defendant  had  parted 
with  her  beneficial  interest  in  the  ship,  and  had  no  right  to  any  profit  ac- 
cruing therefrom.  Consequently  she  is  not  liable  for  these  repairs,  which 
were  ordered  by  Bishop  after  the  contract  of  sale  had  been  made.  The 
case  falls  precisely  within  the  principle  of  Jennings  v.  Grijfiths ;  where  it 
was  held- that  the  registered  owner  of  a  ship  is  not  liable  for  repairs  unless 
actually  done  upon  his  credit ;  and  that  although  the  legal  ownership  b 

(a)  See  Wnterdell  ▼.  Dali,  7  T.  R.  306.     8ee  also  Reidv,  Cot,  Cowp.  636. 
(6)  See  M^lver  v.  HumbU,  16  East,  169 ;  Baktr  v.  BuckU,  7  J.  B.  Moore,  349. 
(r)  See  aiso  Harrington  v.  J^ry,  1  C.  &  P.  289. 
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prind  Jhcie  evidence  of  liability,  it  may  be  rebutted  by  proof  of  the  bene- 
ficial interest  having  been  parted  with,  and  of  the  legal  owners  having  ceased 
to  interfere  with  the  management  of  the  ship.  I  am  of  opmion  that  there 
ought  to  be  no  rule. 

CoLTMAN,  J.  In  Briggs  V.  Wilkinson^  7  B.  &  C.  30, 9  D.  &  R.  871,  the 
question  appears  to  be  put  by  Bayley,  J.,  in  the  true  light.  In  that  case, 
Bowman,  the  managing  owner  of  a  ship,  mortgaged  his  share  to  Wilkinson, 
who  procured  the  transfer  to  be  duly  endorsed  on  the  certificate  of  registry, 
but  Bowman  continued  in  the  management  as  before,  and  Wilkinson  did 
not  take  possession  or  interfere  in  the  concerns  of  the  ship  ;  and  it  was  held 
that  he  was  not  *liable  for  repairs  and  necessaries  done  and  sup-  r^oAi 
plied  in  pursuance  of  Bowman's  orders.  Bayley,  J.,  in  his  judg- 
ment, said :  <<  In  the  case  of  a  ship,  as  of  other  property,  an  agent  may 
make  himself,  or  his  principal,  liable  for  repairs.  But  the  question  here  is, 
whether  Wilkinson  can,  or  cannot,  be  treated  as  one  of  Bowman's  principals  ? 
Where  a  ship  is  under  the  management  of  the  master,  and  the  owners  divide 
the  profits,  the  master  is  prima  Jade  agent  for  them  all ;  but  the  mere  legal 
ownership  does  not  make  any  person  liable  for  the  ship's  debts."  And, 
after  referring  to  several  cases  that  had  been  cited,  his  lordship  added — 
<«  Inasmuch,  then,  as  Wilkinson  had  merely  the  legal  ownership  as  mort- 
gagee, and  Bowman  had  not  any  authority,  either  express  or  implied,  to 
pledge  his  credit,  I  think  the  nonsuit  in  this  case  was  right."  7  B.  &  C.  35, 
36.  In  the  present  case  Bishop,  as  managing  owner,  would  have  an  im- 
plied authority  to  bind  those  who  had  a  beneficial  interest  in  the  ship,  in 
the  absence  of  any  dissent  on  their  part.  But  the  defendant  had,  with  the 
knowledge  of  Bishop,  parted  with  her  beneficial  interest.  He  therefore  had 
DO  authority  to  pledge  her  credit. 

Erskine,  J.  I  also  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  The  plaintifiT  is  bound  to  show,  first,  that  Bishop  had  authority  to 
pledge  the  defendant's  credit,  and,  secondly,  that  he  did  so.  Being  the 
ship's  managing  owner,  he  would  have  an  implied  authority  from  his  co- 
owners  to  order  necessary  repairs.  But,  before  the  repairs  were  ordered, 
the  defendant  had  contracted  to  sell  her  interest ;  and  that  contract  was 
afterwards  perfected.  Bishop  was  well  aware  of  all  this.  How  then,  under 
these  circumstances,  can  it  be  said  that  he  had  any  implied  authority  from 
the  defendant  to  order  these  repairs.  Where  an  owner  has  entered  into 
•merely  a  private  arrangement  for  the  sale  of  his  interest,  he  would  [■•040 
not  be  allowed  to  set  up  such  arrangement  to  defeat  the  claim  of  a 
party  who  had  done  repairs,  being  aware  that  he  was  owner.  But  that  is 
not  the  present  case. 

Cresswell,  J.    I  am  of  the  same  opinion.     Bishop  had  no  authority, 
express  or  implied,  to  pledge  the  credit  of  the  defendant ;  nor  does  it  ap- 
pear that  she  ever  allowed  herself  to  be  held  out  to  the  plaintiffs  as  a  part 
owner.     And  though  her  name  was  on  the  register,  as  one  of  Bishop's  con 
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Btituents,  at  the  time  the  repairs  were  ordered,  the  feet  does  not  even  appetr 
to  have  been  known  to  the  plaintifls.  Rule  refused. 


GOSLIN  V.  CORRY.   ^prii  19. 

In  an  action  for  a  libel  in  the  form  of  an  advertisement,  charging  the  plaintiff*  with  fhiiid,  and 
offering  a  reward  for  hia  apprehension,  evidence  having  been  given,  with  the  conaent  ot  iha 
defendant's  counsel,  of  arrests  of  the  plaintiff  in  consequence  of  the  advertisement,  after  thi 
commencenierU  of  the  actioHf  it  was  held,  that  the  defendant  could  not  afterwards  complain 
that  the  judge,  in  his  summing  up,  did  not  expressly  tell  the  jury  that  they  were  not  to  tsks 
those  arrests  into  their  consideration  in  estimating  the  damages  for  the  libeL 

Case,  for  the  following  libel  published  in  the  Hue  and  Cry  Police  Ga- 
zette : — "  Absconded  from  Fleetwood,  Lancashire,  James  Goslin,  charged 
wdth  fraud.  He  is  about  five  feet  ten  inches  high :  of  bony  make :  has  a 
singular  countenance;  very  long  white  face,  thickly  marked  with  small-pox: 
has  a  cast  in  his  eyes,  and  has  rough  gray  hair ;  was  formerly  a  bricklayer 
in  the  employ  of  Mr.  Jackson,  builder,  Pimlico,  and  is  supposed  to  be  in 
the  neighbourhood  of  his  works.  Information  to  be  given  at  the  police- 
*3431  °^^^'  ^^  ^^  ^^'  *Noble,  attorney,  Preston,  by  whom  a  reward  of 
2/.,  and  all  reasonable  expenses,  will  be  paid  on  his  apprehension. 
Bow  Street,  March  29th,  1843."  After  setting  out  the  libel  and  alleging  ge- 
neral damage,  the  declaration  proceeded  to  state  special  damage  as  follows ; 
and  also,  by  reason  thereof,  a  certain  police-constable,  to  wit,  one  William 
Flaxman,  having  notice  of  the  publication  of  the  said  libel,  and  believing  the 
same  to  be  true,  after  the  time  of  the  committing  the  said  grievances,  to 
wit,  on  the  18th  of  April,  in  the  year  aforesaid,  and  in  order  to  obtain  the 
reward  offered  by  the  said  libel,  apprehended  the  plaintiff,  and  imprisoned 
him  for  a  long  time,  to  wit,  three  hours  then  next  following,  in  order  that 
the  plaintiff  might  be  dealt  with  according  to  law  upon  the  charge  against 
the  plaintiff  contained  in  the  said  libel ;  and  thereby  the  plaintiff  was  ex- 
posed to  public  scandal,  shame,  and  disgrace;  and  the  plaintiff  had  been  and 
was,  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  fitc 

The  defendant  pleaded,  not  guilty. 

At  the  trial  of  the  cause  before  Tindal,  C.  J.,  at  the  sittings  at  West- 
minster after  the  last  term,  it  appeared  that  the  libel  was  transmitted  to  Mr. 
Burnaby,  the  editor  of  the  Police  Gazette,  enclosed  in  a  letter  signed  by  the 
defendant,  with  a  request  to  insert  it  in  the  next  Gazette.  The  letter,  which 
was  received  by  Mr.  Burnaby  on  the  29th  of  March,  1843,  was  dated  from 
Preston  on  the  preceding  day.  The  action  was  commenced  on  the  19th 
of  April  following. 

The  libel  was  published  twice  in  the  Hue  and  Cry,  on  the  31$t<^  March, 
and  the  5th  of  April.  On  the  25th  of  April,  1843,  the  plaintiff  was  appre- 
hended by  a  police-serjeant  named  Flaxman,  and  carried  to  a  police-station 
where  he  was  locked  up,  and  afterwards  taken  to  the  Mary-le-bone  police- 
office.      The   following  entry  was  made  in  the   charge-sheet : — "  Hour 
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brought  to  station,  ^10  a.  m.  Age,  33.  James  Goslin,  on  sus-  r#o^ 
picion  of  being  the  party  described  in  Police  Hue  and  Cry  of  31  ^ 
March,  1843,  for  committing  a  fraud.  Taken  before  Mr.  Rawlinson,  who, 
after  hearing  police-serjeant,  sent  Goslin  in  custody  to  Mr.  Burnaby  at  Bow 
Street,  to  know  if  any  charge  against  Goslin.  Mr.  Burnaby  said  not ;  and 
he  was  then  discharged  a  little  after  twelve  at  noon."  In  consequence  of 
the  notice  in  the  Police  Grazette,  the  plaintiff  was  arrested  a  second  time  on 
the  13th  of  May,  at  Hook  in  Surrey,  and  was  compelled  to  give  bail  in 
order  to  obtain  his  release. 

These  two  arrests  were  given  in  evidence  with  the  consent  of  the  dtfend- 
ant^s  counsel. 

The  Lord  Chief  Justice,  in  leaving  the  case  to  the  jury,  told  them,  that 
the  two  arrests,  being  subsequent  to  the  commencement  of  the  action,  were 
not,  in  strictness,  evidence  in  the  cause,  but  that  the  tendency  of  the  adver- 
tisement was  to  cause  the  plaintiff  to  be  arrested  upon  the  charge  of  fraud 
therein  made,  and  that  the  evidence  of  such  arrests  was  received  with  the 
consent  of  the  defendant's  counsel :  his  lordship  directed  them  to  take  all 
the  circumstances  into  their  consideration,  and,  if  they  were  satisfied  that 
the  defendant  was  the  author  of  the  publication,  to  give  the  plaintiff  such 
temperate  and  reasonable  damages  as  in  their  judgment  he  was  entitled  to 
upon  the  facts  proved. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  50/., 

SheCj  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
He  submitted,  (hat,  although  the  defendant's  counsel  had  consented  to 
evidence  being  given  of  special  damage  accruing  to  the  plaintiff  subse- 
quently to  the  commencement  of  the  action,  the  Lord  Chief  Justice  ought 
to  have  cautioned  the  jury  that  they  were  not  to  take  such  special  damage 
into  consideration  *in  estimating  the  damages,  inasmuch  as  the  plain-  rmoA^ 
tiff  was  not  debarred,  if  he  thought  proper,  from  bringing  a  second  *• 
action  for  the  false  imprisonment.  The  learned  Serjeant  referred  to  the  note 
to  Hamilton  y,Veere,  2  Wms.  Saund.  171  b. 

TiNDAL,  C.  J.  I  incline  to  think,  that  whenever  counsel  allow  evidence 
to  be  given  that  is  not  strictly  and  properly  admissible,  they  must  submit  to 
all  the  consequences  which  result ;  at  any  rate,  unless  they  caution  the  judge, 
in  summing  up,  to  deprive  such  evidence  of  its  effect.  If  this  were  not  so, 
a  defendant  might  gain  a  great  advantage  without  incurring  any  risk.  In 
the  present  case,  the  defendant's  counsel  attempted,  although  unsuccessfully, 
to  show,  by  the  cross-examination  of  the  policeman,  that  the  plaintiff  was 
instrumental  to  his  own  arrest.  By  permitting  this  evidence  to  be  given, 
the  defendant  may  possibly  have  escaped  having  a  second  action  brought 
against  him.  It  was,  therefoie,  far  from  an  impolitic  thing  to  allow  damages 
to  be  assessed  for  the  whole  cause  of  complaint  in  one  action.  Under  the 
circumstances,  I  do  not  see  how  it  was  possible  for  me,  in  summing  up  the 
case,  to  exclude  from  the  consideration  of  the  jury  any  part  of  the  evidence 
that  had  been  received.     In  my  opinion  there  ought  not  to  be  a  new  trial. 
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CoLfMAN,  J.  The  defendant's  counsel  took  a  course  that  was  quite  open 
to  him.  I  see  nothing  in  the  summing  up,  as  it  is  represented  to  us,  to 
show  that  the  Lord  Chief  Justice  left  it  to  the  jury  to  ascertain  the  amount 
of  damages  suffered  by  the  plaintiff  by  reason  of  the  two  arrests.  He  cer- 
tainly appears  to  have  adverted  to  that  fact :  but  he  could  not  exclude  it 
from  the  consideration  of  the  jury.  What  I  understand  his  lordship  to  have 
»04^1  •told  the  jury  is  this,  that,  in  dealing  with  the  libel,  they  might  take 
into  their  consideration  the  subsequent  arrests  as  that  which  was  ver)* 
likely  to  follow  from  such  a  publication.  And  I  do  not  think  the  jury  have 
given  an  exaggerated  amount  of  damages  for  such  a  libel,  unjustified. 

Erskine,  J.  I  am  of  the  same  opinion.  It  was  open  to  the  defendant's 
counsel  to  take  one  of  two  courses,  either  to  agree  that  the  jury  should  give 
damages  for  the  whole  injury,  whether  sustained  before  or  after  the  bringing 
of  the  action — or  to  insist  that  all  which  occurred  subsequendy  to  the  com- 
mencement of  the  action  should  be  excluded  from  the  consideration  of  the 
jury.  The  defendant's  counsel  thought  proper  to  adopt  the  former  course. 
It  appears  to  me  that,  if  the  Lord  Chief  Justice  had  told  the  jury  they  were 
at  liberty  to  give  damages  for  the  arrests,  that  would  have  been  a  mis- 
direction. But  there  does  not  seem  to  have  been  any  such  misdirection  in 
the  case.  On  the  contrary,  the  jury  were  cautioned  that  the  plaintiff  was 
not  entitled  to  damages  in  respect  of  such  subsequent  arrests :  but  that, 
inasmuch  as  the  evidence  had  been  admitted  with  the  consent  of  the  de- 
fendant's counsel,  it  could  not  be  altogether  excluded.  Taken  in  con- 
nection with  the  rest  of  the  summing  up,  that  amounts  to  no  more  than  this, 
that  the  jury  were  to  give  the  plaintiff  such  measure  of  damages  as  they 
thought  him  entitled  to  for  the  publication  of  the  libel,  and  for  the  mental 
suffering  arising  from  the  apprehension  of  the  consequences  of  the  publi- 
cation ;  (a)  merely  treating  the  feet  of  his  having  been  afterwards  arrested 
as  showing  that  such  apprehension  was  just. 

♦3471  *Cresswell,  J.  I  also  am  of  opinion  that  there  was  no  mis- 
direction in  this  case.  If  counsel  think  proper  to  permit  evidence 
to  be  given  that  is  not  strictly  admissible,  they  cannot  afterwards  require  it 
to  be  withdrawn.  In  submitting  it  to  the  jury,  however,  the  judge  may 
moderate  the  effect  of  such  evidence ;  as  he  may  that  of  any  other.  It  does 
not  appear  in  this  case  that  the  Lord  Chief  Justice  told  the  jury  that  the 
special  damage  alleged  in  the  declaration  was  proved — ^such  special  damage 
being  the  arrest  of  the  plaintiff  before  the  commencement  of  the  action.  All 
that  he  said  to  them  with  respect  to  the  arrests  which  took  place  after  action 
brought,  was  that  they  might  be  viewed  as  a  confirmation  of  the  justice  of 
the  plaintiiTs  apprehension  of  an  arrest  being  the  probable  consequence 
of  the  publication  of  the  libel.  In  this  it  seems  to  me  his  lordship  was  quite 
right.  Rule  refused. 

(a)   Taking  who  into  their  consdermtion  the  probability  that  the  libel  might  be  attended 
with  auch  i«aulta,  though  they  could  not  act  upon  the  ccrf atiif y  ^ndenoed  by  the  actual  aneftfc 
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DOE  dem.  JAQUES  v.  ROE.    ^pril  20. 

The  court  refiued  a  rule  for  judgment  against  the  casual  ejector,  upon  a  notice  requiring  the 
tenant  in  a  country  ejectment,  to  appear  *«  on  thefirtt  day  of  the  term." 

DowLiNG,  Serjt.,  moved  for  judgment  against  the  casual  ejector.  The 
cause  was  a  country  cause ;  but  the  notice  at  the  foot  of  the  declaration, 
instead  of  requiring  the  party  to  whom  it  was  addressed  to  appear  in  this 
.court  in  Easter  term  next,  required  him  to  appear  «  on  the  first  day  of  next 
Easter  term." 

Per  curiam.    The  notice  you  have  given  is  clearly  an  improper  one. 

Rule  refused. 


•HUDSON  V.  FA WCETT.    Jlpril  22.  [•348 

To  a  declaration  in  debt  on  a  promLBSory  note  for  40/.,  payable  on  demand,  **  with  lawful  in- 
terest for  the  same/'  (without  alleging  that  any  interest  was  due,)  with  counts  for  money 
lent  and  money  due  on  an  account  stated,  the  defendant  pleaded  <*  as  to  the  said  debts  in  the 
declaration  mentioned,  except  as  to  bL"  (which  he  paid  into  court,)  payments  to  a  larger 
*  amount,  which  the  plaintiff  accepted  **  in  full  satisfaction  and  discharge  of  the  said  debts,  ex- 
cept as  aforesaid,  and  of  all  damages  by  the  plaintiff  sustained  by  reason  of  the  detention." 
The  replication  trayeraed  the  acceptance  in  satisfaction : 

Held,  that  the  interest  was  part  of  the  debt,  and  also  that  it  was  recoverable,  as  such,  upon  the 
pleadinga. 

Debt,  by  the  payee,  against  the  maker,  of  a  promissory  note  for  40/., 
dated  the  29th  of  March,  1840,  and  payable  on  demand,  « with  lawfu 
interest  for  the  same."  Breach,  that,  «<  by  reason  of  the  non-payment  of 
the  said  sum  of  40/.  in  the  said  note  specified,  being  parcel  of  the  sum  de- 
manded [140/.],  an  action  had  accrued  to  the  plaintiff  to  demand  and  have 
the  same  of  and  from  the  defendant."  The  declaration  also  contained 
counts  alleging  that  the  defendant  was  indebted  to  the  plaintiff  in  50/.  for 
money  lent,  and  in  50/.  for  money  found  due  from  the  defendant  to  the 
plaintiff  upon  an  account  stated. 

The  defendant  pleaded,  first,  as  to  the  said  debts  in  the  declaration  men- 
tioned, except  so  far  as  the  same  relate  to  the  sum  of  5/.,  parcel  of  the  sum 
of  money  in  the  first  count  of  the  declaration  mentioned,  that,  on  divers 
days  after  the  accruing  of  the  said  debts  and  before  the  commencement  of 
this  suit,  he  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff  then  ac- 
cepted and  received  of  and  from  the  defendant,  divers  sums  of  money, 
amounting,  to  wit,  to  the  sum  of  150/.  in  full  satis/action  and  discharge  of 
the  said  debtSy  except  as  aforesaid,  and  of  all  damages  by  the  plaintiff  sus- 
tained by  reason  of  the  detention  of  the  said  debts,  except  as  aforesaid — 
verification ;  secondly,  a  set-off  of  150/.  for  money  lent,  money  paid,  and 
money  due  on  an  account  stated  ;  thirdly,  payment  of  5/.  into  court. 

The  plaintiff,  by  his  replication,  traversed  the  first  two  pleas,  and  took 
the  5/.  out  of  court. 

•At  the  trial  before  Wightman,  J.,  at  the  last  summer  assizes  at  r«oiq 
York,  a  verdict  was  found  for  the  defendant,  leave  being  reserved 
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to  move  to  enter  a  verdict  for  the  plaintiff,  ][  interest  was  recoverable  upon 
the  pleadings  as  they  stood.  . 

Sir  T.  Wildey  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff,  with  4/.  10s.  damages^  or  for  such  other  sum  as 
the  court  should  direct. 

BykSy  Serjt.,  now  showed  cause.  The  first  plea  is  pleaded,  not  to 
the  whole  cause  of  action  except  as  to  5/.,  but  to  the  debts  only.  [Tik- 
DAL,  C.  ; .  The  commencement  of  the  plea  is  an  answer  only  to  the  dAts. 
mentioned  in  the  declaration  ;  but  it  afterwards  alleges,  that  the  payments 
were  accepted  and  received  «<in  full  satisfaction  and  discharge  of  die  said 
debts,  except  as  aforesaid,  and  of  all  damages  by  the  plaintiff  sustained  by 
reason  of  the  detention  of  the  said  debts,  except  as  aforesaid."]  The  plea 
is  an  answer  as  to  so  much  of  the  declaration  only  as  it  professes  to  answer 
in  the  commencement ;  Gray  v.  Pindar,  2  B.  &  P.  427 ;  Henry  v.  Earl^ 
8  M.  &  W.  228,  9  Dowl.  P.  C.  725.  The  plaintiff  might  probably  have 
demurred,  or  he  might  have  signed  judgment  by  nil  dicit  in  respect  of  the 
part  left  unanswered :  but  the  defect  is  cured  after  verdict.  [Tindal,  C.  J., 
referred  to  1  Wms.  Saund.  28,  n.  (3,)  where  it  is  said  :  "  If  a  plea  begin* 
with  an  answer  to  the  whole  declaration,  but,  in  truth,  the  matter  pleaded  is 
only  an  answer  to  part,  the  whole  plea  is  bad,  and  the  plaintiff  may  demur. 
But,  if  a  plea  begin  only  as  an  answ^er  to  part,  and  is  in  truth  but  an  answer  to 
part,  or  though  in  law  it  is  an  answer  to  the  whole,  it  is  a  discontinuance,  and 
the  plaintiff  must  not  demur,  but  take  his  judgment  for  that  as  by  ni/ciici^;  for, 
m'i^^\^  if  ^^  *  demurs  or  pleads  over,  the  whole  action  is  discontinued.'* 
CoLTMAN,  J.  Is  not  the  interest  here  a  debt  ?  In  Watkins  v.  Morgan^ 
6  C.  &  P.  661,  A.  covenanted  to  pay  B.  270/.  on  the  15th  of  December,  wUh 
interest  up  to  thai  time.  Not  having  done  so,  B.  brought  an  action  of  debt, 
laying  his  damages  at  10/.:  and  it  was  held  that  B.  could  not  recover  any 
more  than  the  principal,  the  interest  up  to  the  Ibth  of  December,  and  10/.  more, 
although  the  interest  up  to  the  time  of  the  action  amounted  to  a  larger  sum ; 
and  the  judge  at  the  trial  refused  to  allow  the  declaration  to  be  amended  by 
inserting  therein  a  larger  sum  than  10/.  as  the  damages.  Can  you  distinguish 
that  case  from  the  present?]     It  must  be  admitted  that  is  difficult  to  do  so. 

Tindal,  C.  J.  If  the  interest  forms  part  of  the  debt,  as  I  think  it  clearl} 
does,  Watkins  v.  Morgan  is  a  conclusive  authority  in  the  plaintiff's  favour. 
On  the  other  hand,  if  it  does  not,  it  appears  to  me  to  be  too  late  to  take 
this  objection  on  a  motion  for  a  new  trial,  after  the  parties  have  gone  down 
to  trial  upon  an  issue,  whether  the  plaintiff  accepted  and  received  the  money 
in  the  plea  mentioned  in  full  satisfaction  and  discharge  of  the  debts,  except, 
&c.,  and  of  all  damages  sustained  by  reason  of  the  detention  of  such  debts. 

The  rest  of  the  court  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff,  with  2^.  6d.  damages,  (a) 

(a)  The  plaintifr  declared  for  the  principal  only,  demanding  402.,  the  amount  of  the  note, 
without  interest.  Quaren  whether  the  interest,  not  heing  declared  for,  was  recoverable  as  tkbt, 
and  whether,  being  part  of  the  debt,  it  could  be  recovered,  as  dama^en,  Kt  vide  Dickenaim  * 
Harritoti,  4  Price,  282,  ante,  Vol. I.  306,  316,  320,  323;  1  Wms.  Saund.  201,  n.  (1). 


7  Manning  &  Granger.  351 


•ROBSON  ».  JONASSOHN  and  FLETCHER.    Jipnl22.      [•361 

llie  mcBaenger  to  a  fiat  in  bankruptcy  appointed  by  the  commissionere  under  the  6  G.  4,  c.  16, 
8.  27,  may  be  removed  by  the  aangneea. 

Debt,  for  work  and  labour,  done  for  the  defendants  by  the  plaintiff,  (as 
messenger  to  a  fiat  in  bankruptcy  awarded  against  one  Proud,  under  which 
the  defendants  had  been  appointed  assignees ;)  and  for  money  paid  by  the 
plaintiff  to  the  use  of  the  defendants. 

Plea,  never  indebted. 

At  the  trial  before  Cresswell,  J.,  at  the  last  summer  assizes  for  the 
county  of  Durham,  the  following  facts  appeared  in  evidence. 

The  fiat  against  Proud  issued  on  the  24th  of  December,  1840.  The 
plaintiff  was  duly  appointed  messenger,  by  the  commissioners,  upon  the 
opening  of  the  fiat,  on  the  21st  of  January,  1841.  The  warrant  of  seizure  (a) 
contained  the  following  usual  clause,  <«and  what  you  shall  so  seize,  you 
shall  keep  in  your  possession  till  we  give  you  orders  for  the  disposal  there- 
of. "(6)  The  plaintiff  put  one  Redfern  into  possession.  The  defendants 
were  chosen  assignees  on  the  12th  of  February,  when  they  gave  the  plaintiff 
notice  that  they  should  no  longer  require  his  services  as  messenger,  and 
appointed  one  Crowe  in  his  place,  who  asked  Redfern  to  continue  in  posses- 
sion for  him.  After  this  the  plaintiff,  at  the  request  of  the  solicitor  to  the 
iiat,  served  certain  summonses,  and  attended  two  meetings.  On  the  14th 
of  April,  the  bankrupt's  effects  were  sold  by  the  defendants 

The  plaintiff  afterwards  sent  in  a  claim,  consisting  of  three  separate 
classes  of  charges ;  one,  for  keeping  possession  down  to  the  choice  of  the 
plaintifis,  as  assignees ;  a  second,  for  keeping  possession  to  the  time  of  the 
sale,  amounting  to  15/.  10s.;  and  a  third,  for  the  service  •of  the  r*o52 
summonses  and  attendance  at  the  meeting,  amounting  to  21,  13$.  4d. 
In  October,  the  commissioners  made  an  order  for  the  payment  of  the  whole 
of  the  plaintiff's  charges ;  but  it  appeared  that  their  attention  was  not 
called  at  the  time  to  the  circumstances  of  the  case.  The  defendants  paid 
the  first  item  of  the  demand,  but  resisted  the  last  two ;  the  amount  of  which, 
the  present  action  was  brought  to  recover. 

Under  his  lordship's  direction  the  jury  found  a  verdict  for  the  plaintiff 
for  2Z.  135.  4(/.,  the  an^ount  of  the  last  charge,  leave  being  reserved  to  the 
plaintiff  to  move  to  increase  the  damages  by  the  sum  of  15/.  10$.,  and  to 
the  defendants  to  move  to  set  aside  the  verdict  and  enter  a  verdict  for  them- 
selves. 

In  last  Michaelmas  term  cross  rules  were  obtained  accordingly  by  Byks^ 
Seijt.,  for  the  plaintiff,  and  Talfourdj  Serjt.,  for  the  defendants. 
Talfourdy  Seijt.,  now  showed  cause  against  the  rule  to  increase  the 

fa)  See  6  G.  4,  c  16,  s.  27. 

(b)  See  the  form  of  the  warrant,  Mont  6c  Ayr.  B.  L.  App.  pp.  83,  34, 2  Cooke,  B.  L.  19. 
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damages,  (a)  The  question  is  whether  a  messenger  to  a  fiat  has  such  a 
vested  interest  in  his  appointment,  that  the  assignees  cannot  remove  him. 
Hamber  v.  Purser^  2  C.  &  M.  209,  4  Tyrwh.  41,  will  be  relied  upon  on 
the  other  side.  That  was  a  similar  action  to  the  present ;  and  it  was  held 
that  it  is  not  necessary  for  the  plaintiff  to  prove  an  employment  by  the 
assignee,  or  any  express  recognition  as  messenger,  as  the  facts  of  his  having 
acted  as  messenger,  and  of  the  expenses  incurred,  must  have  been  known 
to  the  assignee.  In  that  case,  however,  the  assignee  steered  the  messenger 
to  go  on  acting  in  that  capacity.  Here,  the  assignees  actually  removed  the 
*3531  ^^ssenger ;  which  (hey  clearly  had  a  right  to  do ;  the  *whole  power 
over  the  bankrupt's  estate  being  vested  in  them. 

ByleSy  Serjt.,  in  support  of  his  rule.  The  original  appointment  and 
warrant  by  the  commissioners  continue  in  force.  The  plaintiff  was  bound, 
under  that  warrant,  to  keep  possession  of  the  banknipt^s  property  till  he  re- 
ceived orders  for  its  disposal  from  the  commissioners.  [Tindal,  C.  J.  He 
could  not  prevent  the  assignees  from  selling.]  If  any  difficulty  had  arisen 
there  might  have  been  an  application  to  the  commissioners.  The  sum  now 
in  dispute  has  been  allowed  by  them.  [Cresswell,  J.  Their  attention 
was  not  called  to  the  matter.  Tindal,  C.  J.  It  would  be  singular  if  the 
assignees  could  not  appoint  a  person  to  keep  the  property  which  the  law 
vests  in  thera.]  The  effect  of  the  warrant  was  discussed  in  Page^  ex  parte^ 
1  Rose,  2,  17  Ves.  59.(6)  In  Sly  v.  Stevenson  j  2  C.  &  P.  464,  it  was  de- 
cided that  a  warrant  to  search  for  the  goods  of  a  bankrupt  in  the  house  of  a 
third  person,  is  not  valid  if  granted  to  any  one  except  the  messenger  under 
the  commissioner.(c)  [Cresswell,  J.  By  the  thirty-first  section  of  the 
6  G.  4,  c.  16,(rf)  the  messenger  appears  to  be  only  protected  fox  acts  done 
before  the  choice  of  assignees.]  If  the  court  upholds  the  right  of  assignees 
to  remove  the  messenger,  they  will  have  to  import  into  the  warrant  the 
words — "  or  until  the  choice  of  assignees.''  [Tindal,  C.  J.  So,  in  any 
•%41  S^^^^^  appointment,  it  might  be  said  ♦that  the  words  "  until  death" 
should  be  imported.     We  give  effect  to  the  result  of  the  law.] 

Per  curiam  ;  Rule  discharged. 

(a)  The  learned  seijeant  admitted  that  there  was  evidence  of  an  employment  of  the  plaintiff 
by  the  solicitor  to  the  fiat,  sufficient  to  sustain  the  verdict  for  2/.  I3<.  4</. 

{b)  And  see  1  Christ.  B.  L.  195. 

(r)  This  was  not  the  case  of  a  warrant  to  seize  under  the  twenty-seventh  section  of  the 
statute  6  G.  4,  c  16,  but  of  a  magistrate's  search-warrant,  issued  under  the  twenty-ninth  sec- 
tion, which  expressly  authorizes  a  justice  of  the  peace  to  grant  such  a  warrant  « to  tht  person  to 
deputed  by  the  commisaionert  as  aforesaid." 

((/)  *(No  action  shall  be  brought  against  any  person  so  appointed  by  the  commissioners,  for 
any  thing  done  in  obedience  to  their  warrant,  prior  to  the  choice  of  (utigniei,  dec,  without  mak* 
ing  the  petitioning  creditor  defendant" 


7  Manning  &  Granger.  354 

SHARPE  ».  HANCOCK.    AprU22. 

A  druD  was  made  in  pursuance  of  an  award  by  the  commissionera  under  an  enclMure  act,  paaa- 
ini?  along  Blackacre,  and  over  and  acroaa  Whiteacre ;  by  which  award  it  was  ordered,  that 
the  owners  of  the  lands  over  which  the  drain  passed  should  cleanse  and  keep  the  same  of  a 
sufficient  width  and  depth  to  carry  off  the  water  intended  to  run  down  the  same.  The  occu- 
pier of  Blackacre  afterwards  opened  a  sough  or  underdrain  into  the  awarded  drain : — HelH^ 
that  this  method  of  draining  not  being  contemplated  by  the  award,  the  owner  of  Whiteacre 
was  not  required  to  keep  the  awarded  drain  of  sufficient  capacity  to  carry  off  the  water  from 
the  sough. 

Case,  for  omitting  to  cleanse  a  drain  or  watercourse ;  whereby  the  plain- 
tiff's lands  were  flooded. 

The  declaration,  which  was  in  the  ordinary  form, (a)  contained  two  counts ; 
the  first,  for  suffering  the  drain  to  be  choked  up  with  niud,&c. ;  the  second, 
for  putting  soil,  &c.,  into  the  drain.  Each  count  contained  the  usual  alle- 
gation that  the  water  and  moisture  of,  in,  and  upon  the  close  of  the  plaintiff 
were  used  and  accustomed  to  run,  flow,  and  pass  away,  and  did  run,  &c., 
and  of  right  ought  to  have  run,  &c.,  and  still  of  right  ought  to  have  run,  &c., 
out  of  and  from  the  said  close  of  the  plaintiff  unto,  into,  through,  over  and 
along  the  said  close  of  the  defendant,  &c. 

The  defendant  pleaded,  first,  (to  the  whole  declaration,)  not  guilty  ;  se- 
condly and  thirdly,  to  the  first  and  second  counts  respectively,  pleas  tra- 
versing the  above  allegations  as  to  the  plaintiff's  right. 
On  all  these  pleas  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  at  the  last  summer  assizes  for  Notting- 
hamshire, the  following  facts  appeared  in  evidence. 

•The  plaintiff  was  the  occupier  of  an  ancient  close,  called  the  r*Q55 
Moor  Close,  in  the  township  of  Lyceston,  in  the  county  of  Not- 
tingham ;  and  the  defendant  was  the  occupier  of  an  adjoining  close,  lying 
lower  down,  which  had  been  formerly  allotted  to  one  William  Brown, 
under  an  award  made  by  commissioners  pursuant  to  an  enclosure  act, 
32  G.  3,  c.  xlix. 

By  sect.  7  of  that  act,  the  commissioners  were  empowered  to  set  out  and 
appoint  certain  public  bridle-roads,  &c.,  ditches,  drains,  watercourses,  &c., 
in,  over,  and  upon  the  lands  and  grounds  thereby  intended  to  be  divided 
and  enclosed,  and  also  in,  over,  and  through  the  ancient  enclosures  within 
the  said  township. 

By  an  award  made  in  the  year  1795,  in  pursuance  of  this  act,  the  com- 
missioners set  out  and  appointed  a  drain  or  watercourse,  which,  after  pass- 
ing through  other  lands,  was  to  pass  along  the  east  side  of  the  Moor  Close, 
and  over  and  across  the  allotment  therein  made  to  William  Brown. 
The  award  contained  the  following  clause : — 

"And  we  do  order  and  direct  that  the  owners,  or  occupiers,  of  the  lands 
over  which  such  drains  respectively  pass,  do  make,  and  for  ever  hereafter 
cleanse  and  keep,  the  same  of  sufficient  width  and  depth  to  carry  off  the 
water  intended  to  run  down  the  same.^^ 

(a)  See  2  Chitt  PI.  6th  edit.  563,  I  Q.  B.  766. 
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The  drain  was  made  in  pursuance  of  the  awa^d ;  and  in  the  year  1808, 
the  then  occupier  of  the  plaintiff^s  close  cut  a  sough,  or  under-drain,  across 
a  portion  of  that  close,  which  sough  opened  into  the  awarded  drain.  There 
was  much  contradictory  evidence  as  to  the  precise  point  at  which  the  sough 
opened  into  the  awarded  drain,  and  also  as  to  the  effect  produced  by  such 
opening;  the  witnesses  for  the  plaintiff  stating,  that  eighteen  or  tw^enty 
years  ago  the  water  flowed  freely  from  the  sough  into  and  along  the 
awarded  drain ;  those  for  the  defendant  asserting,  that,  in  consequence  of 
•3561  ^^^  *sough  having  been  originally  constructed  in  an  improper  man- 
ner, the  water  never  did  flow  from  it. 

At  the  close  of  the  plaintiff's  case,  a  nonsuit  was  applied  for  on  the  part 
of  the  defendant,  upon  the  ground  that  no  such  user  had  been  made  out  as 
would  give  the  plaintiff  a  title  under  the  last  prescription  act,  3  &  4  W.  4, 
c.  71.  The  plaintiff,  however,  disclaimed  putting  his  case  upon  user,  but 
insisted  that  he  had  acquired  a  title  to  make  the  sough  under  the  award. 

The  learned  judge  refused  to  stop  the  case:  and  after  the  defendant's 
evidence  had  been  gone  through,  his  lordship,  in  summing  up,  told  the 
jury  that  the  question  for  their  consideration  was,  whether  the  plaintiff's 
land  was  ever  drained  by  the  drain  which  ran  through  the  defendant's 
close ;  that  if  they  were  of  opinion  that  the  plaintiff's  land  had  been 
drained,  either  by  means  of  the  awarded  drain  or  of  the  sough,  for  twenty 
years  before  the  defendant  obstructed  it,  the  plaintiff  was  entitled  to  a  verdict; 
but  his  lordship  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  5/.  damages. 

Sir  T.  Wildey  Serjt.,  in  last  Michaelmas  term,  (7th  of  November,)  ob- 
tained a  rule  nisi  for  a  nonsuit,  pursuant  to  the  leave  reserved,  or  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evidence. 

Talfourd  and  Byles^  Serjts.,  (with  whom  was  Whitchurst^)  now  showed 
cause.  Under  the  award,  the  plaintiff  had  a  right  to  have  the  water  carried 
off  his  land,  whether  such  water  flowed  from  the  sough  or  from  the  awarded 
drain.  The  question  in  the  case  really  is,  what  water  was  intended  by  the 
mr^r^^  award  to  run  down  *the  drain.  If  the  plaintiff  w^as  not  at  liberty 
to  make  the  sough,  for  the  better  draining  of  his  land,  it  might  be 
said  he  had  no  right  to  make  furrows  in  his  land,  which  would  act  as  sur- 
face drains.  [Cresswell,  J.  You  may  try  the  question  by  supposing 
there  was  no  awarded  drain.  Would  the  plaintiff  have  a  right  to  under- 
drain  upon  the  defendant's  land  ?]  If  there  had  been  an  ancient  ditch  there, 
the  plaintiff  would  have  had  a  right  to  use  it  to  drain  his  land.  The  de- 
fendant has  a  servitude  imposed  in  reject  of  the  drain,  and  is  bound  to 
keep  it  open.(a)    Even  supposing  the  award  to  be  equivocal  in  its  terms, 

*  (a)  The  learned  counsel  referred  to  Gale  dc  Whatley  on  Easements,  (p.  181,)  where  it  i* 
said  that,  "  with  regard  to  watercourses  altogether  artificial,  there  seems  no  reason  to  doubt  that 
the  long-continued  submission  of  the  servient  owner  to  the  discharge  of  water  upon  his  tenement, 
or  to  the  conducting  of  it  through  his  land  by  the  owner  of  the  dominant  tenement,  will  confer 
the  right  to  continue  the  discharge  of  the  water,  or  to  receive  the  supply  of  it.**  Vide  11  A.  & 
E.C71. 
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the  court  will  not  impose  a  limit  to  the  quantity  of  water  which  ought  to 
flow  along  the  drain. 

Sir  T.  Wilde  and  Channellj  Serjts.,  (with  whom  was  Waddington)^  in 
support  of  the  rule.  Where  a  party  has  a  right  to  a  watercourse,  he  can- 
not so  alter  it  as  to  increase  the  liabilities  of  others.  The  plaintiflf  has  a  right, 
under  the  award,  to  the  carrying  off  of  all  the  water  that  would  have  flowed 
through  the  awarded  drain ;  but  it  is  clear  the  commissioners  did  not  con- 
template any  system  of  under-draining.  [Coltman,  J.  You  would  say 
that  the  plaintiff  could  not  make  a  grip  from  any  part  of  his  close  into  the 
awarded  drain.]  He  could  not,  so  as  to  alter  the  defendant's  liability. 
There  is  no  complaint  that  the  portion  of  the  awarded  drain  which  runs 
across  the  defendant's  close,  is  of  insufficient  capacity  •to  carry  off  r#oco 
all  the  water  that  would  naturally  run  down  the  awarded  drain  in- 
dependently of  the  sough.  The  real  grievance  is  the  obstruction  of  the 
sough. 

TiNDAL,  C.  J.  Upon  the  evidence  reported  to  us,  it  appears  to  me  that 
the  plaintiff  has  failed  to  make  out  his  case.  The  right  which  he  claims  by 
his  declaration,  and  which  is  denied  by  the  pleas,  is  sought  to  be  supported 
under  the  award  made  by  the  commissioners  under  the  enclosure  act.  The 
plaintiff  shows  no  title  by  usage,  so  as  to  bring  himself  within  the  operation 
of  the  late  prescription  act.  The  question  for  our  determination  therefore 
is,  whether  the  right  which  he  claims  is  given  him  by  that  award.  (His 
lordship  read  the  terms  of  the  act  and  award,  ut  supra,) 

It  appears,  therefore,  that  the  award  casts  the  liability  to  cleanse  the 
drains,  upon  those  parties  through  whose  lands  the  drains  were  to  pass.  It 
does  not  very  clearly  appear,  whether  that  part  of  the  awarded  drain  into 
which  the  'plaintiff's  sough  opens,  is  in  his  own  soil.  If  it  is,  the  evil  of 
which  he  complains  is  of  his  owA  creation.  But  if  it  be  in  the  defendant's 
soil,  the  point  for  our  consideration  is,  whether  the  defendant  has  been 
guilty  of  any  breach  of  duty  in  omitting  to  do  something  which  by  the 
award  he  is  required  to  do.  Now  all  that  the  award  requires  him  to  do,  is 
to  make,  and  cleanse,  and  keep,  a  drain  of  sufficient  width  and  depth  to 
carry  off  the  water  intended  to  run  down  the  same.  This  award  is  not  to 
be  construed  as  though  it  had  been  made  within  a  few  days  of  the  present 
time.  It  appears  that  all  that  the  commissioners  intended  was  that  the  drain 
should  be  sufficient  to  carry  off  all  such  water  as  was  injurious  to  the  lands 
at  the  time  the  award  was  made.  The  sough  was  made  by  the  plaintiff, 
several  years  afterwards,  for  the  purpose  of  more  effectually  draining 
*his  land.  I  dannot  think  that  the  commissioners  contemplated  the  r#Q59 
making  of  such  an  under-drain ;  so  as  to  vary  and  increase  the  lia-  ^ 
bilities  of  the  occupiers  of  other  lands  through  which  the  awarded  drain  was 
to  run,  and  render  it  necessary  to  widen  or  deepen  that  drain.  It  seems  to 
me,  therefore,  that  in  either  view  of  the  case,  the  plaintiff  has  no  right  of 
action,  and  that  the  rule  for  entering  a  nonsuit  must  be  made  absolute 
Coltman,  J.     I  am  of  the  same  opinion.     The  award  is  certainly  most 
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lamentably  vague  in  its  terms,  not  explaining  what  water  was  intended  to 
run  down  the  awarded  drain.  But  it  seems  to  me  that  the  only  right  thi5 
plaintiff  can  claim  under  the  award,  is,  to  have  a  drain  of  sufficient  capacity 
to  carry  off  all  the  water  which  would,  in  the  ordinary  course  of  husbandry, 
have  flowed  into  it  at  the  time  the  award  was  made.  The  sough  or  under- 
drain  was  not  in  existence  at  the  time  the  award  was  made ;  and,  at  the 
trial,  the  plaintiff  appears  to  have  addressed  his  evidence  exclusively  to  the 
incapacity  of  the  aw^arded  drain  to  discharge  the  water  from  that  sough.  It 
seems  to  me  that,  in  so  doing,  he  totally  mistook  the  extent  of  his  rights 
and  of  (he  liability  of  the  defendant. 

Erskine,  J.  The  complaint  of  the  plaintiff  is,  that  the  defendant,  by 
obstructing  that  part  of  the  awarded  drain  which  passes  through  his  close, 
has  prevented  the  water  from  flowing  off  the  plaintiff's  land  as  it  ought  to 
have  flowed  under  the  award.  If  any  injury  of  the  kind  has  happened,  it 
appears-  to  me  to  be  traceable  to  the  fact  of  the  award  having  left  the  state 
of  this  particular  close  unprovided  for.  It  is  not  conclusively  shown  by 
the  evidence,  that  the  awarded  drain  was  originally  cut  deeper  than  the 
•3601  *i"^6r-drain ;  on  the  contrary,  that  appears  to  have  been  lower  than 
the  awarded  drain.  I  agree  that  the  plaintiff  has  not  shown  any 
injury  sustained  by  him,  to  be  the  consequence  of  any  misconduct  on  the 
part  of  the  defendant. 

Cr£Ssw£ll,  J.,  concurred. 

Rule  absolute,  to  enter  a  nonsuit. 


LACKINGTON  and  Another,  Assignees  of  PETER  PAUL  the  elder  and 
PETER  PAUL  the  younger.  Bankrupts,  v.  ATHERTON.    JprU  23. 

Certain  timber,  which  was  depoaited  in  the  name  of  A.,  the  importer,  in  the  West  India 
Docks,  was  sold  by  him  to  B.  B.  afterwards  contracted  to  sell  the  timber  to  C,  who  ac- 
cepted a  bill  for  the  amount,  B.  giving  him  an  invoice  of  the  timber,  and  a  deliveiy-order. 
The  dock  company  refused  to  deliver  the  timber  except  upon  an  order  from  A.  C.  became 
bankrupt  without  having  obtained  such  an  order;  and  the  bill  was  dishonoured. 

Held,  that  there  had  been  no  constructive  deUvery  to  C,  so  as  to  put  an  end  to  B.'s  lien  on 
the  timber  for  the  price. 

Held,  also,  that  B.  was  not  estopped,  by  having  given  a  delivery-order,  from  disputing  the 
operation  of  such  order  as  a  constructive  delivery  of  the  timber. 

Trover,  to  recover  the  value  of  certain  deals. 

Pleas ;  first,  not  guilty  ;  secondly,  diat  the  plaintiffs  were  not  possessed  as 
assignees. 

At  the  trial  before  Cresswell,  J.,  at  the  sittings  for  Westminster,  after 
last  Michaelmas  term,  the  following  facts  appeared  in  evidence.  The  deals 
were  imported  by  one  Tindal  from  Quebec,  and  deposited,  and  entered  in 
his  name,  in  the  docks  of  the  West  India  Dock  Company.  He  afterwards 
sold  them  to  the  defendant  and  one  Congreve,  (since  deceased,)  who  were 
timber-merchants  in  Northamptonshire.  In  the  month  of  September,  1839, 
?he  defendant  and  Congreve  contracted  to  sel!  the  deals,  for  250/.  I3s.  4rf„ 
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to  the  bankrupts,  who  were  timber-merchants  in  London,  *to  be  r»Qgi 
paid  for  by  a  bill  at  seven  months.  A  bill  for  the  amount  was  ac- 
cepted by  the  bankrupts,  on  the  27th  of  September ;  and  on  the  same  day, 
an  invoice  of  the  deals  was  delivered  to  them,  and  a  delivery-order,  signed 
by  the  defendant,  was  addressed  to  the  dock  company,  on  the  12th  of  Oc 
tober.  This  order  was  presented  by  the  bankrupts  to  the  superintendent  of 
the  docks,  who  stated  that  it  could  not  be  executed,  and  that,  according  to 
the  practice  of  the  dock  company,  a  delivery-order  from  Tindal  was  re- 
quired. The  bankrupts  did  not  obtain  any  further  order;  and  on  the  30th 
of  October  a  fiat  issued  against  them,  under  which  the  plaintiffs  were  chosen 
assignees.  On  the  11th  of  November,  the  defendant  having  obtained  a 
deli^ry-order  from  Tindal,  bearing  date  prior  to  the  sale  to  the  bankrupts, 
removed  the  deals  from  the  West  India  Docks.  The  bill  given  by  the 
bankrupts  was  dishonored,  and  remained  unpaid. 

The  learned  judge  was  of  opinion,  as  contended  on  the  part  of  the  de- 
fendant, that  there  had  been  no  constructive  delivery  of  the  deals  to  the 
bankrupts,  and  that  as  they  were  unpaid  for,  the  defendant  was  entitled  to 
stop  them ;  and  he  directed  a  nonsuit,  reserving  leave  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  the  amount  claimed. 

Channell^  Serjt.,  in  last  term,  obtained  a  rule  nisi,  accordingly. 

ByleSj  Serjt.,  now  showed  cause.  The  defendant  had  not  parted  with 
his  possession  of  the  deals,  and  his  lien  therefore  remained.  The  delivery- 
order  given  by  him  and  Congreve  cannot  be  considered  as  a  constructive 
delivery.  That  order  was  of  no  avail,  the  only  person  who  could  give  a 
valid  order  being  Tindal,  in  whose  name  the  goods  continued  to  stand ; 
and  if  the  •defendant  had  become  bankrupt,  Tindal  might,  as  r»Qg2 
against  him,  have  stopped  the  deals,  since  it  does  not  appear  that 
he  has  paid  for  them.  Dixon  y.'YateSy  5  B.  &  Ad.  313,  2  Nev.  &  Mann. 
1T7,  (and  see  ante,  Vol.  II.  805,  Vol.  IV.  1082,)  and  Toumley  v.  Crumpj 
4  A.  &  E.  58,  5  Nev.  &  M.  606,  are  precisely  in  point. 

Channellj  Serjt.,  in  support  of  the  rule.  If  Tindal's  order  was  necessary 
to  give  validity  to  the  transfer  from  the  defendant  to  the  bankrupts,  still  the 
defendant,  having  assumed  a  right  to  transfer,  is  estopped  from  setting  up 
his  want  of  that  right,  arising  from  his  omission  to  procure  a  proper  delivery- 
order.  But  there  is  no  reason  to  assume  that  Tindal  was  an  unpaid  vendor ; 
suid  supposing  the  defendant  and  Congreve  to  have  paid  him  at  the  time 
of  their  purchase,  they  would  have  the  property  in  the  deals,  and  the  right 
of  possession,  at  the  time  they  gave  the  delivery-order  to  the  bankrupts ; 
and  then  such  order  would  operate  as  a  constructive  delivery.  The  assent 
of  the  wharfinger  has,  in  some  cases,  been  considered  as  requisite  to  give 
validity  to  such  a  transfer.  Such  an  assent  existed  in  Harman  v.  ^nder- 
WTi,  2  Campb.  243,  where  the  wharfinger,  upon  receipt  of  a  delivery-note, 
bad  transferred  the  goods  in  his  books  into  the  name  of  the  purchaser ;  but 
liord  Ellenborough  afterwards  said,  with  the  concurrence  of  the  rest  of 
•he  court, — "  After  the  note  was  delivered  to  the  wharfingers,  they  were 

VOL.  VII.  29 


368  Lackington  v.  Atherton.  E.  T.  1844. 

bound  to  hold  the  goods  on  account  of  the  purchaser.  The  delivery-note 
was  sufficient,  without  any  actual  transfer  being  made  in  the  books.  From 
thenceforth  they  became  the  agents  of  Dudley,  the  bankrupt  (the  purchaser). 
They  themselves  might  have  a  lien  upon  the  goods,  and  be  justified  in  de- 
taining them  till  that  was  satisfied :  but,  as  between  vendor  and  vendee, 
♦36^1  ^®  delivery  was  complete,  and  the  right  to  stop  in  ^transitu  wai 
gone."  The  principle  of  that  case  is  recognised  in  Withers  v.  Lyss^ 
4  Campb.  237,  Holt,  18,  and  Lucas  v.  Domen^  7  Taunt.  278,  1  J.  B. 
Moore,  29.  In  Dixon  v.  Yates  and  Toumley  v.  Crump  there  had  been  no 
delivery-order  by  t^t  vendor,  and  the  goods  remained  in  the  warehouse  of 
the  vendor  himself. 

TiNDAL,  C.  J.     This  is  an  action  by  the  assignees  of  bankrupts  in  it|^ct 
of  goods  for  which  the  bankrupts  had  never  paid ;  and  the  question  is, 
whether  the  defendant  stopped  the  goods  before  there  was  any  delivery  to 
the  vendees.     And  it  appears  to  me,  from  the  facts  of  the  case,  that  the 
stoppage  did  take  place  before  there  was  any  delivery.     Where  goods  have 
not  been  paid  for,  there  must  be  either  an  actual  or  constructive  delivery  to 
the  vendee,  in  order  to  put  an  end  to  the  vendor's  right  of  stoppage.     In 
this  case  there  clearly  was  no  actual  delivery.     The  question  is,  was  there 
a  constructive  delivery.     The  timber  was  deposited  by  Tindal  with  the 
dock  company,  and  was  entered  in  their  books  in  his  name.     The  defend- 
ant and  Congreve,  who  had  purchased  from  Tindal,  sold  to  the  bankrupts, 
and  gave  them  a  deliver)'- order.     If  that  order  had  been  in  the  name  of 
Tindal,  all  would  have  been  right ;  there  would  have  been  a  constructive 
delivery  to  the  bankrupts,  and  the  property  would  now  have  vested  in  their 
assignees.     But  the  delivery-order  was  in  the  name  of  persons  who  were 
strangers  to  the  company — namely,  the  defendant  and  Congreve,  to  whom 
there  had  been  a  sale  by  Tindal.     The  question  is,  whether  that  order  was 
a  document  which  the  company  were  bound  to  obey.     The  company  were 
neither  the  sen'ants  nor  the  agents  of  the  defendants  and  Congreve :  they 
were  the  agents  of  Tindal ;  and  the  order  in  question  was,  in  effect,  no 
•3641     ^"^^^  ^^  ^'^  "P^'*  them.     It  seems  to  me,  on  this  short  ground,  *that 
there  was  no  constructive  delivery  to  the  bankrupts.     I  cannot  dis- 
tinguish this  case,  in  principle,  from  Dixon  v.  YateSy  though  the  facts  there 
were  somewhat  different.     It  has  been  contended  here,  that  the  distinguish- 
ing fact  between  the  two  cases  is,  the  giving  of  the  delivery-order  by  the 
defendant  and  Congreve,  and  that  the   defendant  ought  thereby  to  be 
estopped  from  saying  that  he  was  not  in  a  situation  to  give  a  valid  order. 
And  if  the  situation  of  the  bankrupts  had  been,  in  any  manner,  altered  by 
:he  delivery  of  the  one  order  instead  of  the  other,  there  might  have  been 
something  in  the  objection ;  but  the  bankrupts  never  paid  for  the  goods. 
Their  assignees  are  standing  upon  a  strict  point  of  law ;  and  I  think  it  is 
against  them,  and  that  the  nonsuit  was  right. 

CoLTMAN,  J.     Harman  v.  Anderson  is  the  only  authority  upon  which  the 
plaintifis  can  really  rely.     In  Withers  v.  Lyss,  although  it  recognises  the 
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fonner  case,  the  point  was  entirely  different.  In  LiLcas  v.  Dorrien  the  ques- 
tion was,  not  as  to  any  right  of  stoppage  in  transiiUy  but  whether  the  pro- 
perty had  passed.  It  is  not  material,  therefore,  upon  this  question.  Harman 
v.  Anderson  certainly  shows  that  the  delivery  of  an  order  to  a  wharfinge* 
will  put  an  end  to  the  right  of  the  vendor  to  stop  in  transitu.  But  there, 
the  wharfinger  was  bound  to  obey  the  order ;  which  is  not  the  case  here ; 
for  the  dock  company  were  not  bound  to  obey  the  order  of  the  defendant 
and  Congreve.  There  was  no  actual  delivery  to  Paul  and  Co. ;  and  the 
dock  company  not  being  agents  of  the  defendant,  the  order  from  him  and 
Congreve  was  no  constructive  delivery  to  Paul  and  Co.  The  only  ground 
upon  which  the  plaintiffs  can  rest  their  case  is,  that  giving  the  delivery 
order  by  the  defendant  and  Congreve  acts  as  a  sort  of  estoppel  to  the  de- 
fendant, and  that  it  is  not  competent  to  him  afterwards,  *to  deny  its  r*o^e 
validity.  If  the  situation  of  the  parties  had  been  altered  in  conse- 
quence, possibly  that  might  have  been  so.  But  no  such  alteration  took 
place. 

Ebsxine,  J.  I  also  am  of  opinion  that  the  nonsuit  in  this  case  ought 
not  to  be  disturbed.  The  goods  were  originally  in  the  warehouse  of  the 
dock  company  in  the  name  of  Tindal,  who  sold  them  to  the  defendant  and 
Congreve.  It  does  not  appear  whether  they  had  been  paid  for  by  the  latter 
before  the  bankruptcy  of  Paul  and  Co.,  or  whether  the  delivery-order  given 
by  Tindal  to  the  defendant  and  Congreve  had  been  so  given  before  that 
dme.  At  the  time  of  the  sale  to  the  bankrupts,  the  property  was  in  the 
defendant  and  Congreve,  and  by  that  sale  the  property  was  transferred  to  the 
bankrupts ;  but  the  question  is,  whether  the  possession  also  passed.  All 
that  was  done  was,  the  handing  over  of  the  delivery-order  by  the  defend- 
ant and  Congreve  to  the  bankrupts.  If,  at  that  time,  the  defendant  and 
Congreve  had  had  complete  dominion  over  the  goods,  the  delivery  of  that 
order  would,  according  to  Harman  v.  Anderson^  have  operated  as  a  con- 
structive delivery  of  the  goods  to  the  bankrupts.  But  the  dock  company 
held  the  goods  as  the  agents,  not  of  the  defendant  and  Congreve,  but  of 
Tindal ;  and  therefore  the  delivery-order,  ^ven  to  the  bankrupts,  did  not 
create  the  relation  of  principal  and  agent  between  the  bankrupts  and  the 
dock  company.  It  appears  to  me,  that  the  only  ground  for  any  argument 
in  the  case  is,  that  raised  upon  the  question  of  estoppel ;  but  that  has  been 
fully  answered  by  my  lord  and  my  brother  Coltman,  in  saying  that  the 
rights  of  the  parties  have  been  in  no  way  altered.  If  there  had  been  a  sale 
by  the  bankrupts,  possibly  the  order  might  have  been  set  up  as  an 
estoppel. 
Cress  WELL,  J.,  concurred.  Rule  discharged. 
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•366]    •TODD  V.  The  LONDON  and  SOUTH  WESTERN  Railway 
Company.     April  24. 

By  a  paving  act  commimionerB  were  authorized  to  impose  a  rate,  for  paving,  repairing,  &c.  the 
■treets,  squaraa,  &c.  within  the  city  of  W.,  and  certain  suburban  parishes,  upon  the  oeco- 
piers  of  houses,  buildings,  lands,  drc,  "  except  all  arable,  meadow,  and  pasture  land  without 
the  walls  of  the  city,  and  also  except  all  that  messuage,  &&,  together  with  the  bams,  stablee, 
&«.,  and  grounds  thereunto  belonging,  situate,  &c^  and  now  in  the  tenure  or  possession 
of  8.  T.,  called  or  known  by  the  name  of  B.  Farm."  A  part  of  the  grounds  so  exempted 
were  afterwards  occupied  by  a  railway  company,  for  the  purposes  of  their  railway. 

Htldt  that  such  part  was  still  exempt  from  the  rate. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  as  clerk  to  the 
commissioners  hereinafter  mentioned  ;  and  the  declaration  stated  the  de- 
fendants to  be  indebted  to  him,  as  such  clerk,  in  the  sum  of  19/.  Is.  Sd, 

The  defendants  pleaded  never  indebted;  and  thereupon  issue  was 
joined. 

The  following  case  was  stated  for  the  opinion  of  the  court,  under  a 
judge's  order : — 

By  an  act  passed  in  the  eleventh  year  of  George  HI.  (11  G.  3,  c.  9,) 
"  for  the  better  paving,  repairing,  cleansing,  lighting,  and  watching  the 
streets  and  other  public  passages  within  the  city  of  Winchester,  and  also 
within  the  several  parishes  of  St.  Bartholomew,  Hyde,  &c.,  in  the  suburbs 
'of  the  said  city,  and  for  preventing  nuisances  and  annoyances  therein,  and 
for  widening  and  rendering  the  same  more  commodious,"  certain  persons, 
therein  named,  were  appointed  commissioners  for  putting  the  said  act  in 
execution. 

The  statute  contains  provisions  for  the  appointment  of  new  commission- 
ers from  time  to  time  ;  and  commissioners  for  executing  the  same,  together 
with  the  act  hereinafter  mentioned,  have  been  at  all  times,  and  still  are,  duly 
appointed.     The  plaintiff  is  clerk  to  such  commissioners. 

The  statute,  after  vesting  the  pavements  of  the  several  streets,  and  other 
*3671  P^^^'^  passages,  witliin  the  said  city  *and  suburbs^  in  the  commis- 
sioners, and  providing  for  the  paving,  watching  and  lighting  of  such 
streets  and  passages,  empowers  the  commissioners  to  raise  a  fund  for  the 
costs  and  charges  of  the  first  paving,  cleansing  and  putting  such  streets  in 
repair,  and  of  purchasing  a  sufficient  number  of  lamps,  and  fixing  the  same, 
and  of  building  and  providing  watch-houses ;  which  costs  and  charges  are 
to  be  borne  by  the  owners  or  proprietors  of  such  of  the  hereditaments  within 
the  said  city  and  suburbs,  as  are  made  subject  to  the  rate  hereinafter  men- 
tioned ;  and  also  a  separate  fund  for  defraying  the  charges  and  expenses 
attending  the  keeping  of  such  streets  and  passages  in  repair,  and  of  cleansing, 
lighting,  and  watching  the  same ;  which  are  to  be  paid  and  borne  by  the 
tenants  and  occupiers  of  such  of  the  hereditaments  within  the  same  city  and 
suburbs,  as  are  made  subject  to  the  hereinafter-mentioned  rate. 

The  former  provision  is  as  follows : — 


7  Manning  &  Granger.  367 

«»And  be  it  further  enacted,  that  the  paying  and  defraying  the  costs  and 
charges  of  the  paving,  pitching,  altering,  cleansing  and  putting  in  repair 
the  said  streets,  squares,  lanes,  alleys,  courts,  and  other  public  passages 
within  the  city  and  parishes  aforesaid,  and  of  purchasing  a  sufficient  number 
of  glass  lamps,  and  of  fixing  the  same,  and  also  of  building  and  providing 
watch-houses  and  stands  for  the  same,  for  the  first  time,  shall  be  a  charge 
on,  and  shall  be  raised  and  paid  by,  the  several  owners  or  proprietors  of  the 
several  houses,  buildings,  lands,  tenements  and  hereditaments  within  the 
said  city  and  parishes  aforesaid,  having  such  aid  for  that  purpose  as  is 
hereinafter  provided :  and  that,  for  the  paying  and  defraying  the  same,  it 
shall  and  may  be  lawful  to  and  for  the  said  commissioners,  or  any  fourteen 
or  more  of  them,  (from  and  after  the  passing  of  this  act,)  to  make,  assess  and 
impose  one  or  more  equal  pound  rate  or  rates,  at  their  discretion,  to  be 
coDected  annually  •at  such  time  or  times  in  the  year  as  to  them  r#Qgo 
shall  seem  meet,  and  to  endure  and  have  continuance  for  such 
term  or  number  of  years  as  they  shall  think  proper,  on  all  and  every  the 
houses,  buildings,  lands,  &c.  which  are  rated  or  rateable  to  the  poor-rates 
within  the  city  or  parishes  aforesaid,  according  to  the  yearly  value  of  the 
same  respectively ;  except  a  certain  messuage  or  dwelling-house,  together 
with  the  barns,  stables,  buildings,  out-houses  and  grounds  thereunto  be- 
longing, situate  and  being  in  the  parish  of  St.  Bartholomew,  Hyde,  now  in 
the  tenure  or  possession  of  Samuel  Tewkesbury,  called  or  known  by  the 
name  of  Barton  farm." 

The  same  statute,  after  providing  certain  other  exemptions  from  such 
rates,  points  out  the  mode  of  collecting  and  paying  the  said  assess- 
ment. 

The  provision  for  raising  the  fund  for  defraying  the  charges  and  expenses 
of  keeping  such  streets  and  passages  in  repair,  and  for  cleansing,  lighting 
and  watching  the  same,  is  in  these  words : — 

'<  And  be  it  further  enacted,  that  the  charges  and  expenses  attending  the 
paving,  relaying,  repairing,  lighting,  watching,  and  keeping  in  repair,  the 
said  streets,  &c.  now  in  being  or  hereafter  to  be  made,  within  the  city  arid 
parishes  aforesaid,  after  the  respective  pavements  therein  shall  have  been 
completed  for  Ihe  first  time  by  virtue  of  this  act,  and  also  the  charges  and 
expenses  attending  the  sweeping  and  cleansing,  lighting  and  watching  the 
same,  from  and  after  the  passing  of  this  act,  and  also  of  the  defraying  the 
salaries  and  wages  of  all  officers  and  other  persons  to  be  appointed  and 
employed  by  virtue  hereof,  and  all  incidental  charges  and  expenses  attend- 
ing  the  execution  of  this  act,  and  of  the  powers  herein  granted,  shall  be  a 
charge  on  and  be  raised  and  paid  by  the  tenants  and  occupiers  of  the 
several  houses,  &c.  within  the  city  and  parishes  aforesaid,  (except  all  arable, 
meadow  and  pasture  land,  without  *the  walls  of  the  said  city,)  and  r^oga 
also  save  and  except  all  that  messuage  or  dwelling-house,  together 
with  the  barns,  stables,  buildings,  outhouses  and  grounds  thereunto  belong- 
ing, situate  and  being  in  the  parish  of  St.  Bartholomew,  Hyde,  now  in  the 
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tenure  or  possession  of  Samuel  Tewkesbury,  called  or  known  by  the  name 
of  Barton  Farm." 

By  an  act  passed  in  the  48  G.  3,  c.  ii.,  for  amending  and  enlarging  the 
powers  of  the  before-mentioned  act,  it  is  provided,  (by  section  1,)  that  all 
and  every  the  matters,  powers,  authorities,  privileges,  provisions,  articles, 
rules,  penalties  and  clauses,  contained  in  the  former  act  (with  certam  ex- 
ceptions not  material  to  the  present  case)  shall  be,  and  continue,  in  faU 
force  and  efiect,  to  all  intents  and  purposes  as  if  the  same  were  repeated 
and  re-enacted  in  such  last  act. 

Section  10,  of  the  last-mentioned  act,  provides  that  it  shall  be  lawful  for 
the  said  commissioners,  or  any  fifteen  or  more  of  them,  and  they  are  thereby 
authorized  and  required,  once  or  oftener  in  every  year,  as  they  shall  see 
occasion,  to  cause  such  sum  or  sums  of  money  to  be  raised  by  a  rate  or 
assessment  on  the  several  owners  or  proprietors  of  all  houses,  buildings, 
lands,  &c.,  situate,  &c.,  within  the  limits  of  the  former  act,  and  of  such  last 
act,  (viz.  the  11  G.  3,  c.  9,  &  48  G.  3,  c.  ii.,)  not  exceeding  m  the  whole, 
in  any  one  year,  the  sum  of  2s.  6d,  in  the  pound  of  the  annual  value  of  such 
taxes,  lands,  &c.  respectively,  such  annual  value  to  be,  from  time  to  time, 
ascertained  by  the  respective  sums  such  houses,  buildings,  lands,  &€.  shall 
be  respectively  rated  at  for  the  relief  of  the  poor  of  the  several  parishes, 
liberties  or  places  in  which  the  same  shall  respectively  stand  or  be,  or  in 
such  other  manner  as  the  said  commissioners  shall  think  proper ;  and  the 
first  year  for  which  such  rate  or  assessment  shall  be  made,  shall  commence 
on  the  feast  of  St.  Thomas  the  Apostle  now  next  ensuing,  and  the  money 
•3701  ^^"^^y  ^^  arise,  shall  be  paid  by  •equal  quarterly  payments  to  the 
respective  collectors  of  the  rates  to  be  apportioned  as  aforesaid, 
and  shall  be  collected,  levied,  paid,  accounted  for,  and  applied  (except 
where  otherwise  directed  by  such  last  act)  in  such  and  the  like  manner  as 
the  rates  authorized  to  be  from  thenceforth  levied  by  the  said  recited  act,  on 
the  tenants  or  occupiers  of  houses,  lands,  &c.  were  to  be  collected,  paid, 
accounted  for,  and  applied :  provided  always,  that  such  rate  or  assessment 
shall  not  be  construed,  nor  deemed,  or  taken,  to  extend  to  any  place  ex- 
empted by  the  said  former  and  such  last  act,  or  either  of  them. 

Section  15  enacts  « that  an  action  of  debt  may  be  brought  by  the  clerk 
to  the  commissioners  for  all  or  any  of  the  rates  or  assessments  to  be  made 
by  virtue  of  either  of  the  before-mentioned  acts." 

The  defendants  are  incorporated  by  an  act  passed  in  a  session  of  parlia- 
ment holden  in  the  fourth  and  fifth  years  of  His  late  Majesty  King  William 
the  Fourth,  for  making  a  railway  from  London  to  Southampton. 

By  the  fifth  section  of  that  act,  they  are  empowered  to  make  and  maintain 
a  railway,  with  warehouses,  and  suitable  and  commodious  buildings  and 
works,  for  the  passage  of  locomotive  and  other  engines  and  carriages,  for 
the  warehousing  of  goods  and  conveyance  of  passengers  in  a  certain  line  or 
course,  and  upon,  across,  under  or  over  certain  lands  to  be  delineated  on 
certain  plans  and  described  in  certain  books  of  reference  in  the  said  act 
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mentioned ;  which  line,  it  is  provided  by  such  act,  shall  commence  at  or 
near  a  phce  called  Nine  Elms,  in  the  parish  of  Battersea,  in  the  county  of 
Surrey,  and  thence  extend  into  and  pass  over,  through  and  along  certain 
parishes,  in  the  said  act  mentioned,  amongst  which  are  the  parishes  of  St. 
Bartholomew,  Hyde,  &c.,  in  the  said  city  of  and  suburbs  of  Winchester ; 
and  that  the  said  line  shall  terminate  in  the  town  and  county  of  the  town  of 
Southampton.  The  parish  of  St.  Bartholomew,  *Hyde,  in  the  said  r^Qf-i 
act  mentioned,  is  the  same  parish  as  that  mentioned  by  the  same  *■ 
name  in  the  act  passed  in  the  1 1  G.  3,  as  aforesaid. 

Amongst  the  lands  delineated  in  the  said  plans  and  described  in  the  said 
books  of  reference,  are  certain  lands  composing  and  constituting  part  of  the 
grounds  situate  and  being  in  the  said  parish  of  St.  Bartholomew,  Hyde, 
mentioned  in  the  said  act  passed  in  the  11  6.  3,  which,  at  the  time  of  the 
making  and  passing  of  such  act,  were,  and  are  herein  mentioned  as  being, 
in  the  tenure  of  the  said  Samuel  Tewkesbury,  and  then  and  thence  hitherto 
and  still  called  or  known  by  the  name  of  Barton  Farm. 

The  defendants  completed  the  line  of  railway  mentioned  in  the  act  by 
which  they  were  incorporated  as  aforesaid,  extending  through  the  several 
parishes  therein  mentioned.  The  said  line  is  now  open  to  the  public,  and 
the  defendants  carry  and  convey  passengers  aind  goods  along  the  same ;  and 
they  are  now,  and  at  the  time  of  making  the  rate  hereinafter  mentioned  were, 
owners  and  occupiers  of  the  same. 

All  and  singular  the  lands,  tenements  and  hereditaments  of  and  belonging 
to,  and  which  now  are,  and  before  and  at  the  time  of  the  making  of  the 
said  rate  were,  occupied  or  used  by  the  defendants  within  the  said  parish 
of  St.  Bartholomew,  Hyde,  were  at  the  time  of  the  passing  of  the  before- 
mentioned  acts  of  the  11  G.  3,  c.  9,  and  48  G.  3,  c.  ii.,  in  the  tenure  and 
occupation  of  the  said  Samuel  Tewkesbury,  and  constituted  and  composed 
part  of,  and  were  known  to  be,  and  occupied  as,  part  of,  the  said  heredita- 
ments called  Barton  Farm,  and  were  therefore  part  of  the  grounds  and  he- 
reditaments mentionet^  and  comprised  in  the  before-mentioned  exceptions 
in  the  riting  clauses  of  the  said  acts  respectively,  as  already  set  forth ;  and 
such  lands,  &c.  of  and  occupied  by  the  defendants  as  aforesaid  continued 
to  be  and  were  and  constituted  and  composed  part  of  the  said  *he-  f^n 
reditaments  called  Barton  Farm,  and  were  known  and  occupred  as 
such  at  the  time  they  were  purchased  and  taken  by  them  for  the  purposes 
aforesaid  under  the  authority  of  the  said  act  of  parliament. 

The  said  lands,  tenements  and  hereditaments,  of  and  belonging  to  and 
occupied  by  the  defendants  in  the  said  parish  of  St.  Bartholomew,  Hyde,  as 
aforesaid,  constitute  and  comprise,  and  at  the  time  of  the  rate  hereinaflei 
mentioned  constituted  and  comprised,  the  whole  of  their  occupation  in  such 
parish.  Unless  they  were  ratable  in  and  by  such  rate,  in  respect  of  the 
said  lands,  &c.,  they  were  not  ratable  at  all  in  such  parish,  and  this  action 
cannot  be  sustained. 
The  commissioners,  since  the  time  of  the  passing  of  the  laid  acts  in  the 
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Teign  of  King  George  the  Third,  have,  in  pursuance  thereof,  made  and  im- 
posed rates  or  assessments  for  the  purposes  therein  mentioned,  on  all 
houses,  &c.,  ratable  and  assessable  by  virtue  of  such  acts;  but  such  rates 
or  assessments  have  not  at  any  time,  nor  has  any  one  of  such  rates  or  assess- 
ments been  made  upon  or  included,  or  comprised  the  vrhole  or  any  part  or 
portion  of  the  said  messuage  or  dwelling-house,  barns,  stables,  buildings, 
outhouses,  or  grounds  thereunto  belonging,  situate  and  being  in  the  said 
parish  of  St.  Bartholomew,  Hyde,  called  or  known  by  the  name  of  Barton 
Farm,  and  at  the  respective  times  of  the  passing  of  such  acts  in  the  tenure 
of  the  said  Samuel  Tewkesbury,  and  until  the  making  of  the  rate  or  assess- 
ment hereinafter  mentioned,  the  same  and  every  part  and  portion  had  been, 
and  were  and  was,  wholly  omitted  and  excluded  and  exempted  from  such 
rates  or  assessments,  and  every  of  them. 

The  defendants,  at  their  own  costs  and  charges,  provided  lamps,  lamp- 
posts, gas-pipes,  service-pipes,  water-pipes,  fences,  watch-boxes,  and  other 
buildings,  sections,  and  things  necessary  for  the  maintaining,  keeping, 
^o-yo-i  •repairing,  lighting,  watching  and  watering  the  said  line  of  railway, 
(including  such  thereof  as  are  situated  on  that  portion  which  lies 
within  the  said  parish  of  St.  Bartholomew,  Hyde,  as  aforesaid,)  and  have 
also,  at  their  own  costs  and  charges,  wholly  maintained,  kept  and  repaired, 
lighted,  watched  and  watered,  and  do  wholly  maintain,  &c.,  the  said  I'mc 
and  every  part  thereof:  and  the  said  commissioners  do  not,  nor  does  nor 
do  any  other  person  or  persons,  body  or  bodies  whatsoever,  maintain,  &c. 
the  same  or  any  part  thereof,  or  contribute  any  money  or  otherwise  towards 
the  said  costs  and  charges,  or  either  of  them,  or  any  part  thereof. 

The  said  commissioners,  on  the  12th  of  December  last,  made  a  rate  or 
assessment  for  the  purposes  of  the  said  acts,  for  the  year  commencing  at  St. 
Thomas's  day  then  next  ensuing,  on  all  buildings,  lands,  and  hereditaments 
in  the  said  city  and  suburbs  of  Winchester,  including  all  buildings,  &c.,  in 
the  said  parish  of  St.  Bartholomew,  Hyde,  (except  only  such  part  of  the 
said  messuage,  lands  and  hereditaments  so  formerly  in  the  occupation  of  the 
said  Samuel  Tewkesbury  as  aforesaid,  as  then  still  continued  to  be  occu- 
pied for  agricultural  purposes,  and  such  other  lands  as  were  otherwise 
expressly  exempted  from  such  rate :)  and  in  the  said  rate  or  assessment, 
the  said  commissioners  rated  and  assessed  the  defendants  for  and  in  respect 
of  so  much  and  such  portion  of  their  said  line  of  railway  as  lies  within  the 
said  parish  of  St.  Bartholomew,  Hyde,  (such  portion  consisting  entirely  of 
and  comprising  only  the  said  grounds  so  as  aforesaid  forming  part  of  the 
said  hereditaments  called  Barton  Farm,  and  which,  at  the  time  of  the  pass- 
ing of  the  said  first-mentioned  act,  were  in  the  tenure  of  the  said  Samuel 
Tewkesbury  as  aforesaid,  and  until  they  were  so  purchased,  and  converted 
to  the  before-mentioned  uses,  by  the  defendants,  consisted  entirely  of  arable, 
*3741  ™®^^^^  ^^  pasture  land ;  and  which  said  lands  *so  taken  by  the 
defendants  for  the  purposes  in  tliat  behalf  aforesaid,  have  continu 
ally,  since  they  were  so  taken,  constituted  part  of  the  said  line  of  railway^ 
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and  have  not  been  cultivated  as  farm  lands,  or  for  agricultural  purposes  as 
part  of  the  said  farm,)  at  the  gross  sura  of  916/.,  the  year's  rate  thereon  at 
lOd.  in  the  pound,  by  38/.  3;.  4(/.,  the  said  defendants  being  rated  to  the 
relief  of  the  poor  in  the  said  parish,  for  the  same  property  at  the  sum  of 
970/. 

It  is  admitted  that  the  said  rate  was  duly  made,  allowed  and  published  ; 
that  the  defendants  had  refused  to  pay  the  same  ;  that  the  action  was  brought 
by  order  of  the  commissioners ;  and  that  all  necessary  acts  and  steps  were 
done  and  taken  both  by  the  plaintiff  and  the  defendants  before  the  com- 
mencement of  the  action,  in  order  to  raise  the  question  at  issue  between 
them :  and,  for  that  purpose,  all  formal  and  preliminary  questions,  on  either 
side,  are  waived. 

The  question  for  the  opinion  of  the  court  is — whether,  under  the  pro- 
visions of  the  said  acts,  the  defendants  are  legally  ratable  in  the  said  rate 
or  assessment  in  respect  of  the  said  lands  so  occupied  by  them  as  aforesaid, 
the  same  consisting  entirely  of  part  of  the  grounds  which,  at  the  time  of  the 
passing  of  the  said  acts  of  George  the  Third,  were  in  the  tenure  of  the  said 
Samuel  Tewkesbury,  and  called  or  known  by  the  name  of  Barton  Farm. 

If  the  court  are  of  opinion  that  the  defendants  are  not  liable,  then  judg- 
ment o{  nolle  prosequi  is  to  be  entered  ;  but  if  the  court  are  of  opinion  that 
they  are  liable,  then  the  defendants  are  to  withdraw  their  plea,  and  the 
plaintiff  is  to  be  at  liberty  to  sign  judgment  for  the  sum  of  19/.  Is.  8d, 

Talfourdy  Seijt.,  for  the  plaintiff.  There  can  be  no  doubt  that  the  land 
in  question  is  beneficially  occupied  •by  the  defendants,  and  is  liable  r*o7c 
therefore  to  be  rated,  unless  it  falls  within  the  exception  in  the  acts 
mentioned  in  the  case.  And  the  question  is,  whether  that  exception  is  lo- 
cal, and  applies  to  the  land  at  all  times,  and  to  whatever  use  applied  ;  or  is 
an  exception  of  the  farm,  as  a  farm ;  so  that,  when  it  ceased  to  be  occupied 
as  such,  the  general  liability  to  be  rated  would  re-attach  to  the  land.  There 
are  many  cases  to  show  that  where  land  is  exempted  from  ratability  under 
certain  circumstances,  it  becomes  ratable  when  those  circumstances  cease 
to  exist ;  as  in  the  case  of  royaj  parks  or  premises  devoted  to  public  pur- 
poses, which,  if  ^in  the  beneficial  occupation  of  any  one,  become  ratable. 
But  it  must  be  admitted,  that  the  ratability  of  the  premises  in  such  cases  de- 
pends upon  the  question  of  beneficial  occupation ;  and,  therefore,  they  have 
no  great  analogy  with  the  present  case.  [Cresswell,  J.  You  would 
hardly  contend,  that  if  a  portion  of  Barton  Farm  had  been  let  to  another 
tenant,  and  occupied  by  him  as  a  farm,  it  would  become  ratable.]  Un- 
doubtedly not.  But  it  is  to  be  observed,  that  in  the  clause  of  the  11  G.  3, 
c.  9,  by  which  the  repairing  rate  is  authorized  to  be  levied,(a)  the  exception 
as  to  Barton  Farm  comes  after  a  previous  exception  of  "  all  arable,  mea- 
dow and  pasture  land,  without  the  walls  of  the  said  city."  [Tindal,  C.  J. 
That  would  seem  as  if  the  description  of  the  farm  was  local,  otherwise  it 
would  be  excepted  as  arable,  meadow  or  pasture  land.]     It  is  submitted^ 

(a)  Sapra,  p.  368. 

VOL.  vn.  30  u  2 
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that  the  moment  the  character  of  the  land  was  changed,  as  if  it  were  turned 
into  streets,  &c.,  the  exemption  would  cease.  There  can  be  no  reason  why 
land  so  occupied  should  not  be  ratable.  [Tindal,  C.  J.  There  may  have 
been  a  private  composition  with  the  owner  of  the  farm.]  If  the  whole  of 
♦S76i  *^^  excepting  clause  is  taken  together,  *the  meaning  is,  to  except 
-*  only  Barton  Farm  house  and  the  grounds  within  the  curtilage  ;  for 
all  arable  land,  &c.,  is  previously  excepted.  If  that  be  so,  then  the  com- 
pany do  not  occupy  any  part  of  that  which  is  excepted.  [Erskinc,  J.  You 
must  contend,  that  if  Mr.  Tewkesbury  had  let  out  one  of  his  stables  to  a 
coach-proprietor,  it  would  have  ceased  to  be  part  of  Barton  Farm,  and 
therefore  would  have  been  ratable.]  It  is  not  necessary  to  go  that  length, 
because  that  would  be  part  of  the  thing  expressly  excepted.  [Cress- 
well,  J.  The  case  finds  that  the  land  occupied  by  the  railway  company  is 
"  part  of  the  grounds  situate  and  being  in  the  said  parish  of  St.  Bartholo- 
mew, Hyde,  mentioned  in  the  11  G.  3,  which,  at  the  time  of  the  making 
and  passing  of  such  act,  were,  and  are  therein  mentioned  as  being,  in  the 
tenure  of  the  said  Samuel  Tewkesbury,  and  then  and  thence  hitherto,  and 
still  called  or  known  by  the  name  of  Barton  Farm ;"  that  is,  part  of  the 
grounds  expressly  exempted  from  ratability  by  the  act.] 

Sir  T.  WUde^  Serjt.,  for  the  defendants,  was  not  called  upon. 

Tindal,  C.  J.  It  appears  to  me  impossible  to  say  that  the  land  in  ques- 
tion does  not  form  part  of  that  comprised  in  the  exemption  contained  in  the 
11  G.  3,  c.  9.  And  there  is  nothing  in  that  act,  or  in  the  subsequent  act, 
whereby  that  exemption  is  limited. 

CoLTMAN,  J.,  declined  giving  any  opinion,  having  some  slight  interest  m 
the  question. 

Erskine,  J.  I  thought  at  first  that  the  term  <<  grounds,"  in  the  11  G.  3, 
c.  9,  might  mean  grounds  attached  to  the  house  of  Barton  Farm,  and  not 
♦3771  ^^^^^  *land,  &c.  But  the  parties  are  excluded  from  that  argument 
by  the  terms  of  the  case,  which  finds  that  the  lands  occupied  by  the 
company  are  part  of  the  grounds  exempted.  There  is  nothing  to  limit  the 
general  exemption. 

Cresswell,  J.  I  agree  that  the  plaintiff  is  shut  out  from  that  argument 
by  the  statement  in  the  case.  Judgment  for  the  defendants. 


BURCH  V.  CLARA  LEAKE.    Jpril  27. 

StmbU,  that  in  an  action  on  contract,  coverture  of  the  defendant  ia  an  iaaiiable  plea. 

This  was  an  action  of  assumpsit,  and  the  defendant  being  under  terms 
to  plead  issuably,  pleaded,  (by  attorney,)  that  at  the  time  of  the  alleged  con- 
tract, she  was  the  wife  of  Henry  Martin  Leake.  The  plaintiff  thereupon 
signed  judgment,  treating  the  plea  as  not  issuable. 
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Bompas,  Serjt,  in  Hilary  term  (Jan.  31)  obtained  a  rule  nisi  to  set  aside 
the  judgment  for  irregularity. 

He  referred  to  1  Archb.  Prac.  163,  7th  edit.,  where  it  is  said,  « It  seems 
a  plea  of  coverture  is  not  an  issuable  plea,"  citing  Canwell  v.  ThomaSy  2  W. 
Bl.  724 ;  but  he  submitted  the  case  referred  to  was  not  an  authority  for  that 
position. 

Talfourdy  Serjt.,  now  showed  cause.  It  must  be  admitted  that  Canwell 
V.  ThoTnas  is  not  much  in  point.(a)  ^fiut,  upon  principle,  coverture  r»Q7Q 
is  not  an  issuable  plea,  by  which  is  meant  a  plea  that  goes  to  the 
merits.  That  was  distinctly  laid  down  in  Staples  v.  HoldstB^rthj  4  N. 
C.  144,  5  Scott,  432,  6  Dowl.  P.  C.  196.  [Tindal,  C.  J.  In  that  case 
the  proposed  plea  was  the  bankruptcy  of  one  of  the  plaintiffs  after  the  com- 
mencement of  the  action.  That  plea  would  only  have  had  the  effect  of 
turning  the  plaintiffs  round,  and  compelling  them  to  bring  a  fresh  action.(&) 
The  defendant  in  this  case,  before  the  new  rules,  might  have  set  up  the 
present  defence  under  the  general  issue :  why  should  she  not  be  allowed  to 
put  that  defence  upon  the  record  ?  Cresswell,  J.  Formerly  the  plaintiff 
could  not  have  objected  to  the  plea  of  non  assumpsit,  upon  ,the  ground  that 
the  defendant  meant  to  set  up  coverture  as  a  defence  under  it.  Why  then 
should  she  not  plead  it  ?] 

ByleSy  Serjt.,  was  heard  in  support  of  the  rule. 

Per  curiam;  Rule  absolute.(c) 

J  a)  In  that  case  the  defendant,  having  appeared  as  a  feme.«ole  by  an  attorney,  and  being 
er  terms  ^o  plead  issuably,  pleaded  in  propria  persond,  non  assompsit,  describing  herself  as 
a  feme  covert  The  court  set  aside  the  plea,  and  directed  the  defendant  to  plead  non  assump- 
■it,  by  attorney, 

(b)  The  aangnees  would  probably  not  refuse  to  join,  or  allow  their  names  to  be  used,  upon 
a  Mimcient  indemnity. 

(c)  See  WUkinton  v.  Page,  antd,  Vol.  VI.  1012. 


NICKELS  V.  HASLAM  and  Others.    May  1. 

Letters  patent  were  obtained  for  improvements  in  the  manufacture  of  a  certain  article.  The 
specification  described  a  single  improvement  in  the  mode  of  manu&cturing  that  article. 
Held,  that  this  was  not  an  inconsistency  invalidating  the  patent 

Case,  for  infringing  a  patent  for  « improvements  in  the  manufacture  of 
plaited  fabrics."  The  declaration  set  out  letters  patent  granted  to  the 
plaintiff  on  the  10th  of  February,  1842,  with  the  usual  proviso,  <<  that  if  the 
plaintiff  should  not  particularly  describe  *and  ascertain  the  nature  r»^Q 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  per-  ^ 
formed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and  cause  the 
same  to  be  enrolled  in  her  majesty's  High  Court  of  Chancery,  within  six 
calendar  months  next,  and  immediately,  after  the  date  of  the  said  letters 
patent,  that  then  the  said  letters  patent,  &c.,  should  utterly  cease,  determine, 
and  become  void ;"  and  stated  that  the  plaintiff  did,  within  six  calendai 
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months  next,  and  immediately,  after  the  date  of  the  letters  patent,  to  wit, 
on  the  30th  of  July,  1842,  "  in  pursuance  of  the  said  proviso,  and  of  the 
said  letters  patent,  particularly  describe  and  ascertain  the  nature  of  the  said 
invention,  and  in  M^hat  manner  the  same  was  to  be  performed,  by  an  instru- 
ment in  writing  under  his  hand  and  seal ;  and  that  he  caused  the  same  to 
be  enrolled  in  the  said  High  Court  of  Chancery,  within  the  said  space  of  six 
calendar  months  next,  and  immediately,  after  the  date  of  the  said  letters 
patent,  to  wit,  on  the  10th  of  August,  1842." 

The  fifth  plea  stated  that  the  instrument  in  writing  in  the  declaration 
mentioned  to  have  been  enrolled  in  the  High  Court  of  Chancery  within  six 
calendar  months  next  and  immediately  after  the  date  of  the  said  letters 
patent,  was  and  is  as  follows,  that  is  to  say — "  In  making  plaited  fabrics 
for  frills  and  for  other  purposes,  the  folding  and  fastening  of  the  plaits  have 
been  performed  by  hand  after  the  fabrics  used  have  been  woven :  now,  the 
object  of  the  invention  is,  to  manufacture  plaited  fabrics  by  the  act  of  weav- 
ing in  a  loom ;  and,  in  order  that  the  invention  may  be  most  fully  under- 
stood and  readily  carried  into  effect,  I  will  proceed  to  explain  the  means 
pursued  by  me  ;  and,  in  doing  so,  I  will  first  explain  the  invention  in  its 
most  simple  form ;  and,  in  so  doing,  I  will  suppose  the  fabric  to  be  made 
according  to  the  invention,  to  be  a  plain  tabby  weaving,  of  linen,  cotton, 
•^ftOl  ^''^'  ^^  other  yarn  or  thread.  In  *explaining  the  invention,  I  will 
suppose  that  it  is  desired  to  have  a  fabric  woven  in  an  ordinar}* 
loom,  with  stripes  of  plaited  fabric  of  an  inch  and  a  quarter  wide,  and  that 
there  shall  be  stripes  of  fabric  also  one  inch  and  a  quarter  wide, — as  is 
shown  in  the  drawing  hereunto  annexed,  which  represents  a  portion  of 
fabric  according  to  the  invention :  in  such  case  the  warp  employed  would  be 
placed  on  two  warp-beams,  that  portion  of  the  warp  which  goes  to  make 
the  plaited  fabric  as  shown  at  a  a  being  warped  unto  one  beam,  and  the 
parts  of  the  warp  which  go  to  make  the  parts  6  6  of  the  fabric  being  warped 
on  to  another  beam ;  by  which  arrangement  the  two  warp-beams  can  be 
differently  weighted,  that  warp-beam  which  carries  the  spaces  of  warp 
which  go  to  make  the  plaited  fabric,  being  only  lightly  weighted,  and  the 
warp-beam  which  carries  the  spaces  of  the  warp  which  go  to  make  the 
parts  6  6  of  the  fabric  being  much  more  heavily  weighted,  care  being  ob- 
served, that,  as  the  warp  for  making  the  plaited  fabric  a  a  will  be  more 
quickly  used  up  than  the  parts  of  the  warp  which  go  to  make  the  parts  b  b 
of  the  fabric,  that  warp  should  be  longer  in  proportion:  the  weaving  is  then 
to  be  carried  on  in  the  ordinary  manner  for  weaving  tabby,  that  is,  equal 
warp-threads  up  and  equal  down,  in  forming  the  shed  for  receiving  the 
weft,  observing  however  that  the  taking  up  of  the  work  is  so  arranged  as 
to  be  done  only  so  fast  as  the  parts  of  the  warp  6  6  of  the  fabric  art  un- 
wound from  this  warp-beam,  which  may  be  performed  in  any  convenient 
manner.  I  usually  perform  the  take  up  by  means  of  weighted  cords  at- 
tached to  a  small  dancing  roller,  drawing  the  work,  as  it  is  produced,  ovei 
the  breast-beam,  the  work  being,  from  time  to  time,  wound  up  by  a  work- 
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man,  or  by  any  convenient  means.  The  work,  as  it  progresses  by  ♦he  weft, 
being  successively  thrown  in  and  beaten  up,  will  be  formed  into  plaits  a  a, 
in  consequence  of  the  warp  which  makes  •those  portions  of  the  fa-  r*ooi 
brie  being  less  weighted  ;  for,  it  will  be  readily  understood,  that,  *- 
when  the  weft  is  thrown  in  and  the  reed  is  beating  it  up,  the  warp  for 
making  the  parts  a  a,  will,  be  more  readily  unwound  than  the  parts  of  the 
warp  which  go  to  make  the  parts  b  b;  the  consequence  of  which  will  be, 
so  soon  as  a  quantity  of  weft  has  been  thrown  in  and  beaten  up,  so  that  the 
further  beating  up  will  overcome  the  weight  of  the  parts  of  the  warp  a  a, 
those  parts  Avill  give  way  to  the  reed  ;  and,  as  the  weighting  of  the  parts  of 
the  warp  which  go  to  make  the  parts  6  6  of  the  fabric  will  resist  the  beating 
up  of  the  weft  for  a  longer  time,  the  further  throwing  in  and  beating  up  of 
the  weft  will  cause  the  fabric  at  a  a,  as  made,  to  be  formed  into  plaits ;  and 
the  size  of  the  plaits  will,  in  some  degree,  depend  on  the  difference  of 
the  weighting  of  the  parts  of  the  warp  a  a  and  b;  b  for,  so  soon  as  there  has 
been  a  quantity  of  weft  thrown  in,  which,  in  the  beating  yp  of  the  reed, 
will  offer  such  resistance  as  will  overcome  the  weighting  of  the  parts  of  the 
warp  b  by  then  the  plaiting  again  commences ;  hence,  it  will  be  seen  that 
the  effect  of  the  plaiting  of  the  fabric  will  depend  upon  the  relative  speeds 
at  which  the  two  sets  of  warp-threads  a  a  and  b  b  are  unwound ;  for,  if  they 
were  equally  weighted,  or  otherwise  all  delivered  at  the  same  speed,  the 
fabric  produced  would  be  equal  in  all  parts ;  but,  as  the  one  set  bb  is  con- 
trolled to  be  delivered  slower  than  the  other  set  a  a,  the  set  of  warp- 
threads  a  a  will  be  more  quickly  used  up,  whilst  the  weft-threads  will  be 
more  closely  beaten  up  on  the  set  of  warp-threads  b  b.  1  have  here  spoken 
of  the  waip-threads  a  a  and  b  b  being  governed  by  the  difference  of  weight- 
ing, in  order  to  regulate  their  being  delivered  from  their  warp-beams  at 
different  speeds,  that  being  the  means  at  present  practised :  but  it  will  be 
evident  that  other  means  of  regulating  and  governing  the  delivery  of  the 
warp-threads  a  a  and  b  6, — so  that  they  are  *  delivered  at  different  r^ooo 
speeds,  according  to  the  plaits  desired  to  be  made, — may  be  resorted  • 
to  in  place  of  difference  of  weighting  of  the  two  sets  of  threads.  In  the 
above  description  I  have  explained  the  invention  in  the  simplest  form :  but 
it  will  be  evident,  that, — besides  tabby  weavings, — twills,  satins,  and  other, 
plain  as  well  as  ornamental,  weavingsf  may  be  made  either  in  the  plaiteu 
or  unplaited  parts  of  the  fabrics ;  and  such  plain  and  ornamental  weaving 
will  be  performed  in  the  ordinary  manner,  and  as  is  well  understood ;  for  a 
weaver  will  perceive  that  the  order  in  which  the  various  threads  of  the 
parts  a  a  of  die  warp  are  lifted  in  respect  to  each  other,  so  as  to  vary  the 
pattern  of  fabric  produced,  will  not  interfere  with  the  fabric  a  a  being  plaited 
according  to  my  invention :  and  such  is  the  case  in  respect  to  the  fabric 
made  by  the  parts  bb  of  the  warp-threads.  And,  although  I  have  only 
n)enti(V)ed  two  warp-beams  or  rollers  being  used,  a  greater  number  may  be 
employed,  care  being  observed  to  weight,  or  regulate,  them  correctly,  ac- 
cording to  the  effect  desired.   In  some  cases  it  is  desirable,  that  the  parts  b  b 
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should  he  made  double,  so  as  to  receive  cotton  or  other  filling,  or  whale- 
bone. In  such  cases  I  civide  the  parts  b  b  into  two  warps,  in  the  ordinary 
way  of  making  double  fabric,  and  as  is  well  understood.  By  such  meaas 
of  weaving  as  are  above  described,  plaited  fabrics  may  be  manufactured 
with  facility,  the  plaits  being  securely  held,  or  tied,  by  the  intennediate 
portions  of  the  fabric.  Having  thus  described  the  nature  of  the  invention, 
and  the  manner  of  performing  the  same,  I  would  have  it  understood  that  I 
do  not  confine  myself  to  the  precise  details  above  given,  provided  the  pecu- 
liar character  ef  the  invention  be  retained :  and  it  is  not  necessary  that 
the  parts  a  a  and  i  6  of  the  warps  should  be  of  the  same  materials ;  as  they 
may  be  varied  according  to  the  effect  desired  to  be  obtained.  But  what  I 
•3831  ^'^^"^>  ^^>  ^^^  mode  of  weaving  *plaited  fabrics  by  dividing  the  warp 
into  separate  sets  or  parts,  and  causing  the  separate  sets  or  parts  to 
be  delivered  at  different  speeds,  as  the  weaving  of  the  weft  proceeds."  The 
plea  further  stated  that  there  was,  and  still  is,  attached  to  the  said  instru* 
ment  in  writing,  a  certain  drawing,  with  letters  and  figures  marked  thereon, 
and  a  copy  of  which  drawing  was  thereunto  annexed ;  and  that  no  instru- 
ment in  writing  under  the  hand  and  seal  of  the  plaintiff,  other  than  and  ex- 
cept the  said  instrument  in  writing  thereinbefore  set  forth  and  contained, 
was  enrolled  in  the  said  Court  of  Chancery  within  six  calendar  months 
next  and  immediately  after  the  date  of  the  said  letters  patent,  in  pursuance 
of  the  proviso  in  the  said  letters  patent  in  that  behalf  contained  ;  and  that 
thereby,  and  by  reason  thereof,  the  said  letters  patent  became  and  still  were 
of  no  force  and  effect — verification. 

To  this  plea  the  plaintiff  demurred  generally. 

Byles^  Serjt.,  (with  whom  was  Carriey)  in  support  of  the  demurrer.  The 
specification  is  perfectly  intelligible ;  and  it  is  consistent  with  the  letters 
patent.     He  was  stopped  by  the  court. 

Charmelly  Serjt.,  (with  whom  was  Webster^)  in  support  of  the  plea.(a) 
The  specification  is  inconsistent  with  the  title  of  the  patent.  The  point  as 
*^84T  ^^  unintelligibility  does  *not  arise.  The  plaintiff,  by  his  specifica- 
tion, does  not  claim  any  improvement  in  the  article  to  be  manufac- 
tured. He  does  not  show  that  a  better,  or  a  cheaper,  article  can  be  pro- 
duced. He  professes  to  describe  a  better  mode  of  accomplishing  the  ma- 
nufacture,— an  improved  method  of  manufiicturing  certain  known  fabrics, 
accomplishing  in  the  loom  what  was  before  done  by  hand,  by  combining 
several  things,  not  stating  whether  they  are  new  or  old.  The  court  cannot 
assume  that  there  is  novelty. 

The  title  of  the  letters  patent  is  too  lai^e :  it  describes  them  as  granted 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were — «  Thai  the  inatni- 
ment  in  writing  or  specification  in  the  fifth  plea,  is  insufficient,  and  does  not  comply  with  the 
proviso  of  the  letters  patejit,  in  the  following  respects: — ^Thatthe  specification  does  not  describe 
and  ascertain  any  improvemtnti  in  the  manufacture  of  plaited  fabrics,  and  in  what  manner  the 
same  are  to  be  performed — that  the  invention  described  and  ascertained  in  the  specification,  is 
not  the  invention  for  which  the  letters  patent  were  granted — that  the  specification  is  incon- 
sistent and  repugnant  with  itself  and  the  letters  patent— «nd  that  the  tpecificatum  it  vuxmtitieiU 
with,  atid  do€$  noi  tuppoH  ikt  titU  of,  tht  taid  Utttrt  patent" 
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for  (<  improvements  in  the  manufacture  of  plaited  fabrics,'^  whereas  a  single 
improvement  only  is  suggested  by  the  specification ;  and  it  is  quite  clear, 
that  ify  in  the  title  of  a  patent,  several  improvements  in  a  manufacture  are 
mentioned,  and  one  of  the  improvements  claimed  is  not  new,  the  patent  is 
void;  Morgan  v.  Seaward^  2  M.  &  W.  544.  The  suggestion  is  false; (a) 
the  patent  has  been  obtained  by  means  of  a  false  representation  made  to  the 
Crown ;  though  it  is  possible  that  it  might  be  set  right  by  a  disclaimer. 
[Cresswell,  J.  What  has  the  plaintiff  to  disclaim  ?]  It  is  not  for  the  de- 
fendant to  make  out  a  case  for  a  disclaimer.  [Coltman,  J.  I  do  not  see 
how  he  can  say,  that  there  is  any  OTie  improvement.  Must  not  you  show 
that  there  is  only  one  improvement  ?  Tindal,  C.  J.  Are  there  not  several 
improvements  here  ?]  The  plaintiff  can  only  be.  considered  as  claiming  in 
respect  of  one  improvement  by  a  combination  of  processes.  He  does  not 
state  that  any  one  particular  process  is  new.  Either  the  specification  is  un- 
intelligible, or  it  amounts  to  the  statement  of  a  combination. 

ByleSj  Serjt.,  in  reply,  was  stopped  by  the  court. 

•TiNDAL,  C.  J.  The  objection  raised  by  this  plea  resolves  r^oot 
itself  into  something  very  much  like  that  which  was  taken  in  a  case 
which  we  had  in  the  Exchequer  Chamber,  last  term.  In  that  case — Cooke  v. 
Pearce,  (6) — it  was  held,  that  an  objection  cannot  be  taken  to  the  title  of  a 
patent,  unless  some  fraud  upon  the  Crown  or  detriment  to  the  public  can  be 
shown.  Here,  ihe  objection  is  only  to  the  title,  as  describing  the  patent  to 
have  been  granted  for  improvements  in  certain  manufacture,  whereas  the 
specification  discloses  only  one  improvement.  This  is  certainly  a  most 
subtle  objection ;  if  the  term  improvement  had  been  used,  it  would  have 
been  nomen  collectwum^  and  would  have  covered  any  number  of  improve- 
ments. I  cannot  see  why  the  variance,  if  it  be  one,  should  vitiate  the 
patent,  the  objection  being  merely  to  the  title  of  the  patent,  without  fi-aud 
upon  the  Crown  or  detriment  to  the  public.  On  this  ground,  I  think  that 
the  plaintiff  is  entitled  to  judgment. 

CoLTBfAN,  J.  I  think  the  title  of  this  patent  is  true.  The  claim  is  not 
made  for  any  improvement  separately,  but  for  the  whole.  Whether  the 
plaintiff  could  have  claimed  for  each,  is  a  matter  not  before  us.  I  do  not 
see  how  that  question  can  now  be  raised.  For  any  thing  that  appears  on 
the  face  of  the  plea,  the  invention  may  consist  of  more  improvements  than 
one  I  think  there  is  no  objection  to  the  title.  Though  the  plaintiff  con- 
fines himself  in  his  specification  to  one  improvement,  it  does  not  follow 
that  the  combined  processes  are  nqt  properly  described  as  several  improve- 
ments. 

Erskine,  J.,  was  at  chambers. 

Cresswell,  J.  I  cannot  say  that  the  plaintiff  has  not  complied  with 
the  condition  in  the  letters  patent.  Judgment  for  the  plaintiff. 


(o)  Vid 
(6)  Iii< 


(a)  Vide  Gledttane$  ▼.  The  Earl  of  Sandwich^  ante,  Vol.  IV.  p.  996,  1030(6). 
*    '  I  error  from  Q.  B.,  13  Law  Joom.  N.  8. 189. 
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To  a  declaration  in  debt  by  A.  against  B.  for  191/.  5s.  due  for  2}  yean*  rent  under  a  deniise, 
by  indenture,  B.  pleaded  as  to  40/.  10s.,  parcel,  &c,  that,  before  the  making  of  the  indenture, 
A.  conveyed  parcel  of  the  demised  premises  to  C,  in  fee,  who  devised  the  same  to  D.,  his 
wife,  and  E.  and  their  heirs;  that,  offer  the  commenrenxent  of  the  suity  D.  and  E.  "  gave  notice 
to  B.  of  their  title,  and  required  him  to  pay  them  such  portion  of  the  rent,  not  paid  o\&  to 
the  plaintifl*  at  the  time  of  the  giving  of  the  said  notice,  as  might,  on  a  just  apportionment,  be 
found  to  be  the  just  proportional  part  thereof  in  respect  of  the  said  parcel  of  the  demised 
premises;  and  D.  and  E.  then  gave  notice  to,  and  threatened  B.,  that  if  he  should  neglect  or 
refuse  forthwith  to  pay  over  such  proportional  part  to  D.  and  E.,  they  would  immediately 
eject  and  expel  him  from  the  said  parcel;  that  the  said  sum  of  40/.  10s.  was  the  sum  w^hich, 
upon  a  just  apportionment  of  the  said  rent,  would  be,  and  was,  the  proportional  part  of  the 
rent  in  respect  of  the  said  parcel,  and  was  at  the  time  of  the  notice  unpaid  to  A. ;  that  the 
rent  sued  for  accrued  and  became  due  afler  the  death  of  C. ;  that,  if  B.  had  not  paid  the  40/. 
10s.  to  D.  and  E.,  they  would  have  proceeded  to  eject  and  expel  the  defendant  from  the  said 
parcel  of  the  demised  premises,  wherefore  P.,  after  the  commencement  of  the  suit,  neoeaaarilj 
and  unavoidably  paid  them  that  sum ;  and  that  A.  never  had  any  thing  in  the  said  parcel  of 
the  demised  premises,  except  as  appeared  in  that  plea :  Held,  that  this  was  neither  a  good 
plea  of  eviction,  the  notice  being  subsequent  to  the  rent  becoming  due ;  nor  a  good  plea  of 
payment,  inasmuch  as  the  alleged  payment  was  not  in  satisfaction  of  any  charge  upon  the 
land  or  of  any  debt  due  from  A. 

Debt,  for  191/.  bs.  due  upon  a  covenant. 

The  declaration  stated  that  on  the  27th  of  July,  1840,  by  a  certain  in- 
denture then  made  between  the  plaintiflf  of  the  one  part,  and  the  defendant 
of  the  other  part,  the  plaintiff  demised  unto  the  defendant  certain  lands  and 
tenements,  habendum  from  the  25th  of  March  then  last  past,  for  the  term  of 
ten  years  thence  next  ensuing ;  yielding  and  paying  therefore,  yearly  during 
the  term,  unto  the  plaintiff,  her  heirs,  or  assigns,  the  yearly  rent  of  76/.  lO^., 
by  equal  half-yearly  payments,  on  the  29th  of  September  and  the  25th  of 
March  in  every  year,  the  first  half-yearly  payment  to  be  made  on  the  29th 
ol  September  then  next  ensuing ;  and  the  defendants  did  thereby  covenant 
with  the  plaintiff  that  he  the  defendant  would,  during  the  term,  pay  unto 
the  plaintiff  the  said  yearly  rent,  on  the  days  and  at  the  times  thereinbefore 
•3871  appointed  for  payment  thereof,  •'without  any  deductions.  Aver- 
ment, that  by  virtue  of  this  demise  the  defendant,  afterwards,  &c., 
entered  upon  the  demised  premises,  and  was  possessed  thereof  for  the  term 
so  to  him  therein  granted :  Breach — that  after  the  making  of  the  indenture, 
and  during  the  tenn,  to  wit,  on  the  29th  of  September,  1842,  191/.  b$.  of 
the  rent  aforesaid,  for  two  years  and  the  half  of  another  year  of  the  said  term, 
ending  on  the  day  and  year  last  aforesaid,  became  due  from  the  defendant 
to  the  plaintiff,  and  still  was  in  arrear  and  unpaid.  The  declaration  stated 
by  way  of  excuse  of  profert,  that  the  indenture  was  in  the  possession  of  the 
defendant. 

Third  plea,  as  to  the  sum  of  40/.  10^.,  parcel  of,  &c.,  that,  before  and  at 
the  time  of  the  making  of  the  indenture  of  lease  next  thereinafter  mentioned, 
the  plaintiff  was  seised,  in  her  demesne  as  of  fee,  of  and  in  parcel  of  the 
demised  premises,  to  wit,  one  full  and  undivided  moiety  of  and  in  certain 
closes,  parcel  of  the  said  demised  premises,  called,  &c. ;  and  the  plaintifi 
being  so  seised,  afterwards  and  before  the  making  of  the  indenture  in  thi 
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declaration  mentumedy  to  wit,  on  the  31st  of  December,  1838,  oy  a  certain 
iDdenture  of  bargain  and  sale,  then  made  between  the  plaintiff  and  Edward 
Boodle,  the  plaintiff,  in  consideration  of  5s.  then  therefore  paid  by  Boodle 
to  the  plaintiff,  did  bargain  and  sell  the  said  parcel  of  the  said  demised 
premises  to  Boodle,  habendum  to  Boodle,  his  executors,  &c.,  from,  &c.,  for 
the  term  of  one  whole  year,  &c.,  praut  patet;  by  virtue  of  which  indenture, 
and  by  force  of  the  statute,  &c.,  Boodle  then  became  possessed  of  the  said 
parcel  for  the  said  term  so  to  him  therein  granted :    And  the  plaintiff  being 
so  interested,  and  Boodle  being  so  possessed  as  aforesaid,  afterwards,  and 
before  the  making  of  the  indenture  in  the  declaration  mentioned^  to  wit,  on 
the  1st  of  January,  1839,  by  a  certain  indenture  of  release  then  made  be- 
tween the  plaintiff  of  the  first  part.  Boodle  *of  the  second  part,  and     r*qoo 
Richard  Parry  Jones  of  the  third  part,  the  plaintiff' released  the  said 
parcel  to  Boodle,  habendum  unto  Boodle  and  his  heirs  for  ever,  to  such  uses 
as  Boodle  should  in  the  manner  therein  mentioned  appoint ;  and,  in  default 
of  such  appointment,  to  the  use  of  Boodle  and  his  assigns  for  his  life,  saris 
waste ;  and,  from  the  determination  of  that  estate  in  his  lifetime,  to  the  use 
of  Jones,  his  executors  and  administrators,  during  the  life  of  Boodle,  in 
trust  for  Boodle  and  his  assigns  during  his  life ;  and,  from  the  determination 
of  the  estate  so  limited  to  Jones,  his  executors  and  administrators,  to  the 
use  of  Boodle,  his  heirs  and  assigns  for  ever :  and  by  the  last  mentioned  in- 
denture Boodle  declared  that  any  wife  of  his  who  should  become  his  widow, 
and  who,  but  for  such  declaration,  would  or  might,  notwithstanding  the 
uses  and  limitations  thereinbefore  cor 'Gained,  be  entitled  to  dower  out  of  the 
hereditaments  thereby  released,  should  not  have  or  be  entitled  to  dower,  or 
any  right,  title,  or  interest  to  the  same  or  any  part  thereof;  and  thereupon 
Boodle  then  became  seised,  in  manner  aforesaid,  of  the  said  parcel.     And 
Boodle,  being  so  seised,  afterwards,  to  wit,  on  the  16th  of  February,  1841  ^ 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearing, 
&c.,  and  signed  by  him.  Boodle,  and  attested  and  subscribed  in  the  presence 
of  Boodle  by  two  credible  witnesses ;  and  thereby,  amongst  other  things, 
devised  the  said  parcel  of  the  demised  premises  to  his  wife  Ann  Boodle  and 
John  Pickstock,  habendum  unto  and  to  the  use  of  Ann  Boodle  and  John 
Pickstock,  their  heirs  and  assigns :  E.  Boodle,  afterwards,  to  wit,  on,  &c. 
died  so  seised,  without  having  made  any  appointment,  and  without  having 
altered  or  revoked  his  said  will ;  whereupon  and  whereby  Ann  Boodle  and 
John  Pickstock  then  became  and  thence  had  been  and  still  were  seised  of 
the  said  parcel  of  the  demised  premises,  as  of  fee :   That  the  plaintiff,  at 
the  time  of  *the  making  of  the  indenture  of  release,  and  thence  unto     r«QOQ 
and  at  the  time  of  the  making  of  the  indenture  in  the  declaration 
mentioned,  was  in  possession  of  the  said  parcel  of  the  demised  premises : 
Thaty  after  the  commencement  of  the  suitj  and  before  that  day^  to  witj  on  the 
9th  of  January,  1843,  Ann  Boodle  and  Pickstock  gave  notice  to  the  de- 
fendant of  the  premises  in  the  plea  mentioned,  and  then  required  the  defendant 
to  pay  to  them  such  portion  of  the  said  rent  reserved  by  the  indenture  in  the 
VOL.  vn.  31  X 
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declaration  mentioned  not  paid  over  to  the  plaintiff  at  the  time  of  the  giviii|{ 
of  the  said  notice,  as  might,  on  a  just  apportionment  of  the  said  rent,  be 
found  to  be  the  just  proportional  part  thereof  in  respect  of  the  said  parcel  of 
the  demised  premises ;  and  ^nn  Boodh  and  J.  Pickstock  then  gave  notice  to 
the  defendaant  and  threatened  the  defendant  j  thatj  if  he  should  neglect  or  refuse 
forthtoith  to  pay  over  to  Ann  Boodle  and  J.  Pickstock  such  proportional  pari 
of  such  renty  they  would  immediately  proceed  to  eject  and  expel  the  defmdant 
from  the  said  parcel  of  the  demised  premises  y  and  should  duly  put  the  lavo  in 
force  against  the  defendant  as  they  might  he  advised :  That,  at  the  respective 
times  when  the  said  parcel  of  the  said  debt  became  due  as  in  the  declaration 
mentioned,  and  when  the  said  notice  was  given,  the  said  sum  of  40/.  10^.  \^as 
and  yet  is  the  sum  which,  upon  a  just  apportionment  of  the  rent  reserved  by 
the  indenture  in  the  declaration  mentioned,  would  be,  and  was,  the  just  propor- 
tional part  of  the  said  rent  in  respect  of  the  said  parcel  of  the  demised  pre- 
mises ;  and  that,  at  the  time  of  the  giving  of  the  said  notice,  the  said  sum 
of  40/.  10*.  was  wholly  unpaid  to  the  plaintiff:  That  the  rent  Tvhereof  the 
said  sum  of  40/.  10s.  was  parcel  as  aforesaid,  accrued  and  became  due  to 
the  plaintiff  under  and  by  virtue  of  the  indenture  in  the  declaration  men- 
tioned, after  the  death  of  £.  Boodle,  to  wit,  for  the  period  which  elapsed 
•3901  '^^^^^^^  *^^  ^^^^  ^^  September,  *1841,  and  the  said  29th  of  Sep- 
tember, 1842 :  That,  if  the  defendant  had  not  paid  to  Ann  Boodle 
and  J.  Pickstock  the  said  sum  of  40/.  10^.,  Ann  Boodle  and  J.  Pickstock 
tDOuld  have  proceeded  to  eject  and  expel  the  defendant  from  the  said  parcel  of 
the  demised  premises,  and  to  put  the  law  in  force  against  him,  pursuant  to  the 
said  notice:  Wherefore  the  defendant,  aftenvards,  and  after  the  com- 
mencement of  the  suit,  and  before  that  day,  to  wit,  on,  &c.,  did  necessarily 
and  unavoidably  pay  to  Ann  Boodle  and  J.  Pickstock  the  said  sum  of  40/.  10s.; 
as  he  lawfully  might,  for  the  cause  aforesaid :  And  that  the  plaintiff  never 
had  any  thing  in  the  said  parcel  of  the  demised  premises  except  as  ap- 
peared in  that  plea.  Verification.  Profert  was  made  in  the  plea  of  the 
mdenture  of  the  31st  of  December,  1838. 

Special  demurrer  to  this  plea,  assigning  for  causes — that  it  altogether  de- 
nied the  title  of  the  plaintiff,  and,  in  fact,  amounted  to  a  special  plea  of  nU 
habuit  in  tenementis  as  to  parcel  of  the  premises,  which  the  defendant  was 
estopped  from  pleading  (a) — ^that  it  contravened  the  rule  of  law  that  a  ten- 
ant shall  not  dispute  his  landlord's  title,  and  the  rule  of  law  that  a  man  shall 
not  contradict  his  own  indenture,  &c.     Joinder. 

Channelly  Serjt.,  (with  whom  was  WilleSy)  in  support  of  the  demurrer. — 
This  plea,  which  is  in  bar  only  of  the  further  maintenance  of  the  action,  is 
clearly  bad  in  substance.  It  is  not  a  plea  showing  an  assignment  by  the 
lessor  of  part  of  the  premises,  but  on  being  examined  will  be  found  to  be 
an  informal  plea  of  eviction  ;  and,  if  so,  it  is  defective  for  not  showing  that 

(a)  Vide  4  Net,  &,  M.  29.  The  estoppel  by  the  indenture  appearing  on  the  record,  the 
pUintifi' might  avail  himself  of  it  on  demarrer  without  replying  the  estoppel.  1  Wma.  Saaod. 
9U5  (note  i). 
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the  alleged  eviction  took  place  before  the  rent  became  due ;  Com.  Dig. 
Pleader,  {2  W.  50).  An  attempt  will  be  made  to  liken  •this  case  r#oqi 
to  that  of  a  payment  to  a  party  having  title  paramount;  but,  al- 
though  there  are  cases  which,  at  first  sight,  appear  to  resemble  the  present, 
on  examination,  they  will  be  found  to  be  distinguishable.  In  Sapsford  v. 
Fletcher  J  4  T.  R.  511,  the  land  was  subject  to  a  ground-rent,  and  the  pay- 
ment of  it  by  the  tenant  was  a  compulsory  payment  of  the  debt  of  his  land- 
lord. So,  in  Taylor  v.  Zamira,  6  Taunt.  524,  where,  to  an  avowry  for 
rent,  it  was  held  to  be  a  good  plea,  that,  before  the  lessor  had  any  thing  in 
the  land,  a  termor  granted  an  annuity  or  rent-charge,  and  granted  and  cove- 
nanted that  the  grantee  might  distrain  on  the  premises ;  that  the  annuity  was 
in  arrear,  and  the  grantee  demanded  it,  and  threatened  a  distress ;  and  that 
the  plaintiff  paid  her  the  amount  of  the  rent  due  to  the  avowant,  and  so  no- 
thing in  arrear — the  payment  to  the  grantee  of  the  annuity  was  treated  as  a 
payment  to  the  avowant,  inasmuch  as  it  was  a  charge  on  the  laud.  So, 
Pope  v.  BiggSj  9  B.  &  C.  245,  4  Mann.  &  Ryl.  193,(a)  proceeded  upon 
the  same  principle  as  the  two  former  cases,  inasmuch  as  the  land  was  sub- 
ject to  a  mortgage,  and  payment  to  the  mortgagee  was  held  an  answer  to  an 
action  for  rent  by  the  mortgagor.  Here,  there  was  no  charge  upon  the  land, 
nor  is  there  a  payment  of  any  debt  due  from  the  plaintiff. 

Talfourdy  Serjt.,  (with  whom  was  E,  V,  WUHamSj)  contra.  This  is  nei- 
ther a  plea  of  m7  habuit  in  tenementiSj  nor  a  plea  of  eviction :  it  is  a  special 
plea  of  payment.  In  Pope  v.  Biggs,  the  mortgagee  was  held  to  be  en- 
titled not  only  to  the  rent  to  become  due,  but  to  that  which  was  then  due, 
so  as  to  make  that  case  approach  very  near  to  the  present.  Johnson  v. 
Jones,  9  Ad.  &  E.  809, 1  P.  &  D.  651,  still  more  closely  resembles  this. 
There,  to  an  avowry  of  a  *distress  for  rent,  the  plaintiff  pleaded,  r*oqo 
that,  before  the  defendant  had  any  interest  in  the  premises,  they 
were  mortgaged  in  fee  ;(6)  that  the  mortgagor  remained  in  possession,  and 
demised  to  the  defendant :  that  the  defendant,  the  mortgage  money  being 
still  due,  demised  to  the  plaintiff;  that  afterwards,  the  mortgage  money  be- 
ing still  due,  and  interest  thereon,  and  14/.,  avowed  for  by  the  defendant, 
being  also  in  arrear,  the  mortgagee  gave  notice  to  the  plaintiff  to  pay  the 
14i.  to  him  instead  of  to  the  defendant,  and  threatened,  in  case  of  non-pay- 
ment, to  put  the  law  in  force,  and  was  then  about  to  put  the  law  in  force, 
wherefore  the  plaintiff  necessarily  paid  that  sum  to  the  mortgagee,  and  so 
the  said  sum  was  not  in  arrear ;  concluding  with  a  verification.     It  was 

(d\  As  to  the  grounds  of  the  decision  in  that  case,  see  4  Mann.  6c  Rjl.  193  (o). 

(6)  This  amounted  to  an  alkgation,  that,  at  the  time  of  the  demise,  the  lessor  had  no  tegal 
Mtate,  ue,  no  ettale,  in  the  picmises.  Bat  if  the  demise  was  by  indenture,  (as  the  avowry 
■bowed  it  to  be,)  the  demise  itself  created  a  legal  estate  in  fee  by  estoppel,  as  between  the  lessor 
•nd  the  leasee.  The  precedent  mortgage,  to  be  a  charge  upon  the  new  fee  by  estoppel  gained 
^  the  demise  by  indenture,  must  be  considered  as  a  charge  created  by  a  stranger,  who  after^ 
wurdi  acquired  the  fee.  That,  however,  does  not  appear  to  have  been  the  character  of  the  de- 
fence set  up  in  Johtuon  ▼.  Jone$.  It  would,  perhaps,  have  been  difficult  to  present  the  equitable 
rounds  for  relief  which  existed  in  that  case,  in  any  form  of  plea  which  would  have  been  con 
vtent  with  the  law  of  estoppel  or  with  our  feudal  rules  of  tenure. 
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held,  on  special  demurrer,  that  the  plea  was  good,  being  a  plea  of  payment, 
and  not  of  ni7  habuitin  tenementis ;  and  that  it  was  not  bad  for  setting  out 
the  circumstances  of  the  payment,  or  for  concluding  with  a  verification. 
The  only  difference  between  that  and  the  present  is,  that  it  was  the  case  of  a 
mortgage,  and  this  of  an  absolute  conveyance,  and  that  there  the  whole  premises 
were  mortgaged,  and  here  a  part  only  was  conveyed.  Lord  Denman  there 
said :  «  This  is  not  a  plea  of  m7  halmit  in  tenementisy  but  of  payment.  It  was 
•3931  ^^'^^^'^'y  necessary  for  the  plaintiff^'s  purpose  to  *show  a  defect  of 
title  in  the  lessor ;  but  the  plaintiff*  does  not  set  that  up  by  way  of 
avoiding  the  lease,  but  merely  to  show  that  it  brought  upon  him  the  neces- 
sity of  paying  the  interest  on  the  mortgage,  through  the  lessor^s  default,  and 
that  such  payment  was  for  the  lessor's  benefit.  This  plea  does  not  appear 
to  me  to  differ  substantially  from  the  pleas  in  Sapsfardv.  Fletcher  and  Taylor 
V.  Zamira^  where  payments  made  in  exoneration  of  charges  on  the  demised 
premises  were  allowed  to  be  pleaded  in  satisfaction  of  rent."  And  Litti-e- 
DALE,  J.,  said:  «  Where  a  lessor  avows  for  a  distress  for  rent,  a  plea  that 
another  person  had  a  prior  title  to  his,  without  an  averment  of  eviction,  is 
not  good.  But  this  is  not  a  plea  of  nt/  habmt  in  tenementis  ;  it  shows  only, 
that,  before  the  lease,  another  person  had  an  interest  in  the  demised  pre- 
mises, by  way  of  charge  upon  them :  but,  non  canstal  therefore,  that  the 
lessor  had  not  power  to  make  the  lease.  The  plea  merely  states  that  the  lease 
was  made  subject  to  such  charge ;  that  14/.  was  due  for  rent  to  the  de- 
fendant ;  and  that  the  plaintiff*,  upon  notice  from  the  mortgagee,  paid  that 
sum  to  him,  not  as  rent,  but  in  satisfaction  of  the  interest  due  to  him  upon 
his  mortgage.  Both  Sapsford  v.  Fletcher  ^nA  Taylor  v,  Zamira  are  autho- 
rities for  the  plaintiff*.  In  those  cases  the  lessor  had  not  an  entire  interest, 
but  held  subject  to  certain  charges ;  it  can  make  no  diff*erence  whether  the 
charges  are  by  way  of  mortgage,  annuity,  or  any  thing  elsey  In  one  re- 
spect this  case  is  stronger  than  that  o(  Johnson  v.  Jones  ;  for  here  there  was 
a  distinct  threat  to  bring  an  ejectment ;  whereas  in  Johnson  v.  Jones  there 
were  only  some  vague  expressions  as  to  putting  the  law  in  force. 

Channelly  Seijt.,  in  reply.  Johnson  v.  Jones  is  clearly  distinguishable 
from  the  present  case.  It  oi^y  follows  up  the  doctrine  laid  down  in  iSzp^- 
•^Q41  -^^  ^*  ^'^*^>  Taylor  *v.  Zamira^  and  Pope  v.  Biggs.  In  all 
of  those  cases,  there  was,  at  the  time  of  the  demise,  a  charge  upon 
the  land ;  and  they  decide,  that  where  there  is  such  a  charge,  the  tenant  may 
treat  a  payment  to  the  party  having  such  charge  as  a  payment  to  the  lessor. 
Here,  there  is  no  charge  at  all  upon  the  land,  and  no  debt  due  in  respect 
thereof  from  the  plaintiff*;  and  both  of  those  circumstances  ought  to  have 
concurred  to  make  the  payment  in  this  case  good.  It  is  a  settled  rule  of 
law,  that  a  right  of  action  can  only  be  discharged  by  a  release,  or  by  some- 
thing amounting  to  accord  and  satisfaction.  At  the  most,  the  plea  can  only 
amount  to  a  plea  of  eviction,  and  is  bad  for  the  reason  already  given. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  plea  cannot  be  supported.  It 
must  be  considered  either  as  a  plea  of  eviction  and  expulsion,  or  as  a  plea 
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of  payment  of  a  portion  of  the  rent  by  compulsion  to  some  one  authorized 
to  receive  it,  by  reason  of  having  a  charge  upon  the  land.  If  it  is  to  be 
looked  upon  as  a  plea  of  eviction,  the  defendant  was  bound  to  show  that 
the  eviction  took  place  before  the  rent  became  due.  So  far  from  that  being 
so,  the  fact  is  otherwise,  for  the  alleged  eviction  does  not  appear  to  have 
taken  place  until  afler  action  brought.  The  plea,  therefore,  as  a  plea  of 
eviction,  afibrds  no  answer  to  the  plaintiflf^s  claim.  Is  it  then  a  plea  in  the 
nature  of  a  plea  of  payment  to  a  special  agent  of  the  landlord  ?  The  cases 
that  have  been  cited  are  distinguishable.  In  Sapsford  v.  Fletcher^  4  T.  R. 
511,  there  was  a  claim  for  ground-rent ;  and  the  tenant  was  liable  Jto  a  dis- 
tress unless  he  paid  it.  Having  paid  the  ground-rent  in  order  to  relieve 
himself  from  that  pressure,  it  was  held  that  he  might  treat  such  payment  as 
a  payment  to  his  immediate  landlord.  So,  *in  Pope  v.  Biggs^  9  B.  r«oQR 
&.C.  245,  4  Mann.  &.  Ryl.  193,  where  the  premises  had  been  mort-  ^ 
gaged,  and  the  tenant  received  notice  from  the  mortgagee,  who  demanded 
the  rent,  and  received  it  in  satisfaction  of  interest  due  upon  the  mortgage ; 
it  was  held  that  this  was  a  good  payment.  There,  the  principal,  at  least, 
was  a  charge  upon  the  land ;  and  it  might  be  considered,  that  the  mort- 
gagor had  appointed  the  mortgagee  his  agent  to  receive  the  rent  if  he 
thought  fit  to  demand  it. (a)  Here,  the  plea  alleges  that  the  plaintiff,  before 
making  the  lease  to  the  defendant^  conveyed  part  of  the  property  in  respect 
of  which  the  rent  is  claimed,  to  one  Edward  Boodle,  whose  devisees,  after 
the  commencement  of  the  action,  set  up  a  claim  to  a  proportional  part  of 
the  rent.  On  what  ground  is  it  that  the  sum  of  40/.  lO^.,  rather  than  any 
other  sum,  has  been  fixed  upon  as  the  proportional  part  of  the  rent  to  which 
these  devisees  are  entitled  ?  What  power  is  there  to  apportion  the  rent  ? 
Where  a  party,  having  granted  a  lease  of  premises,  afterwards  parts  with  a 
portion  of  them,  the  tenancy  is  still  subsisting ;  and  the  law  steps  in  to  ap- 
portion the  rent  between  the  parties  entitled.(6)  But  the  doctrine  of  ap- 
portionment does  not  apply  here.  The  defendant  is  not  tenant  of  part  of 
the  premises  to  the  devisees  of  E.  Boodle.  Those  parties  are  not  before 
the  court ;  and  the  jury  could  not  apportion  the  rent.  In  so  doing  they 
would  be  taking  upon  themselves  to  make  a  division,  when  one  of  the 
parties  would  not  be  bound  by,  and  might  not  be  satisfied  with  the  appor- 
tionment. There  is  this  further  difficulty ;  it  does  not  appear  that  this  sum 
of  40Z.  10^.  is  any  charge  upon  the  land  at  all.  The  devisees  might  r^ono 
Vhoose  to  have  the  land  back  again,  and  the  defendant  is  not  pay-  ^ 
ing  a  sum  for  which  the  plaintiff  is  liable.  It  seems  to  me,  therefore,  that 
on  neither  ground  is  this  plea  an  answer  to  the  action,  not  being  so  either 
as  a  plea  of  eviction  or  as  a  plea  of  payment,  and  that  the  plaintiff  is  entitled 
to  judgment. 
CoLTMAN,  J.     I  also  am  of  opinion  that  this  plea  is  bad,  on  the  grounds 

(a)  Bot  the  judgment  in  Pope  v.  Bigga  appears   to  have  proceeded  upon  leas  plausibks 
inmnda,  vide  4  Mann.  A  RyL  193  (a). 
(6)  Vido  Co.  Litt  148  a,  RobtrU  v.  Snell,  ant^,  VoL  I.  579,  589. 
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stated  by  the  Lord  Chief  Justice.  If  it  is  to  be  treated  as  a  plea  of  evic- 
tion, it  alleges  an  eviction  subsequent  to  the  time  of  the  rent  becoming  due, 
and  is  insufficient  on  that  ground.  Neither  do  I  think  that  it  can  be  con- 
sidered as  a  plea  of  payment.  If  it  is  to  be  so  treated,  it  must  be  the  pay- 
ment of  a  debt  due  from  the  plaintiff;  but  it  does  not  appear  that  there  was 
any  debt  due  from  the  plaintiff  to  Ann  Boodle  and  John  Pickstock.  It  may 
be  that  they  might  have  some  remedy  against  him  for  their  share  of  tlie 
mesne  profits :  but  by  the  conveyance  to  them  by  the  plaintiff  of  part  of  the 
premises,  no  debt  has  been  constituted  between  them. 

Erskine,  J.  I  am  of  the  same  opinion.  This  plea  cannot  be  held  bad 
on  the  ground  that  it  amounts  to  a  plea  of  nil  habuit  in  tenemeniisy  for  the 
reasons  given  in  Sapsford  v,  Fletcher  {a)  and  Pope  v.  Biggs. (b)  But  it  can- 
not be  treated  as  a  plea  of  payment,  there  being  no  debt  due  from  the  plain- 
tiff to  Ann  Boodle  and  John  Pickstock,  nor  any  charge  on  the  land,  so  as 
to  fall  within  Johnson  v.  Jones,  9  Ad.  &  E.  809,  1  Perr.  &  Dav.  651.  As 
a  plea  of  eviction,  it  is  bad,  as  already  observed,  for  not  showing  an  evic- 
tion before  the  rent  became  due. 

**?971  *Cresswell,  J.  In  Johnson  v.  Jones,  Littledale,  J.,  held  the 
plea  to  be  good  ;  not  as  a  plea  of  nil  habuit  in  tenemenlis,  nbr  as  a 
plea  of  eviction,  but  because  it  showed  that  the  lease  was  made  subject  to 
a  prior  charge,  viz.,  a  mortgage,  which  the  tenant  was  compelled  to  pay. 
I  agree  that  the  present  plea  is  not  a  plea  of  nil  habuit  in  tenementis.  It  is 
either  a  plea  of  eviction,  bad  because  it  alleges  an  eviction  subsequent  to 
the  rent  becoming  due ;  or  a  plea  of  payment,  bad  because  it  shows  neither 
a  payment  to  the  plaintiff  nor  a  payment  made  by  his  authority.  Neither 
does  it  set  up  a  payment  of  a  debt  due  from  the  plaintiff,  or  of  a  charge  upon 
the  land,  so  as  to  bring  the  case  within  any  of  the  cases  cited. 

Judgment  for  the  plaintiff. 

(a)  And  see  T.  41,  E.  3,  Fitz.  Abr.  tit  Jceompt,  pi.  33;  F.  N.  B.  U6,  Q.  n.;  1  Vin.  Abr. 
161,  pi.  8,  9. 

(6)  Vide  miprd,  396  (6). 


HARPER  V.  PHILLIPPS.     May  3. 

The  issue,  as  set  out  in  a  writ  of  trial,  stated  the  suing  out  of  a  former  writ  of  summons,  to 
meet  a  plea  of  the  statute  of  limitations.  The  plaintiff  having  obtained  a  verdict,  upon  in 
issue  taken  on  the  accrual  of  the  action  within  six  years,  the  court  refused  to  grant  a  new 
trial,  upon  an  affidavit  that  no  such  writ  had  ever  been  returned,  and  that  no  continuance' 
had  been  entered  on  the  roll,  and  that  the  issue  delivered  contained  no  notice  of  a  former 
writ 

Debt,  for  goods  sold  and  delivered,  work,  labour,  and  materials.  The 
defendant  paid  1/.  65.  into  court,  and  to  the  residue  pleaded  nunqu^fn 
indebitatus,  and  the  statute  of  limitations,  to  which  the  plaintiff  replied  bff 
simply  taking  issue. 

At  the  trial  before  the  under-sheriff  of  Gloucestershire,  it  appeared  tha 
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!he  goods  had  been  supplied  and  the  work  performed  in  1836.     The  date 
of  the  writ  of  summons  was  the  27th  of  January,  1844 ;  but,  by     r*oQo 
*tbe  issue,  it  was  alleged  that  the  plaintiflT  had  sued  out  a  former     ^ 
vrit  on  the  28th  of  January,  1841. (a) 

Talfourdj  Serjt.,  upon  an  affidavit  stating  that  no  writ  had  ever  been 
returned,  and  no  continuances  entered,  and  that  the  issue  delivered  con- 
tained no  notice  of.  any  former  writ,  moved  to  set  aside  the  writ  of  trial  and 
subsequent  proceedings  for  irregularity.  The  objection  was  overruled  by 
the  under-sheriff,  who  said  that  he  could  only  deal  with  the  writ  of  trial 
before  him.  [Cresswell,  J.  Your  real  objection  appears  to  be,  that  the 
issue  was  incorrectly  made  up.     If  not,  I  do  not  see  how  you  can  stir.] 

TiNDAL,  C.  J.  It  seems  to  me  that  the  defendant  should  not  have  this 
rule.  He  should  have  come  promptly  to  the  court  or  to  the  judge  at  cham- 
bers to  set  the  issue  aside. 

CoLTMAN,  J.  The  trial  seems  to  have  been  perfectly  right.  I  agree  that 
we  ought  not  to  interfere  with  the  issue  at  this  stage  of  the  proceedings. 

The  rest  of  the  court  concurred.  Rule  refused.(6) 

(a)  By  the  aniformity  of  process  act,  (2  &  3  W.  4,  c  39,  s.  10,)  it  is  provided,  that  l^  wH 
writ  shall  be  available  to  prevent  the  operation  of  any  statute  whereby,  &c,  unless  the  df-.%nd- 
ant  shall  be  •  •  •  served  therewith  •  *  •  or  unless  such  writ  and  every  writ  (if 
any)  issued  in  continuation  of  a  preceding  writ,  shall  be  returned  rum  ett  inventiu  and  entered 
of  record,  within  one  calendar  month  next  after,  dec.,  and  unless  every  writ  issued  in  continua* 
tion  shall  be  issued  within,  dec.,  and  shall  contain  a  memorandum  specifying  the  day  of  the 
date  of  the  first  writ 

(6)  Qu^tre,  whether  the  special  matter  should  not  have  been  replied. 


•CUNTON  V.  PEABODY.   May  4.  [•399 

In  trover  for  certain  United  States  treasury  notes,  the  defence  set  up  was,  that  the  notes  had 
been  forged  by  the  plaintiff,  who  offered  them  for  sale  to  the  defendant,  by  whom  they  were 
detained,  and  that  to  prove  this  it  was  necessary  to  send  out  a  commission  to  examine  wit- 
nesses in  America.  On  granting  the  commission,  the  court  required  the  defendant  to  depo- 
at  the  notes  with  the  masters.  On  the  motion  of  the  defendant,  a  rule  was  subsequently 
made  for  delivering  out  the  notes  to  some  person  to  be  agreed  on,  or  to  be  named  by  the 
master,  for  the  purpose  of  producing  them  to  the  witnesses  under  the  commiasion,  the  de- 
fendant giving  security  to  the  satisfaction  of  the  master  for  their  safe  return,  and  depositing 
fac  simiUt  in  lieu  of  them. 

The  court  considered  that  this  rule  was  complied  with  by  depositing  fnc  timiles  exhibiting  in 
otitlint  the  figures  and  emblematical  devices  on  the  face  of  the  notes,  together  with  a  tracing 
of  the  endorsements. 

Trover,  for  the  conversion  of  four  United  States  treasury  notes,  for 
1000  dollars  each.(c) 

The  defence  intended  to  be  set  up  was,  that  the  plaintiff  either  had 
forged,  or  uttered,  a  forged  deposit  note,  of  which  forgery  the  notes  in 
question  were  the  proceeds.  It  was  also  alleged  that  one,  if  not  more,  of 
the  endorsements  on  these  notes  was  forged. 

In  Hilary  term  last,  a  rule  was  obtained  on  the  part  of  the  defendant,  for 
a  commission  to  examine  witnesses  in  New  York  and  in  other  parts  of  the 

(c)  The  plaintiff  had  also  brought  an  action  against  the  defendant,  for  false  imprisonmetit. 
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United  States ;  and  it  was  made  a  part  of  the  rule,  that  the  notes  should  be 
deposited  with  the  masters  of  the  court. 

Sir  T.  Wilde^  Serjt.,  on  the  first  day  of  this  term,  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  the  notes  so  deposited  should  not  be 
delivered  out  to  the  defendant  or  his  attorney,  in  order  that  they  might  be 
produced  to  the  witnesses  to  be  examined  under  the  commission,  and  also 
why  the  time  for  returning  the  commission  should  not  be  enlarged. 

Talfourdy  Serjt.,  showed  cause.     It  is  no  available  defence  in  this  action 
•4001    ^^^  ^^^  plaintiff,  by  means  of  *a  forgery,  obtained  the  funds  where- 
with he  purchased  the  notes  in  question.     The  only  object  of  the 
rule  is  to  delay  and  embarrass  the  plaintiff.     Moreover,  the  defendant  has 
had  ample  time  to  examine  his  witnesses. 

Sir  T,  WUdey  Serjt.,  was  heard  in  support  of  the  rule. 
TiNDAL,  C.  J.  The  question  is,  not  whether  the  facts  sworn  to  on  the 
part  of  the  defendant  afford  a  complete  answer  to  the  action,  but  whether 
they  are  material  and  fit  to  be  inquired  into.  The  object  of  seeking  to  have 
the  notes  delivered  out  of  the  hands  of  the  court  is,  that  the  commission 
already  issued  may  be  made  useful,  which  it  clearly  could  not  be  unless  the 
notes  were  not  produced  to  the  witnesses,  who  are  to  be  examined  under  it. 
Upon  proper  iJecurity  being  given,  it  seems  to  me  the  notes  ought  to  be 
delivered  out  to  such  person  as  the  master  may  appoint,  copies  being  de- 
posited in  their  place. 

Cresswell,  J.,  suggested  that  fac-similes  should  be  made,  and  left  with 
the  master,  in  lieu  of  the  original  notes. 

The  rest  of  the  court  concurring.  Rule  absolute. 

The  rule  was  drawn  up  in  the  following  terms : — "  That,  upon  the 
defendant  giving,  and  entering  into,  such  security  as  shall  be 
approved  of  by  one  of  the  masters  of  this  court,  for  the  due  return 
of  the  notes,  for  the  recovery  of  which  this  action  is  brought,  and 
which  are  now  in  the  hands  of  the  masters  of  this  court,  to  the 
value  of  such  notes,  the  same  to  be  delivered  out  by  the  said 
masters  to  such  person  as  shall  be  agreed  upon  between  the 
•AHi  1  ^^  parties,  or,  in  case  they  shall  ^differ  about  the  same,  then 
to  such  person  as  the  said  masters  shall  appoint  to  receive  the 
same,  for  the  purpose  of  the  said  notes  being  produced  to  the 
respective  witnesses  to  be  examined  in  America  on  the  execution 
of  die  commissions  issued  respectively  in  this  cause,  &c.,  and  that 
the  same  notes  respectively  be  forthwith  returned  to  the  said 
masters  immediately  after  the  execution  of  such  commissions. 
And  it  is  further  ordered,  that  the  said  notes  shall  be  produced  to 
the  respective  parties  and  their  agents,  upon  request,  but  the  same 
shall  not  be  under  the  control  of  either  of  the  said  parties,  during 
the  time  they  shall  be  in  the  possession  of  the  person  to  whom  the} 
AM  be  so  delivered  out  as  aforesaid ;  and  that,  before  the  samf 
lihall  be  so  delivered  out,  fac-similes  of  the  said  notes  shall  hi 


7  Manning  &  Granger.  401 

taken,  at  the  expense  of  the  defendant,  and  that  the  said  fac- 
similes shall  be  deposited  with  such  masters,  at  the  time  of  their 
delivering  up  the  said  notes  as  aforesaid.  And  it  is  also  ordered 
that  the  return  of  the  said  commissions  in  this  cause  be  enlarged 
to  the  2d  of  November  next,  and  that  the  tiial  be  postponed  to  the 
sitting  after  Michaelmas  term  next." 


A  bond  with  sureties  to  the  master's  satisfaction  was  afterwards  given, 
and  fac-similes  of  the  notes,  with  the  several  figures  and  devices  thereon, 
and  also  of  the  endorsements  thereon,  were  deposited  with  the  master.  It 
was  objected,  however,  by  the  plaintiff's  attorney,  that  the  copies  made 
were  not  perfect  fac-similes,  the  ornamental  parts  being  in  outline  only,  and 
therefore  not  a  sufficient  compliance  with  the  rule. 

*DotDling,  Serjt.,  in  Trinity  term,  obtained  a  rule  to  show  cause  t^am 
why  the  copies  thus  made  should  not  be  deemed  a  compliance 
with  the  rule,  and  the  original  notes  delivered  out  pursuant  to  the  former 
rule.  He  submitted  that  the  parties  would  be  in  danger  of  bringing  them- 
selves within  the  provisions  of  the  11  G.  4,  &  1  W.  4,  c.  66,  s.  19,  if  they 
caused  the  notes  to  be  more  closely  imitated. 

Talfourdy  Seijt.,  showed  cause.  The  copies  made  and  deposited  are 
wholly  inadequate  to  answer  the  plaintiff's  purpose ;  he  is  therefore  desirous 
of  holding  the  defendant  to  a  strict  performance  of  the  rule  of  last  term. 
[TiNDAL,  C.  J.  The  copies  are,  as  nearly  as  may  be,  fac-similes :  the  loss 
of  the  originals  is  a  very  distant  probability.]  The  plaintiff  fears,  that,  when 
the  notes  get  to  New  York,  they  will  be  attached  there,  as  a  fifth  note  has 
already  been. 

Dowlingj  Seijt.,  in  support  of  his  rule.  As  far  as  could  reasonably  be 
expected,  every  thing  has  been  done  towards  complete  performance  of  the 
tenns  of  the  rule. 

TiNDAL,  C.  J.  As  much  has  been  done  as  could,  under  the  circum- 
stances, be  expected.  It  was  a  somewhat  unusual  interference  with  the 
rights  of  the  defendant  in  trover,  to  take  the  property  in  dispute  out  of  his 
hwds  at  all.(a) 

Per  curiam;  Rule  absolute. 

(a)  The  plaintiff  in  troTer  complains  that  the  defendant  has  converted  the  chattel  to  hit 
own  lue ;  and  he  aak«  for  a  judgment,  hy  which,  when  obtained,  he  would  appear  to  be  estopped 
from  saying  that  the  property  in  the  chattel  was  not  vested  in  the  defendfliiit  from  the  period 
of  luch  convenioi .     Vide  ante,  VoL  VI.  p.  640  (a). 
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In  detinue  for  a  picture,  the  court  allowed  a  plea  of  "  lien"  to  be  pleaded  with  pleas  of  **  non 
detinef*  and  «  not  possessed." 

Detinue,  for  a  picture,  &c.  The  defendant  applied  at  chambers  for  leave 
to  plead  non  detinet^ — that  the  plainlifT  was  not  lawfully  possessed  of  the 
picture,  &c.,  as  of  his  own  property, — and  a  lien.  The  learned  judge 
lisallowed  the  plea  of  lien,  as  unnecessary. 

On  a  former  day  in  this  term. 

Sir  T.  WUdey  Serjt.,  moved  for  a  rule  to  show  cause  why  the  defendant 
should  not  be  at  liberty  to  add  the  plea  which  had  been  so  disallowed. 
There  would  be  no  objection  to  the  view  taken  by  the  learned  judge  at 
chambers,  but  for  the  recent  decision  of  the  court  of  Exchequer  in  Mason  v. 
Famcll,  12  M.  &  W.  674,  1  Dowl.  &  Lowndes,  576.  {a)  The  court 
there  held  that  in  detinue,  a  defence  that  the  defendant  is  tenant  in  common 
with  the  plaintiff  cannot  be  given  in  evidence  under  «  non  detinet"  or  not 
possessed.  [Tindal,  C.  J.  Is  there  any  distinction  in  this  respect  between 
detinue  and  trover  ?] 

A  rule  nisi  having  been  granted, 

SheSy  Serjt.,  now  showed  cause.  It  has  repeatedly  been  held,  that,  in 
trover y  a  lien  may  be  given  in  evidence  under  the  plea  of  not  possessed  ; 
Owen  V.  Knighty  4  New  Cases,  54,  5  Scott,  307,  6  Dowl.  P.  C.  244; 
Butler  V.  Hobson^  4  N.  C.  290,  5  Scott,  798 ;  and  it  is  difficult  to  perceive 
the  validity  of  the  distinction  suggested  in  Mason  v.  FamelL  (b) 
♦4041  *^^  curiam.  If  there  be  reasonable  doubt,  the  defendant  is 
entitled  to  have  the  additional  plea.  After  the  case  of  Mason  v 
Famelly  we  think  the  proposed  plea  should  be  allowed.       Rule  absolute 

(o)  And  see  Uake  v.  Loveday,  ante,  Vol.  V.  p.  972,  6  Scott»  N.  R,  933,  2  Dowl.  N.  S.  023. 

(6)  In  this  case  Parke,  B.,  in  delivering  the  judgment  of  the  court,  says,  <*  There  is  no  ooubt 
that  in  the  action  of  trover  the  Court  of  Common  Pleas,  in  (Men  v.  Knight,  4  New  Cases,  54, 
5  Scott,  307,  have  decided,  that  under  the  plea  of  not  possesied,  the  defendant  may  give  in 
evidence  a  lien,  on  the  ground  that  this  plea  denies  the  plaintifT's  right  to  the  immediate  pos- 
session of  the  goods,  as  well  as  his  property  in  them ;  and  in  the  case  of  Whi'e  ▼.  Teal,  12  Ad. 
6c  E.  106,  4  P.  &  D.  43,  the  court  of  Queen's  Bench  held,  on  similar  grounds,  that  such  a 
defence  was  not  admissible  under  not  guilty.  It  is  proper  to  abide  by  the  authority  of  these 
decisions,  in  the  action  of  trover,  though,  no  doubt,  plausible  reasons  may  be  assigned  for  saying 
that  the  proper  plea  on  which  such  a  defence  as  a  Uen  or  the  like  may  be  made,  is  the  plea  of 
not  guilty,  by  ^hich  the  cmwersion  is  denied ;  but  we  are  of  opinion,  that,  in  the  action  of  detinue, 
this  plea  of  not  possessed  cannot  have  the  same  effect.  In  this  form  of  action  we  are  not 
embarrassed  with  the  difficulty  which  exists  in  the  action  of  trover  founded  on  conversion, 
which  is  always  a  wrongful  act,  (a)  and  cannot  therefore  be  confessed  and  avoided.  (/>)  The 
detainer,  which  alone  is  an  issue  under  non  detinet,  may  be  lawful  or  unlawful,  and  therefore 
it  may  be  denied  altogether,  or  may  be  admitted  and  justified  as  a  lawful  act ;  and  this  we  find 
supported  by  the  older  authorities."  •  •  •  t*  The  plea  of  not  possessed,  we  think,  on  these 

(a)  Q!Mtre,  whether  a  plea  of  not  possessed,  is  not  a  plea  in  confession  of  the  conversion 
declared  on,  and  in  avoidance,  by  showing  that  the  plaintiff  is  not  entitled  to  treat  the  conver- 
sion as  illegal  as  against  him. 

(6)  In  Siirt  v.  Drungold  a  plea  in  trover,  justifying  the  detention  of  a  horse  by  an  inn- 
keeper, for  food  provided  before  the  conversion,  was  held  good  on  demurrer,  3  BulsL  289. 
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ftuthoritiefs  Co.  Litt  283  a;  (aJ  hark  v,  Chrke,  1  Roll.  R.  126,  2  Bulst  306,  (6)  pute  only 
th«  pnperty  of  the  plaintiff  in  issue ;  (r)  and  if,  therefore,  the  plaintiff  has  such  a  property  as 
^ill  enable  him  to  maintain  detinue,  it  is  enough." 

(a)  **  In  detinue  the^defendant  pleadeth  non  detinet ;  he  cannot  give  in  evidence,  that  the 
goods  were  pawned  to  him  for  money,  and  that  it  is  not  paid,  but  must  plead  it;  but  he  may 
griye  in  evidence  a  gift  from  the  plaintiff  But  Lord  Coke  adds,  **  for  that  proveth  he  de- 
taineth  not  the  plaintiff's  goods." 

(6)  8.  C,  Sir  F.  Moore,  841. 

(c)  In  replevin  of  a  ship,  the  defendant  justified  as  part-owner  with  the  plaintiff;  M.  11  H.  4, 
la.  13,  pi.  39.     Et  vide  ante,  173  (a). 


•BATE  V.  LAWRENCE.     May  7.  [*405 

A  warrant  of  attorney  given  in  Trinity  vacation,  1838,  to  appear  for  the  defendant « (»  of 
Trinity  term  last,  Michaelmas  term  next,  or  any  other  subsequent  term,"  and  then  to  receive 
a  declaration  for  him,  ^cc,  and  thereupon  to  confess,  &c.,  was  held  to  be  no  authority  for 
entering  up  judgment  in  a  subsequent  vacwiotu 

Judgment  was  entered  up  on  the  30th  of  November,  1843,  upon  a  warrant  of  attorney :  on  the 
4th  of  December,  a/L/a.  issued,  under  which  the  defendant's  goods  were  seized  and  sold 
On  the  18th  of  December  a  fiat  issued  against  the  defendant,  upon  an  act  of  bankruptcy  (of 
which  the  plaintiff  had  no  notice)  committed  on  the  28th  of  November:  the  adjudication 
took  place  on  the  21st  of  December;  and  on  the  3d  of  January,  1844,  assignees  were  chosen. 
On  the  16th  of  January  the  solicitors  to  the  fiat  were  aware  that  the  plaintiff's  judgment  wan 
founded  on  a  warrant  of  attorney :  Held,  that  a  motion  made  on  the  first  day  of  Easter  terir 
1844,  to  set  aside  the  judgment,  on  the  ground  that  it  was  not  signed  in  pursuance  of  the 
authority  given,  was  too  late. 

On  the  14th  of  July,  1838,  the  defendant  gave  a  warrant  of  attorney, 
authorizing  certain  attorneys  <<  to  appear  for  him  in  the  court  of  Common 
Pleas,  05  ^Trinity  term  last,  Michaelmas  term  next,  or  any  other  subsequent 
term,  and  then  and  there  to  receive  a  declaration  for  him  in  an  action  of  debt, 
for  the  sum  of  1600/.  at  the  suit  of  Thomas  Bate,  his  executors  or  adminis- 
trators ;  and  thereupon  to  confess  the  same  action,  or  else  to  suffer  a  judgment 
by  nil  dicU^  or  otherwise,  to  pass  against  him  in  the  same  action,  and  to  be 
thereupon  forthwith  entered  up  against  him  of  record  of  the  said  court,  for 
the  said  sum  of  1600/.,  besides  costs  of  suit,"  &c.;  with  a  defeasance  on 
the  payment  of  800/.  and  interest,  on  the  14th  of  January,  1839. 

On  the  30th  of  November,  1843,  the  plaintiff  entered  up  judgment,  under 
an  order  of  Erskine,  J.,  dated  the  28th. 

On  the  4th  of  December,  he  issued  a^^.^a.,  under  which  the  defendant's 
goods  were  seized  on  the  6th,  and  conveyed  to  the  plaintiff  by  bill  of  sale ; 
such  judgment  not  being  signed  « cw  o/*  Trinity  term  1838,  or  as  of  any 
subsequent  term,"  but  being  signed  as  and  of  the  said  30th  of  November, 
1843. 

•On  the   18th   of  December,  1843,  a  fiat  issued  against  the     i^^no 
defendant,  under  which  he  was  adjudged  a  bankrupt  on  the  21st  of 
December,  upon  an  act  of  bankruptcy  committed  on  the  28th  of  November. 

On  the  3d  of  January,  1844,  Sir  Felix  Booth   was  chosen   creditors' 


The  circumstances  under  which  the  judgment  was  signed  only  became 
known  to  the  assignees,  or  to  the  solicitors  to  the  fiat,  from  the  examination 
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•jf  the  bankrupt  on  the  3d  of  February^  1844,  and  which  examination  was 
not  obtained  by  them  from  Birmingham,  where  such  examination  took 
place,  until  the  19th  of  February. 

Channelly  Seijt.,  on  the  part  of  the  assignees,  on  the  first  day  of  this  term, 
upon  an  aflSdavit  of  these  facts,  moved  for  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  judgment,  and  the  writ  of  execution  issued  thereon, 
should  not  be  set  aside  for  irregularity,  with  costs.  Where  a  warrant 
of  attorney  authorizes  the  signing  of  a  judgment  asof^  given  or  any  other 
subsequent  term,  a  judgment  signed  in  vacation  is  a  nullity.  Cobbold  v. 
Chilver^  ante.  Vol.  IV.  p.  62,  4  Scott,  N.  R.  678,  1  Dowl.  N.  S.  726 ; 
Couls(m  V.  Clutterbuck,  2  Dowl.  N.  S.  391 ;  Rayment  v.  Smithy  1  Dowl.  & 
Lowndes,  166.     A  rule  nisi  having  been  granted, 

Sir  T,  WildCy  Serjt.,  showed  cause,  upon  affidavits  negativing  notice 
of  the  act  of  bankruptcy,  and  showing  that  the  assignees'  attorneys  had  the 
means  of  knowing  all  the  circumstances  under  which  the  judgment  was 
signed  and  execution  issued,  on  the  16th  of  January,  1844,  on  which  day 
they  wrote  to  the  under-sheriff  of  Warwickshire  as  follows: — "Our  client, 
Sir  Felix  Booth,  has  been  appointed  assignee  to  the  estate  of  John  Lawrence 
*4071  *°^  Birmingham ;  and,  having  yesterday  received  a  copy  of  the 
proceedings,  we  lose  no  time  in  making  this  communication.  It 
appears  that  an  act  of  bankruptcy,  and  whereon  the  commissioner  has 
adjudicated,  was  committed  on  the  28th  of  November,  and  that  on  a  sub- 
sequent day  you  levied  on  the  bankrupt's  effects  at  the  suit  of  Mr.  Bate  for 
a  large  sum.  Mr.  BbXb^s  judgment  ^  as  you  are  doubtless  aware,  is  founded 
on  a  warrant  of  attorney  ^  and  consequently  the  execution,  being  subsequent 
.0  the  act  of  bankruptcy,  is  clearly  void  as  against  the  assignees,  and  the 
sheriff  is  liable  to  them  in  trover  for  the  value  of  the  goods  seized.  We, 
therefore,  on  behalf  of  the  assignees,  require  the  re-delivery  of  the  efiects 
improperly  seized,  and  will  thank  you  to  inform  us,  at  your  early  conve- 
nience, whether  this  claim  of  our  clients  will  be  recognised  or  disputed." 

Antecedently  to  the  rule  of  H.  T.  4  W.  4,  r.  3,  every  judgment  signed 
as  of  a  term,  had  relation  to  the  first  day  of  the  term.  It  is  material  to  as- 
certain what  that  rule  really  effected.  It  directs  that  <<  all  judgments  shall 
be  entered  of  record  of  the  day  of  the  month  and  year,  whether  in  term  or 
vacation,  when  signed,  and  shall  not  have  relation  to  any  other  day."  The 
object  was,  not  to  produce  the  incongruity  of  a  judgment  pronounced  when 
the  court  was  not  sitting,  or  to  effect  any  alteration  in  the  form  of  the  re- 
cord, but  to  prevent  a  judgment  from  operating  as  a  lien,  except  from  the 
day  on  which  it  was  signed.  Before  the  rule,  the  judgment  operated  as  a 
lien  on  the  debtor's  property  from  the  time  of  docketting.  It  now  only 
operates  as  a  lien  from  the  day  of  signing.  The  warrant  of  attorney  is  to 
be  construed  according  to  the  intention.  Here,  the  parties  used  the  words, 
«  as  of  Trinity  term  last,  Michaelmas  term  next,  or  any  other  subsequent 
term,"  in  the  sense  in  which  the  same  words  have  been  used  (as  in  the  case 
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of  a  docketted  judgment)  for  more  than  a  century.     If  it  is  •con-     fAQg 
tended  that  there  was  no  authority  to  sign  a  judgment  in  vacation, 
it  should  be  shown  either  that  the  parties  did  not  so  intend,  or  that  their  in- 
tention is  controlled  by  some  technical  rule.     The  words  were  clearly  used 
for  the  same  purpose  for  which  they  have  always  been'  inserted, — that  of 
enabling  the  plaintifT  to  sign  judgment  in  vacation :  and  there  is  no  reason 
why  efiect  should  not  still  be  given  to  them.     This  part  of  the  warrant  of 
attorney  is  merely  formal :  the  substance  of  the  arrangement  is,  that,  in  de- 
fault of  payment  on  the  appointed  day,  the  plaintiff  may  issue  execution. 
[TiNDAL,  C.  J.     The  judgment  might  have  been  entered  up  in  Michaelmas 
term,  1838,  or  in  any  subsequent  term.]     A  judgment  signed  as  of  a  term  j 
would  be  quite  as  objectionable  as  one  signed  in  vacation.  Signing  judgment 
«  as  of  a  terra  "  is  a  well-known  phrase,  importing  a  judgment  signed  gene- 
rally as  of  a  term ;  which  would  be  as  irreconcilable  with  the  rule  of  court, 
as  applied  to  this  warrant  of  attorney,  as  if  the  judgment  was  signed  in  va- 
cation.    The  plaintiff  has  done  nothing  that  is  irregular  or  objectionable. 
Being  authorized  by  the  defendant  to  sign  judgment  "  as  of  Trinity  term 
last,  Michaelmas  term  next,  or  any  other  subsequent  term,"  he  takes  the 
warrant  of  attorney  to  the  master's  office,  and  the  proper  officer,  recording 
the  judgment  pronounced  by  the  court,  makes  the  entry  in  a  book  with  a 
general  title  of  the  term  and  the  day  on  which  the  entry  is  made.    That  en- 
try contains  nothing  that  is  inconsistent  with  the  authority  given  by  this 
warrant  of  attorney.     In  the  cases  cited,  when  the  present  rule  was  moved 
for,  the  attention  of  the  court  does  not  appear  to  have  been  called  to  the  fact 
that  the  words  of  the  instrument  expressly  authorized  the  signing  of  a  judg- 
ment in  a  manner  not  warranted.    The  universal  practice  was  to  sign  judg- 
ment in  vacation  as  of  the  preceding  term.     The  new  rules  do  not  give  a 
new  construction  to  the  old  words  used  in  this  instrument.    *Their     r*AQQ 
object  was  merely  to  destroy  the  effect  of  the  relation.    The  present 
warrant  of  attorney  runs  thus : — "  to  appear  for  him  in  the  Court  of  Com- 
mon Pleas,  as  of  Trinity  term  last,  Michaelmas  term  next,  or  any  other  sub- 
sequent term."   That  relates  to  appearance  only.   The  affidavit  upon  which 
the  rule  was  obtained,  is  silent  as  to  the  time  when  the  appearance  was  entered 
for  the  defendant  in  this  case.     The  whole  of  this  part  of  the  instrument  is 
pure  form.     The  object  of  the  parties  is,  that  in  case  of  a  non-payment  at  the 
appointed  time,  the  plamtiff  shall  be  at  liberty  to  sign  judgment  and  issue 
execution.  That  which  is  intended  solely  for  the  benefit  of  one  party,  ought 
not  to  be  construed  as  if  it  had  been  inserted  for  the  benefit  of  the  other.   A 
warrant  of  attorney,  like  a  policy  of  insurance,  is  to  be  construed  according 
to  the  intention,  rather  than  by  the  precise  words  used.     The  language  of 
a  judgment  upon  a  warrant  of  attorney  is  the  same  as  that  of  judgment 
signed  in  an  action.    A  judgment,  when  signed  in  vacation,  is  necessarily  a 
judgment  of  the  preceding  term  when  the  court  was  sitting.     But  a  judg- 
ment signed  in  term  would  be  as  much  open  to  objecUon  as  one  signed  in 
Vacation.     The  authority,  taken  literally,  is  to  sign  judgment  as  of  a  term 
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generally ;  whereas  the  rule  requires  that  it  shall  be  signed  as  of  a  particular 
day.  [Cresswell,  J.  The  words  of  the  rule  are  rather  stringent  against 
you.  The  judgment  must  now  be  of  a  particular  day.]  That  must  be  un- 
derstood of  a  time  when  the  court  is  silting,  and  is  competent  to  pronounce 
judgment.  Thus  a  writ,  issued  in  vacation,  is  tested  of  the  last  day  of  term. 
This  is  for  the  purpose  of  avoiding  the  incongruity  which  would  arise  from 
the  awarding  of  process  upon  a  day  when  the  court  is  not  sitting.  In  the 
case  of  a  judgment  issued  in  vacation,  a  rule  is  now  obtained  for  that  pur- 
pose. [Master,  The  term  is  stated  at  the  foot  of  the  rule.]  If  there  had 
♦4101  ^^^^  ^"y  *irregularity  in  signing  the  judgment  in  this  case,  such 
irregularity  would  have  been  cured  by  the  general  authority  to  re- 
lease errors  contained  in  the  latter  part  of  the  warrant  of  attorney ;  by  which, 
in  the  usual  form,  the  attorneys  to  whom  it  is  addressed  are  expressly  autho- 
rized, (<  after  the  said  judgment  shall  be  entered  up  as  aforesaid  for  the  de- 
fendant, and  in  his  name,  and  as  his  act  and  deed,  to  sign  and  execute  a 
good  and  sufficient  release  in  the  law  to  the  plaintiff,  his  heirs,  executors,  and  ad- 
ministrators, of  all  and  all  manner  of  error  and  errors,  and  all  benefit  and  ad- 
vantage thereof,  and  all  misprisions  of  error  and  errors,  defects,  and  imper- 
fections whatsoever,  had,  made,  committed,  done,  or  suffered  in,  about, 
touching,  or  concerning  the  aforesaid  judgment,  or  in,  about,  touching,  or 
concerning  any  writ,  w^arrant,  process,  declaration,  plea,  entry,  or  other 
proceedings  of  or  any  way  concerning  the  same."  Where  a  bankrupt, 
having  obtained  his  certificate,  would  be  entitled  to  be  discharged  if  ren- 
dered by  his  bail,  the  court,  in  order  to  avoid  the  circuity  of  a  render  and 
a  discharge,  direct  an  exoneration  to  be  entered  on  the  bail-piece.  So, 
where  there  is  matter  remediable  by  audita  querela,  the  court  will  relieve,  in 
a  summary  manner,  upon  motion.  Here,  a  power  is  given  to  any  of  the 
attorneys,  to  whom  the  warrant  of  attorney  is  directed,  to  execute  a  release 
of  errors.  The  question  is,  not  whether  the  rule  of  court  has  been  violated, 
but  whether  compliance  with  the  rule  is  inconsistent  with  the  power  given. 
The  plaintiff  is  not  answerable  for  the  entry  in  the  book.  The  entry  could 
be  in  no 'other  form.  At  present  there  is  nothing  before  the  court,  but  an 
entry  in  the  memorandum- book  of  the  officer  of  the  court;  that  entry  con- 
tains all  that  is  required,  and  it  is  not  inconsistent  with  the  power  given  by 
the  warrant  of  attorney.  It  has  always  been  the  practice,  as  well  before 
•4111  ^^^  °^^  ^^^^  *^  since,  to  note  in  the  *book  the  day  on  which  judg- 
ment is  signed ;  but,  in  making  up  the  roll  before  the  new  rules, 
judgment  would  have  been  entered  up  as  of  the  term,  with  a  memorandum 
in  the  margin,  denoting  the  day  on  which  judgment  was  signed.  Now, 
there  would  be  a  heading  as  of  the  term.  Did  the  parties  mean  to  give  an 
effect  to  the  warrant  of  attorney  different  from  that  which  the  same  words 
had  always  been  understood  to  convey  ?  [Tindal,  C.  J.  It  is  certainly  a 
contradiction.] 

The  defendant  and  his  assignees  are  precluded  from  taking  this  objection. 
The  plaintiff  has  a  decisive  answer  to  the  present  application.     What  has 
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the  plaintiff  done  that  is  irregular?  The  objection  is  founded  upon  a  fal- 
lacy. [Cresswell,  J.  The  application  on  the  part  of  the  defendant  is 
also  wrong  in  point  of  form.  It  should  have  been,  to  rescind  Mr.  J. 
Erskine's  order ;  which  order  has  been  pursued  in  entering  up  the  judg- 
ment. Who  ever  heard  of  a  warrant  of  attorney  in  which  the  plaintiff  was 
restricted  from  entering  up  judgment  in  vacation  ?]  In  Weedon  v.  Grarda^ 
2  Dowl.  N.  S.  64,  judgment  was  irregularly  signed,  and  execution  levied ; 
on  the  9th  of  March.  A  fiat  in  bankruptcy  was  awarded  against  the  de- 
fendant on  the  22d  of  March,  and  assignees  were  chosen  on  the  7th  of 
April.  It  was  held  too  late  to  apply  to  set  aside  the  judgment  on  the  28th 
of  April  following,  either  at  the  instance  of  the  defendant  himself,  or  of  his 
assignees.  That  case  cannot  be  distinguished  from  the  present.  The 
order  of  Mr.  J.  Ebskine,  of  the  28th  of  November,  established  the  judg- 
ment. A  motion  ought  to  have  been  made  to  set  aside  that  order.  What 
is  the  excuse  made  for  not  coming  to  the  court  during  Hilary  term  ?  On 
the  16th  of  January,  the  solicitors  to  the  fiat  and  to  the  assignees  write  the 
letter  set  out  in  the  affidavit,  which  shows  that,  at  that  time,  they  well  knew 
that  the  •judgment  was  upon  a  warratit  of  attorney.  Yet  no  search  rmA\o 
is  made  until  the  3d  of  February.     Whose  fault  was  that  ?  ^ 

The  court  are  called  upon  to  put  a  construction  upon  the  warrant  of  at- 
torney, directly  contrary  to  the  intention  of  the  parties.  The  application  is 
made  out  of  time ;  and  the  judgment  now  sought  to  be  set  aside  is  a  judg- 
ment signed  under  a  judge's  order,  which  stands  unimpeached.  For  these 
reasons  it  is  submitted  that  the  present  rule  should  be  discharged.         # 

Channelly  Serjt.,  in  support  of  his  rule.  There  was  no  ground  for  moving 
to  set  aside  the  order  of  Mr.  J.  Erskine,  which  was  perfectly  regular.  The 
judgment  is  as  clearly  irregular ;  the  plaintiff  having  failed  to  pursue  the 
authority  given  by  the  warrant  of  attorney.  In  Cobbold  v.  Chilver,  a  war- 
rant of  attorney,  in  the  same  form  as  the  present,  given  in  Hilary  vacation, 
1840,  authorized  the  confession  of  a  judgment  «  as  of  last  Hilary  term,  next 
Easter  term,  or  any  subsequent  term ;"'  and  it  was  held  that  a  judgment 
entered  up  m  Trinity  vacation,  1841,  was  not  a  due  execution  of  the  au- 
thority. That  case  was  acted  upon  by  Patteson,  J.,  in  Cotilson  v.  Cluiter- 
bucky  which  is  perhaps  not  an  important  confirmation  ;  but  it  w^  distinctly 
recognised  in  Rayment  v.  Smith,  In  that  case  a  warrant  of  attorney,  given 
in  Trinity  vacation,  1841,  authorized  certain  persons  to  appear  for  the  de- 
fendant "  as  of  Trinity  term  now  last,  Michaelmas  term  now  next,  or  some 
other  subsequent  term,  then  and  there  to  receive  a  declaration  in  an  action 
of  debt,  and  thereupon  to  confess  the  same  action,  or  else  to  suffer  a  judg- 
ment by  TtU  dicU  or  otherwise  to  pass  against  him  in  the  same  action,  and 
tu  be  thereupon  forthwith  entered  up  against  him  of  record;"  a  judgment 
entered  up  in  Hilary  vacation,  1843,  was  set  aside  for  irregularity.  [Cress- 
well,  J.  In  that  case,  •the  court,  looking  at  the  general  scope  of  r^^i  o 
the  new  rules,  were  of  opinion  that  judgment  might  be  entered  in 
vacation.    But  it  was  afterwards  decided  the  other  way  in  Bird  v.  Manning 
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13  Law  J.,  N.  S.,  Q.  B.  123.  There  a  judgment  entered  up  on  the  4tli 
of  January,  1844,  "  as  of  Michaelmas  terra,  7  Victoria,"  on  a  warrant  of 
Attorney  given  by  a  party  in  1835,  to  appear  as  of  last  Hilary  term,  next 
Easter  term,  or  any  subsequent  term,  and  then  and  there  to  receive  a  decla- 
ration, and  thereupon  to  confess,  &c.,  was  held  bad.]  The  court  would  not 
presume  that  the  appearance,  and  the  receipt  of  the  declaration,  had  been 
in  term. 

With  respect  to  the  alleged  laches,  it  is  a  sufficient  answer  that  this  is  not 
an  irregularity  which  can  be  waived,  but  is  an  absolute  nullity.  [Crelss- 
WELL,  J.  An  irregularity  is  a  violation  of  some  rule  of  practice ;  here,  the 
matter  alleged  is,  an  acting  without  authority.]  In  Webber  v.  Hutcfdns^ 
8  M.  &  W.  319,  1  Dowl.  N.  S.  95,  it  was  held  that  a  Ji.  fa.,  directing  the 
sheriff  to  levy  a  sum  smaller  than  that  mentioned  in  the  judgment,  is  irregu- 
lar, unless  the  reason  of  the  variance  be  shown  on  the  face  of  the  writ :  and 
the  court  would  not  amend  the  writ  where  the  rights  of  third  persons  had 
intervened.  [Tindal,  C.  J.  If  the  judgment  be  a  nullity,  you  do  not 
want  us  to  s^t  it  aside :  (a)  and  you  cannot  call  it  error ;  for  if  you  bring  a 
writ  of  error,  you  will  be  met  by  a  release  of  errors.]  As  to  the  supposed 
laches,  this  rule  was  moved  for  on  the  first  day  of  Easter  term,  and  the 
assignees  had  no  knowledge  of  the  terms  of  the  warrant  of  attorney,  until 
•a.Ml  tl^e  preceding  vacation.  [Cresswell,  J.  •My  brother  Wi/cfe  says, 
that  you  had  notice  that  the  judgment  was  upon  a  warrant  of  at? 
tomey.  EsdaUe  v.  Davis,  6  Dowl.  P.  C.  465,  is  an  authority  against  you 
upon  that  ground.  Suppose  the  motion  to  set  aside  the  warrant  of  attorney 
had  been  made  by  the  defendant,  it  could  not  have  been  contended  that 
the  application  would  not  have  come  too  late  from  himJ]  It  would  be  in- 
convenient to  bind  assignees  so  strictly.  They  are  merely  the  official 
representatives  of  the  bankrupt,  and  may  be  persons  having  no  interest  in 
the  estate  of  the  bankrupt.  It  is  not  pretended  that  any  inconvenience  has 
resulted  to  the  plaintiff  from  the  delay. 

Tindal,  C.  J.  If  it  had  been  necessary  to  decide  this  ease  with  reference 
to  Cobbold  v.  Chilver  and  Rayment  v.  Smithy  I  should  have  found  it  diffi- 
cult to  distinguish  them.  But  it  appears  to  me  that  the  parties  making  this 
implication  were  bound  to  come  to  the  court  with  due  diligence,  so  as  not 
to  interfere  with  the  rights  of  others.  The  interests  of  a  third  person  are 
not  to  be  prejudiced  by  their  delay.  I  agree  that  the  plaintiff  might  not  be 
in  a  situation  to  sign  a  regular  judgment ;  but  he  might  be  put  to  great  b- 
convenience  by  the  delay  which  has  occurred.  Under  the  levy,  which  took 
place  on  the  6th  of  December,  1843,  the  plaintiff  received  a  large  sum  of 
money,  which  he  was  not  called  upon  to  refund  until  the  15th  of  April, 
1844.  In  the  mean  time,  he  may  have  spent  or  transferred  it,  concluding  it 
to  be  his  own;  and  other  cases  of  inconvenience  might  be  put.     The 

(a)  If  there  had  been  no  warrant  of  attorney  or  other  proceeding,  a  judgment  de  facto  woald 
not  have  been  a  nullity,  still  leas  would  the  writ  of  fi,  fa,  awarded  and  executed  upon  thai 
judgment  If  either  were  a  nullity  in  point  of  law,  it  might  be  important  to  the  parties  the 
the  ▼Old  judgment,  or  void  award  of  execution,  should  not  appear  on  the  records  of  the  court. 


7  Manning  &  Granger.  414 

present  application  seems  to  fall  within  the  principle  acted  upon  by  the  court 
•of  King's  Bench  in  Skyring  v.  Greenwood,  4  B.  &  C.  281,  6  D.  &  R.  401, 
and  Shaw  v.  Picton,  4  B.  &  C.  715, 7  D.  &  R.  201.    In  SkyringY.  Green- 
wood,  an  officer  having  been  allowed  to  •draw  upon  the  credit  of    T*A\r. 
certain  allowances  to  which  it  was  supposed  he  was  entitled,  the 
paymaster,  who  had  omitted  to  state  that  these  allowances  were  disallowed 
by  the  board  of  ordnance,  was  not  suffered  to  debit  the  officer  with  those 
deductions.     So,  in  the  present  case,  where  the  levy  is  made  on  *he  6th  of 
December,  and  no  application  is  made  to  the  court  till  the  15th  of  April, 
the  objection  taken  is,  not  that  any  fraud  has  been  practised,  but  that  there 
has  been  a  violation  of  a  technical  rule  of  practice.     It  cannot  be  doubted 
but  that  if  the  parties  had  been  asked  at  the  time  the  warrant  of  attorney 
was  given,  what  their  intention  was,  the  answer  would  have  been  that  exe- 
cution «Jiould  issue  upon  default  in  payment  at  fhe  stipulated  time.     The 
warrant  of  attorney  was  probably  framed  for  the  express  purpose  of  enabling 
the  plaintiff  to  sign  judgment  out  of  term.     Let  us  see  how  much  time  has 
been  allowed  to  elapse.     The  levy  took  place  on  the  6ih  of  December. 
The  defendant,  who  must  have  known  all  the  circumstances  under  which 
be  was  deprived  of  his  goods,  did  not  become  bankrupt  until  the  18th  of 
December ;  and  he  might  have  appUed  to  a  judge  at  chambers  to  set  aside 
the  judgment  and  execution.     I  am  not  prepared  to  say  that  his  omission 
to  do  this  did  not  deprive  him  of  the  right  to  the  interposition  of  the  court ; 
and,  if  so,  those  who  claim  under  him  ought  not  to  be  in  a  better  situation. 
Suppose,  however,  a  reasonable  time  to  be  allowed  from  the  3d  of  January, 
1844,  when  a  creditor's  assignee  was  chosen.     It  appears  that  on  the  16th 
of  January  some  inquiry  had  been  made  ;  for  the  correspondence  between 
the  solicitors  under  the  fiat  and  the  plaintiff  shows  that  they  then  knew  that 
the  judgment  was  on  a  warrant  of  attorney.     There  were  still  fifteen  days 
of  Hilary  term  left,  during  which  they  might  have  ascertained  whether  or 
not  the  judgment  had  been  properly  signed ;  and  they  might  have  gone 
before  a  •judge  at  chambers  in  Hilary  vacation.     Weedon  v.  Garcia     p^^g 
appears  to  me  to  be  a  much  stronger  case  than  the  present.    There, 
judgment  was  irregularly  signed,  and  execution  levied,  on  the  9th  of  March ; 
and  it  was  held  too  late  to  apply  to  set  aside  the  judgment  on  the  28th  of 
April  following,  either  at  the  instance  of  the  defendant,  or  at  that  of  his 
assignees,  (he  having  subsequently  become  bankrupt,)  although  the  assignees 
were  not  aware  of  the  irregularity  until  the  7th  of  April.     So,  in  this  case, 
I  think  that  justice  requires  that  the  rule  should  be  discharged. 

CoLTMAN,  J.  The  objection  taken  is  strictissimi  juris.  By  giving  effect 
to  it  we  should  be  defeating  the  real  intention  of  the  parties.  Though  pro 
bably  we  should  have  felt  ourselves  compelled  to  act  upon  the  cases  thai 
have  been  cited, — and  which  I  think  were  decided  correctly, — had  the 
application  been  made  sooner,  we  are  justified  in  looking  at  the  time  at 
yihich  the  application  is  made,  and  holding  the  assignees  to  a  strict  confor- 
mity with  the  rules  which  have  been  laid  down  with  respect  to  the  period 
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at  which  parties  ought  to  come  to  the  court.     I  agree  in  opinion  with  the 
Lord  Chief  Justice  in  the  present  case,  that  there  has  not  been  that  degree* 
of  promptness  in  taking  advantage  of  the  irregularity,  which  the  practice  of 
the  court  requires. 

Erskine,  J.,  was  absent. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the 
objection  taken  in  this  case  is  very  like  an  objection  that  judgment  has 
been  signed  at  an  improper  time ;  and  that  is  an  irregularity.  The  judg- 
ment was  not  signed  at  an  earlier  period  than  that  at  which  the  plaintiff  was 
entitled  to  sign  it,  but  it  was  signed  at  a  time  at  which  he  was  not  strictly 
*4171  si^t^or'zed  *by  the  defendant  to  sign  it.  In  an  adverse  suit  the 
authority  to  sign  judgment  is  derived,  not  from  the  party,  but  from 
the  record.  If  the  plaintiff  signs  it  at  a  time  when,  according  to  the  autho- 
rity given,  he  is  not  entitled  to  do  so,  he  is  guilty  of  an  irregularity ;  but,  to 
take  advantage  of  that  irregularity,  the  other  party  must  use  a  proper  de- 
gree of  speed.  This  rule  has  been  long  recognised ;  as  in  Skyring  v.  Green- 
woody  where  the  plaintiff  had  been  authorized  to  draw  upon  the  defendant 
in  anticipation  of  certain  allowances  to  which  the  defendant  gave  the  plain- 
tiff reason  to  believe  that  he  was  entitled.  The  principle  is  also  sanctioned 
by  numerous  subsequent  cases.  Here,  a  considerable  period  has  been 
suffered  to  elapse :  and  we  know  not  what  has  become  of  the  money,  or 
what  engagements  the  plaintiff  may  have  entered  into  upon  the  faith  of  his 
being  legally  entitled  to  the  sum  which  he  had  received.  It  would  be  not 
only  a  great  hardship,  but  gross  injustice,  to  compel  him  now  to  refund. 

Rule  discharged  with  costs.(a) 

(a)  Vide  Brooks  v.  Btutton,  Trinity  term,  post 


FRANCES  STROUD  v.  JOSEPH  STROUD,  Executor  of  MARTHA 
MAIN,  deceased.    May  8. 

AVhere  a  party  entiUed  to  a  legacy  under  a  will  haa  a  claim  against  a  testator,  which  he  con- 
ceals from  the  executor  until  after  he  has  received  the  legacy,  he  cannot  afterwards,  in  an 
action  against  the  executor,  object  that  the  amount  of  the  legacy  was  not  paid  in  a  doe  course 
of  administration. 

Debt,  for  wages  as  a  domestic  servant  alleged  to  have  been  due  from 
the  deceased  at  the  time  of  her  death,  and  upon  an  account  stated. 
♦4181         '^^^  defendant  pleaded,  first,  that  the  testatrix  was  ♦never  in- 
debted; secondly,  payment  by  the  defendant  as  executor;  thirdly, 
j)leni  admirdstravit. 

At  the  trial  of  the  cause  in  the  sheriff's  court,  London,  on  the  9th  of 
March  last,  it  appeared  that,  about  September,  1840,  the  plaintiff  went  to 
live  with  the  testatrix,  who  was  her  aunt,  as  a  servant :  but  there  was  no 
proof  of  any  agreement  as  to  wages.  The  plaintiff  remained  with  the  tes- 
tatrix until  her  death,  which  occurred  in  March,  1843.     The  testatrix  by 
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her  will  left  the  plaintiff  a  legacy  of  20/.,  which  was  paid  in  the  following 
October.  Upon  receiving  the  legacy  the  plaintiff  demanded  16/.  due  to 
her  for  wages.  It  appeared  that  all  the  testatrix's  money  had  been  ex- 
hausted in  payment  of  debts,  legacies,  and  funeral  expenses.  It  was  shown 
however  that  the  testatrix  had  some  plate  and  household  furniture,  which 
the  executor  allowed  the  testatrix's  son  to  take ;  but  no  proof  was  given  of 
the  value  of  these  articles. 

For  the  defendant,  it  was  contended  that  the  plaintiff  went  to  live  with 
her  aunt,  upon  an  understanding  that  she  was  not  to  receive  any  wages ; 
and  that  the  demand  for  wages  not  being  made  until  after  the  legacy  was 
paid,  such  a  demand  was  a  fraud  upon  the  executor.  Williams  on  Executors, 
parts,  books,  chap.  2,  sect.  8,  vol.  ii.  p.  1025,  was  also  cited  to  show  that 
the  payment  of  the  legacy  was,  at  any  rate,  a  satisfaction  of  ihe  debt. 

The  under-sheriff  left  it  to  the  jury  to  say  whether  the  plaintiff  went  to 
live  with  the  deceased  as  a  servant  for  wages,  or  in  the  character  of  a  poor 
relation,  performing  service,  in  expectation  of  ultimately  receiving  some 
benefit  from  her  aunt ;  if  the  latter,  they  were  told  to  find  for  the  defendant ; 
if  the  former,  then  they  were  directed  to  find  the  first  issue  for  the  plaintiff, 
with  such  damages  as  they  thought  her  entitled  to.  *They  were  ^^.^ q 
also  further  told,  that  if  they  were  of  opinion  that  the  relation  of 
mistress  and  servant  really  subsisted  between  the  parties,  they  were  not  to 
consider  the  payment  of  the  legacy  as  a  satisfaction  of  the  demand  for 
wages. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  11/.  2*., 

Channelly  Serjt.,  on  the  part  of  the  defendant,  on  a  former  day  in  this 
term,  moved  for  a  rule  nisi  for  a  new  trial,  upon  the  ground  of  misdirection, 
and  that  the  verdict  was  against  the  evidence,  citing  Richards  v.  Browney 
3  New  Cases,  49S,  4  Scott,  262.  The  rule  was  refused  on  the  former,  but 
granted  upon  the  latter  ground. 

Sir  T,  Wildej  Seijt.,  now  showed  cause.  The  jury  found  that  the  plain- 
tiff had  served  her  aunt  on  a  contract  for  wages ;  and  there  was  abundant 
evidence  to  justify  them  in  coming  to  that  conclusion.  On  moving  for  this 
rule,  it  was  insisted  on  the  part  of  the  defendant  that  he  was  entitled  to 
avail  himself  of  the  payment  of  the  20/.,  either  under  the  plea  of  payment, 
or  that  of  plenb  admirdstramt.  [Cresswell,  J.  It  was  put  thus : — either  it 
was  paid  for  wages,  or  if  paid  in  respect  of  the  legacy,  it  was  paid  before 
notice  of  there  being  any  demand  for  wages ;  and  it  exhausted  the  assets.] 
The  money  was  clearly  paid  as  a  legacy,  and  after  having  been  specifically 
paid  on  one  account,  it  cannot  afterwards  be  said  to  have  been  paid  on 
another.  Although  the  rule  in  a  court  of  equity  is,  that  a  legacy  is  to  be 
considered  as  a  satisfaction  of  a  debt,  legacies  to  servants  seem  to  be  looked 
uoon  almost  as  an  exception.  In  Richardson  v.  GreesCy  3  Atk.  65,  Lord 
-i.aiDwicKE,  whilst  he  •admits  the  general  rule  of  redemption,  r*AOQ 
«v'iDces  anxiety  to  avoid  giving  effect  to  it,  and  shows  that  <<  lega- 
c  :3  to  servants  have  never  been  held  to  be  in  satisfaction  of  debts."     So, 
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m  IRnchcliffe  v.  Wnchcly^e^  3  Ves.  jun.  529,  Lord  Alvanley  says :  *<  Any 
little  circumstances  are  laid  hold  of  by  the  court  to  take  it  out  of  the  rule." 
A  court  of  equity  would  examine  the  wording  of  the  will  to  ascertain  whe- 
ther the  legacy  was  meant  to  be  a  satisfaction  of  the  wages ;  and  a  court  of 
law  will  not,  in  the  absence  of  the  will,  hold  the  legacy  to  be  a  redempaon 
of  the  debt,  when,  for  all  that  appears,  the  will  may  contain  a  declaration 
that  the  legacy  shall  not  be  in  satisfaction  of  the  wages.  The  jury  have 
also,  upon  competent  evidence,  negatived  the  plea  of  plen^  adndnistravit. 
With  respect  to  that  plea,  it  appeared  at  the  trial,  that,  although  there  was 
no  money  remaining,  plate  and  furniture  had  been  handed  over  to  the  testa- 
trix's son.  The  case  of  Richards  v.  Browne^  3  New  Cases,  493, 4  Scott,  262, 
is  not  in  point :  for  there  the  executor  was  misled  by  misrepresentations 
made  by  the  creditor.  Here,  the  plaintiflf  has  been  guilty  of  no  misrepre- 
sentation ;  and  she  is  chargeable  with  no  laches ;  for  laches  is  an  omission 
to  do  something  which  a  party  is  bound  by  law  to  do ;  but  here,  the  plain- 
tiff was  not  bound  to  make  a  demand  of  her  wages,  before  she  received  the 
legacy. 

Channell^  Serjt.,  in  support  of  his  rule.  The  great  body  of  the  evidence 
was  clearly  in  favour  of  the  defendant.  It  may  be  admitted  that  the  courts 
will  lay  hold  of  slight  circumstances  to  take  a  case  out  of  the  general  rule 
that  a  legacy  is  a  satisfaction  of  a  debt  But,  although  that  is  the  rule, 
it  is  said  in  Williams  on  Executors,  3d  edit,  1025,  that  <«  It  is  a  rule 
•4211  established  'in  the  courts  of  equity,  that,  where  a  debtor  bequeaths 
to  his  creditor  a  legacy  equal  to,  or  exceeding,  the  amount  of  his 
debt,  it  shall  be  presumed,  in  the  absence  of  any  intimation  of  a  contrary 
intention,  that  the  legacy  was  meant  by  the  testator  as  a  satisfaction  of  the 
debt"  Here,  there* is  nothing  to  show  a  contrary  intention,  and  the  jury 
ought  to  have  been  told  that  they  were  bound  to  presume  that  the  testatrix 
must  have  intended  the  legacy  to  her  niece  to  be  in  satisfaction  of  her  wages, 
if  any  were  due  to  her.  The  executor  was  clearly  misled  by  the  studious 
concealment^  by  the  plaintiff,  of  her  claim  for  wages,  until  after  the  legacy 
had  been  paid :  and  the  executor  is  entitled  to  have  the  20/.  allowed  in  one 
shajw  or  another. 

TiNDAL,  C.  J.  With  respect  to  the  first  part  of  the  case  I  entertain  no 
doubt  but  that  it  ought  to  rest  where  it  is  on  the  finding  of  the  jury,  on  the 
pi^int  whether  the  services  rendered  to  the  deceased  were  for  wages,  or  in 
expectation  of  a  legacy.  With  regard  to  the  question  arising  on  the  plea 
of  plen^  atimi:mh\int^  which  I  think  has  not  been  properly  sifled,  it  seems 
to  me  that  the  case  ought  to  go  down  to  a  new  trial.  The  defendant  how- 
ever must  admit,  that  the  plaintitTserred  her  aunt  upon  a  contract  for  wages, 
and  that  such  wages  amounted  to  the  sum  awarded  by  the  jury.  I  think 
the  rule  should  be  made  absolute  on  payment  of  costs. 

CoLTMAN,  J.    It  seems  to  me  that  the  plaintiff,  having  received  the 
legacy,  cannot  afterwards  be  allowed  to  say  that  the  amount  was  not  ] 
in  due  adimnistration  of  the  assets  of  the  testatrix. 
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Cbesswell,  J.  The  proper  course  will  be  to  enter  a  verdict  for  the  plain- 
lifi*  on  the  first  issue  with  11/.  2^.  damages,  and  for  the  plaintiff  on  the 
second  issue ;  and  *that  on  payment  of  'Costs,  there  be  a  new  trial     r^Aoo 
on  the  last  issue,  the  plaintiff  admitting  that  the  20/.  were  paid  in     ^ 
a  due  course  of  administration.  Rule  absolute  accordingly. 


WATSON  and  Another  v.  COLExMAN.    May  8. 

The  plaintif&  sued  for  19/.  St.;  the  defendant  took  out  a  summons  to  stay  proceedings  on  pay- 
ment of  4/.  18«.  and  costs,  which  the  plaintifis  declined  to  accept,  claiming  to  be  entitled  to 
more ;  the  4/.  18«.  were  afterwards  paid  into  court,  and  ultimately  taken  out  by  the  plaintiffs, 
«nd  a  noL  pros,  entered  as  to  the  residue :  Held,  that  the  defendant  was  not  entitled  to  the 
eo«tB  of  the  proceedings  subsequent  to  the  tender,  it  being  sworn,  on  the  part  of  the  plaintifra, 
that  the  larger  sum  claimed  was  actually  due  to  them,  but  that  they  had  declined  to  proceed 
with  the  action  from  motives  of  prudence. 

The  writ  of  summons  in  this  cause  was  issued  on  the  I8th  of  January, 
1844,  and  served  on  the  20th.  By  an  endorsement  thereon,  the  plaintiff 
claimed  19/.  8s.  for  debt,  and  21.  bs.  for  costs.  On  the  22d,  the  defendant 
took  out  a  summons  calling  on  the  plaintiffs'  attorney  to  show  cause  why, 
on  payment  of  4/.  18*.,  and  costs,  to  be  taxed,  the  proceedings  should  not 
be  stayed.  This  summons  was  attended  before  Coltman,  J.,  who  endorsed 
it — "No  order;  plaintiffs  claiming  more."  The  plaintiffs  having  declared 
on  the  29th  of  January,  the  defendant  pleaded — first,  except  as  to  4/.  18*., 
never  indebted — secondly,  as  to  15/.,  parcel,  &c.,  payment  before  action 
brought — thirdly,  as  to  4/.  18*.,  payment  into  court.  The  plaintiffs  after- 
wards took  the  4/.  I85.  out  of  court,  and  entered  a  nolle  prosequi  as  to  the 
rest. 

On  taxation  before  the  master  he  disallowed  the  plaintiffs^  costs  incurred 
subsequently  to  the  service  of  the  summons  of  the  22d  of  January.  The 
drfendant  claimed  to  be  entitled  to  costs  incurred  subsequently  to  the  hear- 
ing of  the  summons,  which  the  master  refused  to  allow,  except  with  regard 
to  the  pleas  to  which  the  plaintiffs  had  entered  a  nolle  prosequi. 

*Dowlingj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  r^^o^ 
calling  upon  the  plaintiffs  to  show  cause  why  the  master  should  not  ^ 
review  his  taxation  of  the  defendant's  costs ;  "  or  why  the  said  master 
should  not  be  at  liberty  to  tax  the  defendant's  costs  incurred  in  this  cause 
subsequently  to  the  22d  of  January  last ;  and  why  such  costs,  when  ascer- 
tained and  taxed  as  aforesaid,  should  not  be  paid  by  the  plaintiffs  to  the 
defendant  or  his  attorney ;  or  why  the  balance  of  such  last-mentioned  costs, 
aAer  deducting  the  plaintiffs'  costs  already  taxed,  should  not  be  in  like 
manner  paid  by  the  plaintiffs,"  &c.,  with  costs. 

Sheej  Serjt.,  showed  cause  on  an  affidavit  which  stated  that  the  plaintiffs 
^d  furnished  goods  to  the  defendant  to  the  amount  of  19/.  8;.,  but  that 
they  were  advised  to  forego  all  but  the  sum  paid  into  court,  the  defendant 
having  compounded  with  his  creditors,  and  the  plaintiffs  having  applied 
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without  success  to  the  defendant's  attorneys  to  ascertain  the  ground  of  his 
defence  as  to  the  14/.  10^.,  and  having  reason  to  apprehend  that  their  late 
traveller,  who  had  been  dismissed  from  his  employment,^  and  who  was  the 
only  witness  to  prove  that  the  credit  for  the  goods  had  expired  at  the  time 
of  action  brought,  was  colluding  with  the  defendant.  The  affidavit  upon 
which  the  rule  was  moved  nowhere  distinctly  states  that  the  defendant  was 
not  indebted  to  the  plaintiiTs  in  a  greater  sum  than  4/.  18s.  at  the  time  the 
action  was  brought.  [Cresswell,  J.  Have  you  not,  by  taking  the  money, 
admitted  that  nothing  more  was  due  ?]  The  taking  of  the  money  is  merely 
primd  Jade  evidence  that  nothing  more  was  due ;  but  the  presumption  so 
raised  may  be  rebutted.  Here,  it  is  shown  that  a  much  larger  sum  was  in 
reality  due  to  the  plaintiffs,  and  that  the  plaintifis  merely  accepted  the  sum 
tendered  from  motives  of  prudence.  The  onus  is,  therefore,  thrown  on  the 
•424.1  defendant,  to  make  out  that  the  plaintiffs'  conduct  was  *oppressive 
and  vexatious ;  Edwards  v.  Harrison^  11  Price,  533 ;  Hak  v.  Bakery 
2  Dowl.  P.  C.  125,  and  Gower  v.  Elkins^  6  Dowl.  P.  C.  335 ;  which  are 
authorities  to  show  that  the  defendant,  under  circumstances  like  the  present, 
is  only  entitled  to  costs  where  the  proceedings  on  the  part  of  the  plaintiff 
can  be  so  regarded.  That  has  not  been  done  here ;  and  it  is  submitted 
that  the  application  has  been  fully  answered. 

Charmelly  Serjt.,  in  support  of  the  rule.  Having  taken  the  4/.  18s.  out 
of  court,  and  entered  a  nolle  prosequi  as  to  the  rest  of  their  demand,  it  must 
be  taken  that  the  plaintiffs  originally  made  a  claim  which  they  were  unable 
tp  substantiate.  If  they  omitted,  before  bringing  their  action  to  inquire  of 
their  late  traveller,  they  must  take  the  consequences  of  their  neglect.  Gower 
V.  ElkinSy  when  properly  examined,  is  in  fevour  of  the  defendant.  It  is 
not  necessary  for  the  defendant  to  prove  malice  on  the  part  of  the  plaintifis. 
It  is  sufficient,  if  by  their  conduct  they  have  put  the  defendant  to  a  needless 
expense ;  which  is  what  the  courts  understand  by  the  terms  vexatious  and 
oppressive.  Under  the  circumstances,  the  defendant  is  clearly  entitled  to 
his  costs  incurred  subsequently  to  the  making  of  the  original  tender. 

TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  or  not  the  defend- 
ant is  entitled  to  his  costs  between  the  time  of  the  tender  before  the  judge 
and  the  entry  of  the  nolle  prosequi,  I  agree  that  the  general  rule  is,  that, 
where  a  plaintiff,  after  a  tender  of  a  sum  which  he  refuses  to  accept,  goes 
on,  and  he  recovers  no  more  than  the  sum  tendered,  he  shall  pay  the  de- 
fendant the  costs  subsequently  incurred.  It  is  however  open  to  the  plain- 
tiff to  show  that  he  acted,  not  oppressively  and  vexatiously,  but  under 
•4*^51  i^'s^^^^>  o"*  ^^^^  ^^  ^^^  reasonable  grounds  *for  the  course  he 
adopted.  I  cannot  see  any  thing  oppressive  or  vexatious  in  the 
conduct  of  the  plaintiffs.  They  swear  that  the  19/.  &.  claimed  was  justly 
due  to  them ;  that  they  applied  to  the  defendant's  attome)!^  to  learn  the 
ground  of  their  defence  as  to  the  14/,  10^.,  but  that  they  obstinately  refused 
to  give  any  information.  They  at\erwards  discovered  that  the  defendant 
was  in  communication  with  their  discarded  servant,  whom  they  must  have 
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produced,  as  their  only  witness,  to  prove  the  terms  of  the  order ;  and  there- 
upon, from  motives  of  prudence,  they  determine  to  abandon  their  demand 
for  the  full  amount.  Under  these  circumstances,  the  plaintiffs  could  hardly 
be  expected  to  proceed  with  the  action ;  and  it  seems  to  me  that  this  case 
is  not  to  be  governed  by  the  general  rule. 

CoLTMAN,  J.     I  think  the  defendant  ought  to  have  acted  with  more 
candour.  Rule  discharged  with  costs.(a) 

(a)  Cresswell,  J.,  had  gone  to  chamberi. 


RAMME  r.  BUNCOMBE.    May  8. 

On  the  28th  of  April,  a  notice  of  declaration  and  demand  of  plea  waa  serred ;  on  the  8th  of  May 
the  defendant  moved  to  set  aside  the  notice,  on  the  ground  that  it  did  not  state  within  how 
many  days  the  defendant  was  to  plead :  Heldf — ^the  plaintiff  having  signed  judgment  in  the 
mean  time, — that  the  application  was  too  late. 

DowLiNG,  Serjt.,  moved  to  set  aside  the  notice  of  declaration  served  in 
this  cause,  and  the  interlocutory  judgment,  subsequently  signed  for  want 
of  a  plea,  on  the  ground  of  irregularity.  The  irregularity  was,  that  the 
notice  required  the  defendant  to  plead  within days.    [Cresswell,  J. 
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When  were  you  •served  with  the  notice  ?]  On  the  20th  of  April. 
[Cresswell,  J.  You  have  kept  quiet  till  now.  You  knew  at  the 
time  it  was  irregular.]  •  Until  judgment  was  signed,  and  the  defendant  re- 
ceived notice  that  a  writ  of  inquiry  was  about  to  be  executed,  he  did  not 
know  that  the  plaintiff  intended  to  act  on  the  notice.  [Tindal,  C.  J.  The 
defendant  ought  to  have  come  to  the  court  at  once.]  He  would  have  been 
met  with  the  observation  that  he  need  not  come,  quia  timet.  [Tindal,  C.  J. 
I  think  this  is  a  case  in  which  he  might  have  come,  quia  timet.] 
Per  Curiam  ;  Rule  refused. 


COPLEY  and  Another  v.  MEDEIROS.     May  8. 

A  baO-bond  given  upon  an  arrest  on  a  writ  of  capias  issued  under  the  1  ^  2  Vict  c  110,  s.  3, 
was  set  aside  for  a  variance  between  such  writ  and  the  paper  served  on  the  defendant  as  a 
copy  of  the  writ 

A  judge's  order  for  holding  the  defendant  to  bail  having  been  granted 
under  the  1  &  2  Vict.  c.  110,  s.  3,  a  writ  of  capias  issued  on  the  19th  of 
April  last,  against  the  defendant,  who  was  arrested  thereon,  and  gave  bail 
to  the  sheriff  on  the  20th.  On  the  24th  a  summons  was  taken  out  for  de- 
livering up  the  bail-bond  to  be  cancelled  for  irregularity,  with  costs,  on  the 
ground  that^he  words  "  on  promises"  were  omitted  in  the  copy  of  the  writ 
of  capias  delivered  to  the  defendant  upon  his  being  arrested,  and  that  in 
that  and  in  other  respects,  it  was  not  a  true  copy  of  the  original  writ  of 
capias,  and  that  no  true  copy  of  the  said  writ  had  been  served  upon  the  de- 
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fendant.  This  summons  not  being  attended,  a  second  was  taken  out  on  the 
following  day,  which  was  dismissed  mth  costSy  by  Maule,  J.,  on  the  26th 
•4271  *  ^'  ^*^^^>  Serjt.,  on  a  former  day  in  this  term,  obtained  a 
rule  to  show  cause  why  the  copy  of  the  writ  of  capias  and  the  ser- 
vice thereof  should  not  be  set  aside,  and  why  the  bail-bond  should  not  be 
delivered  up  to  be  cancelled,  on  the  ground  of  the  variance  between  the 
writ  and  the  copy  delivered,  and  also  why  so  much  of  the  order  «is  directed 
the  defendant  to  pay  the  costs  of  the  summons  should  not  be  rescinded. 
The  want  of  an  exact  copy  is  a  fatal  objection.  Smith  v.  Pennelly  2  Dowl. 
P.  C.  654. 

Channelly  Serjt.,  now  showed  cause.  The  form  of  the  action  is  described 
in  the  writ  of  summons,  in  the  writ  of  capias,  and  in  the  bail-bond :  the 
objection  is,  that  the  cojiy  delivered  to  the  defendant  omits  the  words  <«  on 
promises,"  that  is,  omits  accurately  to  describe  the  cause  of  action.  The 
writ  of  capias  in  this  case  issued  under  the  abolition  of  arrest  act,  not  under 
the  2  W.  4,  c.  39,  s.  4,  under  which  the  defendant  would  have  been  en- 
titled to  the  relief  he  seeks.  By  that  section,  the  plaintiff  is  required  to  make 
copies,  and  deliver  them  to  the  sheriff.  But  the  1  &  2  Vict.  c.  110,  ss.  3, 
4,  contains  no  such  directions.  The  capias  is  not  the  commencement  of 
the  action ;  that,  in  all  cases,  must  be  commenced  by  w^rit  of  summons. 
[Cresswell,  J.  The  capias  should  identify  itself  with  the  writ  of  sum- 
mons, the  process  by  which  the  action  was  commenced,  and  it  should  be 
so  served  as  to  inform  the  defendant  what  he  is  to  do.  Tindal,  C.  J.  The 
writ  itself  requires  the  sheriff  to  deliver  a  copy  thereof  to  the  defendant. 
If  the  copy  be  made  by  the  officer,  he  is  to  be  considered  as  the  agent  of 
the  plaintiff.]  The  decisions  under  the  1  &  2  Vict.  c.  110,  are  not  so 
•4281  stringent  as  those  under  *the  former  act.  In  Plock  v.  PachecOy 
■'  9  M.  &  W.  342,  1  Dowl.  N.  S.  381,  a  judge  made  an  order  for 
the  arrest  of  the  defendant  for  422/. :  the  capias  was  endorsed  for  422/.  I3s. 
4(/.,  the  real  amount  of  the  debt :  and  the  court  refused  to  discharge  the 
defendant  out  of  custody,  and  directed  the  w^rit  to  be  amended,  on  payment 
by  the  plaintiff  of  the  costs  of  the  application  for  the  defendant's  dis- 
charge.(a)  Considerable  importance  is  there  attached  to  the  6th  section 
of  the  statute,  which  enacts,  <<  that  it  shall  be  lawful  for  any  person  arrested 
upon  any  such  vrrit  of  capias,  to  apply  at  any  time  after  such  arrest  to  a 
judge  of  one  of  the  superior  courts  at  Westminster,  or  to  the  court  in  which 
the  action  shall  have  been  commenced,  for  an  order,  or  rule,  on  the  plain- 
tiffin  such  action,  to  show  cause  why  the  person  arrested  should  not  be 
discharged  out  of  custody;  and  that  it  shall  be  lawful  for  such  judge  or 
court  to  make  absolute  or  dischairge  such  order  or  rule,  and  to  direct  the 
costs  of  the  application  to  be  paid  by  either  party,  or  to  make  such  other  order 
therein  as  to  such  judge  or  court  shall  seeni  meety^^  &c.  In  Bichards  v.  Dis- 
praikyQ  M.  &  W.  459,  1  Dowl.  N.  S.  384,  the  affidavit,  made  in  support 
of  an  application  for  a  capias,  described  the  plaintiff  as  <<  J.  R.,  one  of  the 
(a)  In  the  principal  case  an  application  had  been  made  to  amend  the  copy. 
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public  officers  of  the  Western  District  Banking  Company  for  Deoan  ajtd 
Cornwall:^'*  in  the  writ  these  last  words  were  omitted:  and  the  court  dis- 
chaj^ed,  without  costs,  a  rule  for  discharging  the  defendant  out  of  custody 
on  the  ground  of  the  variance,  upon  the  plaintiff's  filing  a  fresh  affidavit 
omitting  those  words  in  the  title.  Plock  v.  Pacheco  was  also  recognised 
and  acted  upon  in  the  Exchequer  in  Bilton  v.  Clapperton^  9  M.  &  W.  473, 
1  Dowl.  N.  S.  386. 

•Sir  T.  WUde^  Serjt.,  in  support  of  his  rule.     The  uniformity  of     r^^oq 
process  act,  2  W.  4,  c.  39,  regulates  the  arrest  in  all  respects,  ex- 
cept  so  far  as  it  is  altered  by  the  1  &  2  Vict.  c.  110.     By  the  fourth  section 
of  the  former  act,  it  is  required  that  the  plaintiff  sliall  make  and  deliver  to 
the  sheriff,  or  other  officer  having  the  execution  and  return  of  the  capias,  so 
many  copies  thereof  as  there  may  be  persons  intended  to  be  arrested  there- 
on, or  served  therewith.     The  effect  of  the  earlier  clauses  of  the  1  &  2  Vict, 
c.  110,  is,  to  abolish  the  power  of  arrest  upon  mesne  process,  except  in 
certain  cases.     The  third  section  was  framed  with  reference  to  the  uni- 
formity of  process  act,  2  W.  4,  c.  39,  and,  especially,  to  that  clause  of 
it  which  requires  copies  to  be  made   by  the   plaintiff  and  delivered  to 
the  sheriff.      No  duty  is,  by  either  act,  imposed  on  the  sheriff  or  other 
officer,  except  that  of  delivering,  to  the  parties  arrested,  such  copies  of  the 
process  as  he  shall  be  furnished  with  by  the  plaintiff.     If  the  officer  makes 
the  copies,  he  is,  for  that  purpose,  the  agent  of  the  plaintiff.  The  bail-bond, 
it  is  true,  probably  describes  the  form  of  action ;  but  the  defect  is  not  cured 
by  a  recital  in  the  bail-bond. 

TiNDAL,  C.  J.  The  fourth  section  of  the  uniformity  of  process  act,  2  W. 
4,  c.  39,  by  which  the  plaintiff  is  required  to  make  and  deliver  to  the  she- 
riff, or  other  officer  having  the  execution  and  return  thereof,  so  many  copies 
of  the  process  as  there  may  be  persons  to  be  arrested  thereon  or  served 
therewith,  still  remains  in  force.  The  officer  is  to  deliver  to  the  party  ar- 
rested or  served,  the  copy  which  the  plaintiff  has  made.  Where  the  plain- 
tiff allows  the  bailiff  to  prepare  the  copy,  he  makes  the  bailiff  his  agent,  and 
must  take  his  act  for  better  or  for  worse.  *That  which  in  this  case  r^^on 
was  served  upon  the  defendant  as  a  copy  of  the  capias^  being  insuf- 
ficient, I  think  the  rule  must  be  made  absolute. 
Per  curiam  ;  Rule  absolute,  without  costs,  (a) 

(a)  Vide  Ytatti  y.  Chapman,  3  N.  C.  262,  3  Scott,  648 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS. 

IN 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 


The  judges  who  sat  in  baDCo  during  this  term  were, 

TiNDAL,  C.  J.  CrESSWELL,  J. 

COLTMAN,  J.  ErLE,  J. 


REGULA  GENERALIS. 


Directions  to  the  Taxing  Officers,  in  lieu  of  the  Directions  of 
Hilary  Vacation,  4  W.  4,  1834,  so  far  as  the  same  relate  to  the 
Scale  of  Costs  in  Cases  where  the  Sum  recovered,  &c.  does  not 
EXCEED  20/. 

That,  in  all  actions  of  assumpsit,  debt,  or  covenant,  where  the  sum 
recovered,  or  paid  into  court  and  accepted  by  the  plaintiff  in  satisfaction  of 
his  demand,  or  agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not 
exceed  20/.,  without  costs,  the  costs  both  of  the  plaintiff  and  defendant,(fl) 
*4^21  ^^^  ^^  ^^"  between  *attorney  and  client  as  party  and  party,  except 
as  hereinafter  excepted,  shall  be  taxed  according  to  the  reduced 
scale  hereunto  annexed. 

Provided,  that  in  case  of  trial  before  a  judge  in  one  of  the  superior  courts 
or  judge  of  assize,  if  the  judge  shall  certify,  on  the  postea^  that  the  cause 
was  proper  to  be  tried  before  him,  and  not  before  a  sheriff  or  judge  of  an 
inferior  court,  the  costs  shall  be  taxed  upon  the  vsual  scale. 

Where,  in  like  actions,  the  sum  endorsed  on  the  summons  shall  be  more 
than  20/.,  but  the  plaintiff  fails  to  recover  more  than  that  sum,  and  the  judgn 

id)  Vide  Richardson  ▼.  Kennet,  ante,  Vol.  VI.  712.  » 
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does  not  certify  as  aforesaid,  the  plaintiff's  costs,  as  well  between  party  and 
party,  as  also  between  attorney  and  client,  shall  be  taxed  as  upon  a  writ  of 
trial  before  a  judge  of  a  court  of  record  where  attorneys  are  not  allowed  to 
act  as  advocates,  as  hereinafter  provided  for ;  but  the  defendant's  costs,  if 
any,  are  to  be  taxed  on  the  usual  scale. 

Provided  also,  that  in  cases  triable  before  the  sheriff  or  judge  of  an  infe- 
rior court,  where  the  judge  shall  refuse  to  make  an  order  for  such  trial,  the 
judge  shall,  if  he  shall  think  fit,  direct,  at  the  time  of  such  refusal,  on  what 
scale  the  costs  of  each  parties  shall  be  taxed ;  and,  in  default  of  such  direc- 
tion, the  costs  of  both  parties  shall  be  taxed  on  the  usual  scale. 


General.    Allowance    for    Plaintiffs   and    Defendants,  as    well 
BETWEEN   Attorney  and   Client   as  between  Party  and   Party, 

IN  ACTIONS    NOT  EXCEEDING    20/.  x»     «      ^ 

Jb    s.  a. 
Writing  letter,  where  letters  are  usually  allowed       -        -  •       -  0    2    0 
, -qoi     ^Instructions  to  sue,  defend,  or  to  draw  pleadings  or  spe- 
cial affidavits,  where  instructions  are  usually  allowed  0    3    4 

Writ  of  summons 0  12    6 

Alias 0  10    0 

Pluries 0  10    0 

Endorsing  costs  on  writs 020 

Service  of  writ  of  summons,  alias,  or  pluries  -         -        -        -  0     5    0 
Extra-service  at  6d.  per  mile,  if  served  out  of  the  town  in  which 

the  attorney  resides,  not  exceeding 050 

AflSdaVit  of  service,  including  oath 050 

If  writ  sent  to  a  correspondent,  writing  him  with  writ  and  instruc- 
tions, and  his  writing  in  reply,  2^.  each       -        -        -        -  0    4    0 
Paid  correspondent's  charges,  extra  for  mileage,  6d.  per  mile, 

as  before^  not  exceeding  5^. 050 

Drawing  and  engrossing  especial  affidavits,  per  folio         -        -  0     1     0 

JVotking/or  attending  to  be  sworn. 
Searches, — such  as  for  appearance,  declaration  when  filed,  and 

rule  to  plead 034 

Attending  to  procure  duplicate  of  order,  office  copy  of  any  rule  or 

affidavit,  writ,  judgment,  or  other  document,  when  necessary  0    3    4 

Entering  appearance  for  defendant,  sec.  stat.  -        -        -        -  0    6    0 

Drawing  pleadings,  per  folio         --         -        -         -        -010 

Engrossing,  per  folio  -         -         -        -        -        -        -004 

Close  copy,  when  countiy  agency,  per  folio    -        -        -        -  0    0    4 

Fee  to  counsel  or  pleader,  when  special  .        .        -        - 

Attending  him    -. 034 

JVb  advising  on  evidence^  as  between  party  and  parly :  but  to 
•434]     be  allowedy  as  ^between  attorney  and  client ^  when  necessary. 

Drawing  special  notices  to  admit  or  produce,  copy  and  senrice  0    5    C 
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£  £.  d. 
Copy  forjudge 020 

Extra  for  service^  if  necessarily  served  at  a  distance^  or  sent 
to  a  correspondent  J  the  same  as  for  serving  writs. 
Copy  notice  sent,  served  by  adverse  party,  if  agency        -         -020 

Notice  of  declaration,  copy  and  service 050 

Short  particulars  to  accompany 026 

If  notice  served  at  a  distance^  or  sent  to  a  correspondent j — 
the  same  as  for  serving  writSy  fyc. 
Drawing  long  particulars  and  fair  copy^  exceeding  three  folios, 

at  per  folio -004 

Rule  to  plead 016 

Rule  to  reply,  rejoin,  &c.,  copy  and  service    -        -        -        -040 

Demanding  pleadings,  residence  of  plaintiff,  authority  for  issuing 

writ,  and  other  common  notices,  copy  and  service        -        -    0    3    0 
Copy  and  service  of  summonses    -        -        -        -        -        -030 

Attending  summons,  or  giving  consent  -        -        -        -        -034 

Copy  and  service  of  orders  usually  served       -        -        -         -     0    3    0 

When  costs  taxed  under  an  order  or  rule,  attending  to  get  an 

appointment  thereon  -        -        -        -        -        -        -034 

Copy  and  service  of  rules     -        - 040 

Paying  money  into  court       -        -        -        -        -        -        -034 

lakingitout 068 

Replication,  accepting  money  in  full  of  demand      -        -         -    0    3    0 

Close  copy,  when  country  agency 010 

Similiter,  by  replication,  or  rejoinder,  or  the  like,  where  a  sepa- 
rate pleading,  and  not  made  up  with  the  issue      -        -        -    0    3    0 
•4351     ^JVbthingfor  close  copy. 

Drawing  interlocutory,  or  final,  judgment    -        -         -    0    3    4 
Attending  to  sign        -        -        -        -        -        -        -         -034 

Engrossing  proceedings  on  paper,  per  folio     -        -        -         -    0    0    4 

Entering  on  roll,  per  folio    -        -        -        -        -        -         -004 

Plea  of  general  issue    -        -        -        -        -        -        -         -030 

Close  copy,  when  country  agency 0    1    0 

Close  copy  of  common  rules         -        -        -        -        -        -010 

Ditto  of  orders  ditto 0    1    0 

Ditto  of  special  rules  or  orders,  per  folio         -        -        -         -    0    0    4 
Drawing  abstract  of  pleas  and  fair  copy,  and  copy  for  judge     -    0    3    0 

JVb  close  copy. 
Drawing  issue,  of  whatever  length        -        -        -        -         -034 

Attending  to  pay  pleading  fee-         -        -        -        -        -034 

Notice  of  trial,  or  inquiry O30 

JVb  close  copy. 

If  served  on  defendant  j  or  at  a  distance  j  or  sent  to  a  corre- 
spondent  to  be  servedj  the  same  as  serving  writ,  fyc. 
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£  s.  d. 
Elngrossing  writ  of  trial  or  inquiry,  per  folio  -  -  -  -  0  0  4 
Fee  thereon,  but  no  fee  on  drawing  -  -  -  -  -034 
Copy  particulars  to  annex,  if  short         -        -        -        -        -010. 

If  more  than  three  folios,  per  folio 004 

Subpcena    -         -        -, 050 

Copy  and  service        -        -        -        -        -        -        -        -030 

Subpcena  duces  tecum  -        -        -        -        -        -         -        -070 

Copy  and  service        -        -        -        -        -        --        -040 

If  either  served  at  a  distance  or  sent  to  a  correspondent  to 
serve^  same  extra  as  serving  writ. 
Minutes  of  evidence,  or  instructions  for  brief  -         -         -        -     0  13    4 

Drawing  brief  and  one/idr  copy  where  cause  tried  before  a  judge 
of  a  court  of  record  where  attorneys  are  not  allowed  to  act  as 

advocates,  not  exceeding 200 

•4.^fi1     *P2iid  fee  to  counsel,  (one  guinea,)  and  clerk       -        -     1     3    6 

-'     Attending  him 034 

Attending  to  enter  cause  for  trial 034 

Attending  court,  on  writ  of  trial  or  inquiry,  in  same  town  0  13    4 

Attending  court,  when  cause  did  not  come  on,  each  day        -     0    6     8 
When  necessary,  attending  for,  and  altering,  writ  of  trial  or  in- 
quirj',  and  attending  to  re-lodge  same         -        -        -        -    0    3    4 

Altering  and  re-sealmg  subpoenas,  whether  one  or  more,  besides 
what  is  paid    -        -        -        -        -        -        -        -         -034 

Re-serving  same^  when  done^  and  necessary j  if  at  a  distanccy 

or  sent  to  a  correspondent ^  as  before. 
If  the  attorney  attending  a  writ  of  trial  has  to  go  a  distance ^ 

mileage  \s.  one  way, 
Attorney  attending  trial  at  a  distance^  one  guinea  per  day  as 
long  as  necessarily  detained  in  going  /o,  attending  and 
returning  from  the  trials  if  no  other  business;  or  if  other 
business  J  in  the  whole  not  to  exceed  two  guineas  a  day. 
If  more  than  one  cause j  mileage  to  be  apportioned;  if  more 
than  two  other  causes^  no  mileage. 
Attending  for  special  rules,  when  not  made  upon  motion  in  court    0    3    4 
AflSdavit  of  increase,  including  oaths     -         -.       -        .        -050 

Copy  for  the  opposing  party 020 

BUI  of  costs  and  copy,  at  8rf.  per  folio,  not  to  exceed       -        -     0    4    0 
Copy  for  the  opposing  party,  4(i.  per  folio,  not  exceeding         -     0    4    0 

Police  of  taxing  -  0    3    0 

•4371    *'^t*^^di°g  taxing 034 

If  long,  in  master's  discretion 068 

Instructions  to  counsel  on  common  motions   -        -        -        -    0    3    4 
Attending  court  on  motion,  rule  nisi  granted,  and  attending  to 

dra\r  up  rule 068 

z2 
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£  s.  d. 

Attending  court  each  day  on  special  motions  or  argument,  not  ^ 

exceeding  205.  a  term      -        -' 034 

Ditto  when  heard -        -        -068 

Attending  to  settle,  and  drawing  and  fair  copy  cognovit,  and 
getting  some  signed  -        -         -        -        -         -        -0100 

Copy  for  agent  to  keep        -        -        -        -        -        -        -020 

Attending  filing,  when  filed  under  the  statute        -        -        -     0     3    4 
Attending  stamping,  when  done,  and  necessary  ,      -        -         -     0    3    4 
Attending  judges  with  pleadings,  demurrer-book,  special  case, 
&c.,  one  fee-        -        -        -        -        -        -        -        -034 

Attending  searching  if  copy  delivered  to  the  other  judges,  one  fee     0    3    4 

Term  fee  in  town 0  10    0 

Country     -        -         -    ' 0  12    0 

Letters,  when  no  terra  fee,  town    -        -        -        -        -         -020 

Ditto,  country    -         -         -         -         -         -         -         -         -.040 

JV.  B, —  When  proceedings  commenced  in  vacation  and  con- 
tinued to  following  term  J  or  commenced  in  term  and  con- 
tinned  in  the  following  vacation^  only  one  term  fee  in 
respect  thereof  and  no  additional  charges  for  letters. 


Costs  on  Writ  of  Distringas. 

Attending  at  defendant's  house  to  make  appointment  -  -  0  3  4 
Attending  appointment,  and  tiopy  and  service  of  writ  -  -  0  5  0 
•4^81  *  If  ^PP^^l^^'^^^l  ^^^  service  at  a  distance  j  or  writ  sent  to  a 

■*     correspondent^  the  same  for  mileage  and  correspondence  y 
4"C.,  as  upon  the  service  of  writs. 

Searching  for  appearance 034 

Drawing  and  Engrossing  affidavit  to  ground  distringas,  per  folio    0    10 

JVb  instructions y  or  attending  to  be  sworn. 

Paid  oath 

Affidavit  of  no  appearance  being  entered,  and  oath        -        -    0    5    0 

This  is  to  be  allowed  when  it  cannot  be-  incorporated  in  the 
special  affidavit. 
Attending  the  judge  for  order  for  distringas    -        -        -        -    0    3    4 

Paid  for  same 03^^ 

Writ  of  distringas 0  12 

Attending  for  warrant  -        -        -'-        -        -         -034 

Copy  writ,  and  notice  for  defendant O20 

The  like  for  sheriff 0    2    0 

Paid  for  warrant,  as  usual. 

Instructing  sheriff's  officer 034 

Paid  officer,  asper  scale  of  sheriff '^s  fees. 

Attending  for  order  to  return  writ 034 
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£    s.  d. 
I  aid  for  same 020 

Copy  and  service,  and  paid  sheriff  therewith  -        -        -        -     0    4    0 

Short  copy  of  writ  and  return       - 010 

Paid  for  return  -         -         -         - 020 

Attending  for  return  and  to  file  same,  when  sheriff  not  ruled  or 

ordered  to  return  it-        -        -        -        -        -        -        -034 

Drawing  and  engrossing  affidavit  of  officer  nulla  banoy  and  oath    0     5    0 

JVb  instructions y  or  attending  to  be  sworn. 
Searching  again  for  appearance     -         -         -         -         -        -034 

Affidavit  of  no  appearance,  and  oath 050 

Attending  judge  for  order  for  leave  to  enter  appearance    -        -    0     3    4 
•4W1      *Paid  for  the  order,  and  filing  affidavit,  if  writ  obtained      0     3     0 

'  ^  In  Term  JYme,  Additional. 

Briefing  affidavit  for  counsel,  per  folio     .         -        -        -        -     0    0    4 

Instructing  counsel 034 

Fee  to  counsel  -0  10    6 

Attending  him  and  court,  and  to  draw  up  rale  -        -        -    0    3    4 

Paid  for  the  rule,  and  filing  affidavit 050 

The  like  charges  on  obtaining  rule  for  leave  to  enter  an  ap- 
pearance for  defendant. 


Bill  of  Costs  upon  Writ  of  Summons. 

Where  debt  and  costs  paid  unthin  the /bur  days  or  upon  ajudge^s  order y 
when  time  given  for  payment. 

Letter  before  action,  if  sent  - 020 

Instructions  to  sue       -        -        - 034 

Writ  of  summons 0126 

Bills  of  cost  to  endorse -        -020 

Copy  and  service        -        -        -        -        -        -        -        -050 

y  served  at  a  distance j  or  sent  to  a  correspondent^  same  as  on 
service  of  writSy  anti. 

Attending  settling 034 

Letters,  as  before. 

If  time  given. 
Attendmg  defendant  on  his  applying  for  time  to  pay  debt  and 
costs,  and  attending  on  plaintiff,  and  getting  his  consent,  and 
agreeing  on  terms,  &c.  Drawing  consent  for  a  judge's  order, 
and  fair  copy,  and  attending  getting  same  signed,  cmefeey  not 
exceeding  0    6    8 

•4401    *^^^  ^^^  summons  and  order  .        .        -        - 

Attending  for  same -034 

Attending  for  appointment  to  tax,  if  necessary         -        -        -    0    3    4 
Copy  and  service  of  order,  if  necessary  -        -        -        -    0    3    0 
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Bill  of  costs  and  copy 030 

Copy  for  the  other  side,  if  made    -        -        -        -        -         -016 

Attending  taxing  -         -         --         -         -         -         -034 

Paid ' 

Letters,  &c.,  as  before. 


Declaration  in  Debt,  and  Final  Judgment  by  Default. 
(For  the  previous  costs j  see  awfe.) 

Searching  for  appearance 034 

Affidavit  of  service       -        -        -        -        -        -        -         -050 

Entering  appearance,  sec.  stat.      - 060 

Instructions  for  declaration  -         -         -         -         -         -034 

Drawing  same,  folio  4 .-040 

Fee  to  pleader,  if  special       ------- 

Attending  him  -        -        -        -        -        -        -        -034 

Engrossing  declaration  -        -        -        -        -        -         -014 

Close  copy,  if  agency  -         -        -        -        -        -        -014 

Particulars  of  demand 026 

Rule  to  plead 016 

Demand  of  plea,  if  appearance  entered  by  defendant        -        -     0     3    0 

Drawing  final  judgment 034 

Attending  to  sign        -        -        -        -        -.-        -        -034 
Engrossing  proceedings  on  paper,  folio  9-        -        -        -030 

Entering  on  the  roll     -        -        - 0     3    0 

Paid  roll 0    0  10 

Paid  signing  judgment  -        -        -        -        -        -         -070 

Paid  usher 010 

mAAi-i  *-''*  Common  PkaSj  3s.  extra /or  docket. 

Drawing  bill  of  costs,  and  copy,  as  before. 
Copy  for  defendant's  attorney,  ditto. 
Notice  of  taxing,  if  defendant  entitled  thereto  -        -        -    0    3    0 

Attending  taxing 034 

Paid  taxing         -- 

Term  fee,  in  town 0  10    0 

Ditto,  in  countiy 0120 

Interlocutory  Judgment  and  Inquiry, 

Drawing  interlocutory  judgment 034 

Attending,  to  sign  same 034 

Paid  signing       -         - 050 

Engrossing  proceedings  on  paper,  folios  8  (if  declaration  folios  4)  0    2    8 

Entering  on  the  roll 028 

Paid  for  roll 0    0  10 
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£    s.  d. 
Instructions  for,  and  drawing,  inquiry    -----      JVt/. 

Engrossing  inquiry,  folio  8-        -        -        -        -        -        -^28 

Paid  for  parchment      -        -        -        -        -        -        -        -020 

Paid  signing  and  sealing      -        -        -        -        -        -        -050 

Fee  thereon 034 

Notice  of  inquiry,  copy  and  service        -----030 

If  at  a  distance  J  or  sent  to  a  correspondent^  the  extra  charges  I 

the  same  as  serving  writ^  as  before,  i 

Attending,  to  leave  inquiry  with  the  sheriff     -        -        -        -  0    3    4 

Paid  thereon 040  j 

If  sent  to  a  correspondent  to  lodge  with  sheriff,  or  to  under-sheriff, 

writing  therewith      -        -        -        -        -        -        -        -020 

For  agent's  charges  for  lodging  writ  with  sheriff,  and  letter  in 

reply 054 

•4421    *^^^  ^°^  deputation  (if  a  saving  of  expense)        -        -  1     1     0  | 

Attending  for  same,  and  writing  therewith  -        -  0    3    4 

Subpcena  ---------050  i 

Copy  and  service  on  each  witness 030  i 

If  served  at  a  distance  j  or  sent  to  a  correspondent,  as  before.  \ 

Minutes  of  evidence 068 

Attending  inquiry,  if  in  same  town  with  attorney     -        -        -  0  13    4 

If  attended  by  agent  to  him 110 

Paid  sheriff  executing  inquiry,  bailiffs,  jury,  &c.  (including  the 

45.  paid  on  leaving),  not  exceeding 115    0 

Paid  sheriff  for  travelling  expenses,  according  to  scale. 

Paid  for  use  of  room,  where  necessary,  according  to  scale.  , 

Paid  witnesses,  according  to  general  allowance. 

Affidavit  of  increase 050 

Attending  for  inquiry 034 

Paid  for  same     - 010 

Drawing  judgment 034 

.  Attending  to  sign 034 

Paid  signing 070 

Paid  ushers 010 

In  Common  Pleas^  3s.  mare. 

Paid  filing  affidavit  of  increase 010 

Copy  for  defendant's  attorney,  not  exceeding  -        -        -  0    2    0 

Drawing  bill  of  costs  and  copy,  as  before        -        -        -        -  0    4    0 
Copy  for  defendant's  attorney,  if  done,  as  before. 

Notice  of  taxing,  if  defendant  has  appeared,  or  is  entitled  thereto  0    3    C 

Attending  taxing 034 

Paid  taxing,  as  iLSual. 

•^gi  *JVb  attending  to  complete  judgment  on  roll. 

Term  fee  as  before.  , 

VOL.  vn.  35 
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Writ  of  Trial. 
^  £    s.  d. 

General  issue  pleaded,  drawing  replication,  including  close  copy, 

if  agency 030 

Paid  for  summons  for  writ  of  trial  -        -        -        -        -010 

Copy  and  service       -  -        -        -        -        -        -        -030 

Attending 034 

Paid  for  order    -        -        - 010 

Copy  and  service 030 

Drawing  issue,  of  whatever  length         -        -        -        -        -034 
Engrossing  to  deliver,  folio  8  (if  declaration  folio  4)         -         -    0     2    8 

Entering  on  the  roll 0     2    0 

Paid  for  roll -        -        -         -    0     0  10 

Close  copy,  if  agency -028 

Notice  of  trial,  including  close  copy,  if  agency        -        -        -030 
Engrossing  writ  of  trial,  folio  12-        -        -        -        -        -040 

Paid  parchment 020 

Paid  signing  and  sealing      -        -        -        -        -        -        -020 

Fee  thereon 034 

Copy  particulars  to  annex    -        -        -        -        -        -        -010 

Attending  to  leave  writ  at  sheriff's  office,  subpcena,  and  serving 

witnesses,  the  same  as  ujnm  writ  of  inquiry. 
Notice  to  produce,  copy  and  service,  not  exceeding        -        -    0    5    0 

The  like  to  admit,  ditto -050 

Attending  trwpec/ion  (plaintiff  or  defendant)    -        -        -        -    0    3    4 

Paid  summons  to  admit         --.---- 

Copy  and  service        -        *■        -        -        -        -        -        -030 

^4441     •Attending     .....---    0    3    4 

The  like  charge  on  second  summons,  if  first  not  attended    0    8    4 
Affidavit  of  service  and  attendance         -        -        -        -        -050 

Paid  for  order    .-------- 

Copy  and  service 030 

Attending  trial,  as  before. 

If  writ  altered  or  re-sealed,  and  witnesses  reserved,  as  before. 
Paid  sheriff's  fees  {including  the  4«.  paid  wUh  tority)  not  exceed- 
ing, in  countiy  causes      -        -        -        -        -        -        -116    0 

Paid  for  room,  where  necessary  according  to  scale. 
Paid  for  deputation,  &c. 

-Paid  sheriff  extra  for  travelling,  same  as  on  inquiry;  such  pay- 
ments in  town  causes  not  exceeding     -  -         -         -         -113    0 

The  charges  for  final  judgment j  the  same  as  upon  writ  of 
inquiry. 
Sill  of  costs  and  copy,  and  attending  taxing  as  before. 
Term  fee  as  btfore. 
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If  Special  Pleas. 

The  charges  to  he  regulated  according  to  the  lengths^  and  order  and  rules  to 
plead  several  matters j  as  usual. 

Motion  for  a  new  trial  upon  vmi  of  trial, 

£    s.  d. 
Attending  the  under-sheriff  for  a  copy  of  his  notes  -        -        -    0    3    4 
Paid  for  the  same        -------- 

Affidavit  to  veriiy  same        -        -        -        •        -        -        -050 

Instructions  for  counsel  to  move 068 

Making  copy  of  sheriff's  notes  to  accompany,  per  folio    -        -    0    0    4 

•4461    *P^*^f^® 136 

■'    Attending 034 

Attending  court,  rule  nisi  granted  and  for  rule         -        -        -    0    6    8 

Paid  for  rule  and  filing  affidavit     -        -        -        -        *        -050 

Copy  and  service        -        -        -        -        -        -        -        -040 

Affidavit  of  service      -        -        -        -        -        .        -        -050 

Instructions  for  counsel  to  move  rule  absolute         -        -        -    0    3    4 

Copy  rule  to  annex     - 010 

Paid  counsel  to  move  {from  one  guinea  to  two  guineas)   - 

Attending  him 034 

Attending  court,  motion  did  not  come  on  3^.  4d.  each  day,  not 

to  exceed  20*.  in  a  term  ------- 

Attending  court — rule  absolute      -        -        -        -        -        -068 

Paid  for  the  rule  and  filing  affidavit       -        -        -        -        -050 

Copy  and  service        -        -        -        -        -        -        -        -040 

Copy  sent,  if  agency  -        -        -        -        -        -        -        -010 

Term  fee,  as  usual. 


COMFUTING  PRmcIPAL  AND  InTE&EST  ON  JuDGE's  ObDER. 

Costs  of  declaration  and  judgment,  as  before  according  to  length 
of  declaration. 

Jlie  usual  charges  for  summons  and  order  to  compuie^  the 
same  as  upon  order  to  admit  upon  writ  of  trial. 
Instructions  for  counsel  to  move  for  rule         -        -        -        -    0    3    4 

Paid  counsel  to  move --0  10    6 

Attending  him,  and  to  draw  up  rule  -  -  -  -  -034 
Paid  for  rule  .---.-..  -050 
Attending  for  appointment  to  tax  -        -        -        -        -034 

Copy  and  service  of  rule,  and  appointment     -        -        -        -    0    4    0 
Bill  of  costs  and  copy,  and  for  final  judgment,  the  same  as  in 
judgment  in  debt     ..-..--. 
*4461    *^  defendant  served  at  a  distance,  extra  for  serving 
summons  and  roles  to  compute,  same  as  serving  writ. 
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If  in  Term  time. 

Affidavit  of  cause  of  action  -        -        -        -        -        -        -050 

Instructions  for  counsel  to  move 034 

Fee  to  him 0  10    6 

Attending  him  and  court,  and  to  draw  up  rule        -        -        -    0    6    8 

Paid  for  rule       ..-- 050 

Copy  and  service -        -        -040 

AflSdavit  of  service 050 

Instructions  to  make  rule  absolute 034 

Copy  rule,  to  annex 010 

Fee  to  counsel 136 

Attending  him  and  court,  and  to  draw  up  rule        -        -        -    0    6    8 

Paid  for  rule 050 

Attending,  for  appointment  to  tax  -        -        -        -        -034 

Copy  and  service -        -040 

JVb  attending  at  Westminster  to  complete  roll. 
If  defendant  served  at  a  distance,  extra  for  serving  summons  and 
rule  to  compute,  the  same  as  seruing  writ. 


Costs  of  Execution. 

Writ  of^.  fa.y  if  only  one  writ,  or  a  testatum         -        -        -    0    7    0 
Attending  for  warrant  -        -        -        -        -        ---        -034 

Paid  for  warrant,  as  usual. 

Instructing  officer -        -034 

If  previous  writ  issued  where  venue  is  laid,  to  ground  testatum 

writof^./a. 0    6    0 

*AAT\    -^^^^Q^^gY  ^  lodge  same  with  sheriff,  and  Obstructing 

him  to  return  nxdla  bona,  and  afterwards,  for  return  -034 

Paid  for  return 020 

Short  copy  of  writ  and  return,  to  keep 010 

Paid  filing  writ  and  return,  and  attending       -        -        -        -    0     3    4 


The  foregoing  charges  are  intended  as  examples. 

The  masters  will  exercise  their  discretion  in  allowing  for  attendances, 
having  regard  to  the  expense  saved,  or  favour  granted  to  the  party,  and 
to  all  the  circumstances  of  the  case,  bearing  in  mind  that  for  attendances 
the  allowances  are  not  to  be  more  than  half  what  are  allowed  when  costs 
are  taxed  upon  the  usual  scale. 

In  other  cases  not  hereby  provided  for,  the  masters  will  conform  to  the 
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rate  of  charges  hereinbefore  inserted,  or  as  near  thereto  as  circuxnstancet 
will  allow. 

Denman.  J.  Williams. 

n.  c.  tindal.  j.  t.  coleridgs. 

Fred.  Pollock.  T.  Coltman. 

J.  Parke.  R.  M.  Rolfe. 

E.  H.  Alderson.  Wm.  Wightman. 

J.  Patteson.  C.  Cresswell. 

J.  GURNEY. 


•PERCIVAL  r.  RUSSELL.     May  22.  [•448 

Notice  by  «  defendant,  ^ho  has  been  twelve  calendar  months  in  execution  for  a  debt  not  ex* 
ceeding  20/.,  of  his  intention  to  apply  for  his  discharge  under  the  4S  G.  3,  c.  123,  may  be 
served  on  bis  attorney,  where  the  residence  of  the  plaintiff  cannot  be  discovered. 

Manning,  Serjt.,  moved,  under  the  48  G.  3,  c.  123,  for  the  discharge 
of  a  prisoner,  who  had  been  twelve  calendar  months  in  execution  for  a  debt 
not  exceeding  20/.,  upon  an  affidavit  stating  that  the  defendant  had  been 
unable  to  discover  the  plaintiff's  place  of  residence,  and  that  notice  of  the 
motion  had  been  served  upon  the  plaintiff's  attorney.  The  plaintiff  cannot, 
by  withdrawing  or  concealing  himself,  deprive  the  defendant  of  the  benefit 
conrerred  by  the  statute.  Besides  which,  although  it  is  said  that  the  au- 
thority of  the  attorney  is  determined  upon  judgment  being  obtamed,  that  is 
true  only  to  a  certain  extent.  The  plaintiff  may,  indeed,  employ  another 
attorney  without  a  rule  to  change  his  attorney ;  but  if  he  employs  a  different 
attorney  to  issue  execution,  a  new  warrant  of  attorney  must  be  filed; 
whereas  execution  may  be  issued  by  the  attorney  in  the  action  without  any 
new  warrant.  Here,  the  execution  was  issued  without  any  change.  The 
attorney,  upon  whom  the  notice  was  served,  was  the  attorney  in  the  matter 
of  the  execution^  as  well  as  attorney  in  the  action.  In  Wilson  v.  Mokler^ 
1  Dowl.  P.  C.  549,  a  service  on  the  plaintiff's  attorney  under  circumstances 
Deariy  similar,  was  held  sufficient. 

TiNDAL,  C.  J.  Generally  speaking,  the  authority  of  the  attorney  is  at  an 
end  when  final  judgment  is  obtained.  But  I  do  not  see  how  the  notice 
could,  under  the  circumstances,  be  served  in  any  other  manner. 

Per  Curiam  ;  Rule  granted. 


•REYNOLDS  v.  BARFORD.  [•449 

Under  the  8  Ann.  c.  14,  s.  1,  the  landlord  is  entitled  as  against  the  execution-creditor,  only  to 
rent  doe  at  the  time  of  the  seizure.  But  if  the  sheriff  returns  that  he  has  paid  so  much  **f» 
rtiU  dui  for  the  premises,"  the  court  will  intend  that  the  payment  was  for  rent  due  at  the 
time  <^  the  seizure ;  and  it  is  no  objection  to  the  return  that  it  does  not  expressly  state  that 
the  rent  was  due  at  the  time  of  the  seizure. 

2A 
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Where  the  sheriff  letamB  th«t  he  has  retained  a  sum  for  possession-money,  it  is  no  groond  far 
quashing  the  return,  that  the  plaintiff  is  charged  with  more  possession-money  than  thtt 
amount  payable  by  him  for  keeping  possession. 

On  the  1st  of  February,  1844,  certain  goods  of  the  defendant  were  taken 
in  execution  under  a  fi,  fa.  On  the  4th,  Mary  Clark  caused  the  officer  in 
possession  to  be  served  with  a  notice  of  claim.  On  the  8th,  the  defendant 
obtained,  under  the  interpleader  act,  a  judge's  order — that  the  sheriff  be 
discharged ;  that  the  goods  seized  under  the  fieri  fadas  herein  be  sold, 
and  the  produce  thereof  be  paid  into  court,  deducting  expenses,  unless 
within  a  week  the  claimant  shall  give  security  to  the  satisfaction  of  the 
master  to  the  amount  of  the  levy — the  claimant  in  the  first  instance  to  pay 
possession-money  from  this  day  till  the  goods  are  sold,  or  security  be  given, 
but  ultimately  by  the  losing  party  ;  that  an  issue  be  tried  at  the  next  assizes 
for  Surrey,  in  which  the  claimant  shall  be  plaintiff,  and  the  execution-creditor 
defendant ;  the  question  to  be  whether  the  goods  seized  were,  at  the  time 
of  the  seizure,  the  goods  of  the  claimant ;  all  other  questions  reserved. 

On  the  15th  the  defendant  was  served  with  notice  from  the  landlord  of  a 
claim  of  11/.  &5.  for  a  quarter's  rent,  due  at  Christmas.  On  the  13th  of 
April,  Mary  Clark  having  omitted  to  give  the  security  required,  an  order 
*4501  ^^^  made  discharging  the  former  order,(a)  •barring  the  claim  of 
Mary  Clarkj  and  directing  the  proceeds  of  the  sale  to  be  paid  to 
the  execution-creditor. 

On  the  20th  of  April,  the  sheriff  made  the  following  return : — 

"  Surrey.  By  virtue  of  the  annexed  writ  to  me  directed,  I  have  caused 
to  be  made  of  the  goods  and  chattels  of  John  Barford  therein  named,  22/. 
2^.,  out  of  which  I  have  paid  11/.  5^.,  for  rent  due  for  the  premises  whereon 
the  said  goods  and  chattels  were  taken  in  execution ;  and  I  have  retained 
6/.  125.  for  levying  the  said  execution,  keeping  possession  of  the  said  goods 
and  chattels,  and  selling  the  same  by  public  auction,  and  for  poundage  ; 
and  the  residue  thereof,  being  4/.  5s.,  I  have  ready  to  pay  to  Frederick 
Reynolds  in  the  said  writ  named  as  therein  I  am  commanded :  and  I  further 
certify  that  the  said  John  Barford  hath  not  any  other  goods  or  chattels  in  my 
bailiwick  whereof  I  can  cause  to  be  made  the  residue  of  the  debt  and 
damages  therein  mentioned,  or  any  part  thereof." 

Channellj  Serjt.,  on  behalf  of  the  plaintiff,  having  obtained  a  rule  nisi,  to 
quash  the  return, 

BykSy  Serjt.,  now  showed  cause.  The  dates  in  this  case  are  material. 
If  the  order  stands  in  all  its  parts,  the  sheriff  is  discharged.  The  main 
ground  of  objection  to  this  return  is  understood  to  be  that  the  rent  was  not 
due  at  the  time  of  the  seizure.  [Channellj  Serjt.  Though  the  rent  was 
not  due  in  fact,  the  objection  is  that  the  return  does  ngt  state  when  the  rent 
became  due.  The  plaintiff  also  objects  that  the  sheriff  had  no  power  under 
the  interpleader  act  to  charge  the  plaintiff  with  the  expense  of  keeping  pes* 

(a)  l^e  sheriff  being  discharged  by  the  first  order,  and  being  no  longer  before  the  court,  (he 
first  order  could  not  be  discharged  as  to  him;  vide  post,  45U 
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session.]     The  rent  did  not  accrue  whilst  the  sheriff  was  in  possession. 
There  is  a  complete  answer  to  the  objection  upon  the  affidavits.     But  it  is 
contended  that  the  return  is  insufficient  per  se.     The  sheriff  *makes     rmAPi-i 
his  return  according  to  the  information  communicated  to  him  by  the     *' 
notice.       [Cresswell,  J.     Must  not  you  pledge  yourself  to  the  truth  of 
your  return  ?]     The  notice  is  dated  February  15th,  and  states  the  rent  to 
be  *«  now  due  and  owing,"  which  means  that  there  was  an  arrear  of  rent. 
Looking  at  this  written  document,  the  ground  of  the  application  fails. 
[TiKDAL,  C.  J.     You  do  not  say  that  the  rent  was  due  at  the  time  of  the 
seizure.]     If  the  return  is  good  in  form,  it  is  true  in  fact.     The  plaintiff 
was  not  entitled  to  rule  the  sheriff  to  return  the  writ.     The  sheriff  was  dis- 
charged by  the  first  crder;  under  which  order  he  sold.     [Cresswell,  J. 
But  you  have  made  a  return.]    We  were  not  bound  to  make  it.     [Cress- 
well,  J.     Then  it  may  be  quashed.]     The  return  does  the  plaintiff  no 
harna.      [Cresswell,  J.     And  it  does  you  no  good.]     After  the  order  the 
sberiflf  ceases  to  act  as  sheriff  and  acts  merely  as  stakeholder.    [Coltman,  J. 
There  must  be  some  mode  of  ascertaining  what  the  expense  is.]     Ailer  the 
order  the  plaintiff  was  precluded,  not  only  from  ruling  the  sheriff  to  return 
the  writ,  but  also  from  taking  any  exception  to  the  return  when  made. 
The  sheriff  has  no  interest  in  the  matter  in  dispute.     [Tindal,  C.  J.     Does 
not  the  second  order,  by  discharging  the  first,  set  the  matter  at  large  ?]     It 
is  submitted  that  it  does  not.     The  first  order  is  not  discharged  so  far  as 
that  order  discharges  the  sheriff.     He  was  no  party  to  the  second  order, 
and  could  not  be  deprived  by  it,  of  any  benefit  which  he  had  obtained 
under  the  first.    It  may  be  admitted  that  the  rent  must  be  due  at  the  time 
of  the  seizure ;  but  this  return  may  receive  the  same  construction  as  the  act 
itself,  in  which  the  language  is  equally  general,  the  words  of  the  fourth  sec- 
tion being  "that  no  goods,  &4m  lying,  &c.,  shall  be  liable  to  be  taken  by 
virtue  of  any  execution,  unless  the  party  at  whose  suit  the  said  execution  is 
sued  out,  shall,  before  the  removal  (a)  *of  such  goods  from  off  the     rmAM 
said  premises  by  virtue  of  such  execution,  pay  to  the  landlord  of 
the  said  premises,  or  his  bailiff,  all  such  sums  or  sums  of  money  as  are  or 
shall  be  due  for  rent  for  the  said  premises  at  the  time  of  the  taking  such 
goods  or  chattels  by  virtue  of  such  execution.     [Cresswell,  J.     There  are 
several  returns  under  this  statute  in  Tidd.]  (6)    If  the  present  return  is  held 
good,  all  the  forms  found  in  Tidd  will  be  right.     Hepworth  v.  Sanderson^ 
8  Bingh.  19,  1  Moore  &  Scott,  64,  shows,  that  no  action  would  lie  upon  this 
return,  and  that  the  court  would  allow  it  to  be  taken  off  the  file  if  necessary. 
Channellj  Sefjt.,  (with  whom  was  Leechj)  in  support  of  the  rule.     The 
sheriff  has  no  right  to  chaise  the  plaintiff  with  possession-money.     [Colt- 
man,  J.  How  does  it  appear  upon  this  return  that  A^is  so  charged?]  It  cer- 
tainly does  not  appear  how  the  charge  for  possession  is  constituted.  [Colt- 
man,  J     Have  we  any  thing  to  do  with  the  truth  of  the  return  ?]    If  an 

(a)  Vide  SmaUman  t.  Pollard,  ante.  Vol  VL  1003. 
(6)  Tidd's  Appendix,  8th  ed.  371. 
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action  is  brought  for  a  false  return,  the  sheriflT  must  prove  that  the  rent  was 
due  at  the  time  of  his  entry.  The  sheriff  might,  at  the  trial,  say  that  such 
was  not  the  meaning  of  the  statement  in  the  return.  [Tindal,  C.  J.  The 
sheriff  could  not  stand  upon  the  ground  of  affixing  to  the  language  of  his 
return  a  meaning  which  would  show  that  he  had  returned  matter  which  he 
was  not  authorized  to  return.  Coltman,  J.  If  the  sheriff  returned  that  he 
had  levied  20/.,  and  had  paid  away  15/.  in  a  manner  not  justifiable,  would 
he  not  remain  liable  ?]  If  it  be  clear  that  the  sheriff  cannot  make  the  de- 
duction, the  court  will,  it  is  conceived,  quash  this  return.  [Cresswell,  J. 
Would  not  the  execution-creditor  in  that  case  apply  for  a  rule  calling  upon 
the  sheriff  to  pay  over  the  money  levied,  without  making  such  deduction  ? 
*4531  ^'  *"^2iy  be  that  here  the  sheriff  has  not  paid  over  enough  ;  should 
you  not  have  applied  to  the  court  for  a  rule  calling  upon  the  sheriff 
to  pay  over  ♦o  you  the  money  levied  ?  Suppose  the  sheriff  had  returned 
that  he  had  paid  rent  which  accrued  due  after  the  seizure  in  execution, 
could  we  quash  the  return  ?1  In  The  King  v.  The  Sheriff' of  Middlesex^  in 
Williams  v.  Permell,  1  B.  &  Aid.  190,  the  sheriff  returned  that  he  did,  on, 
&c.,  arrest  and  take  the  body  of  the  defendant,  and  detain  him  until  after- 
wards he  rescued  himself  out  of  the  sheriff's  custody,  and  that  afterwards, 
and  before  the  return  of  the  principal,  he  was  not  found  in  the  sheriff's 
bailiwick.  This  return  was  quashed  on  the  ground  that  it  did  not  state  that 
the  arrest  had  taken  place  within  the  county.  (He  was  then  directed  by 
the  court  to  go  to  the  second  point.) 

At  common  law,  the  court  would  not  quash  the  sheriff's  return,  because 
it  appeared  that  the  sheriff  had  improperly  kept  possession.  But  the  case 
is  different  when  the  sheriff  applies  for  relief  under  the  interpleader  act,  and 
obtains  that  relief  on  the  terms  of  not  charging  any  further  expense  of  keep- 
ing possession.  The  court,  in  the  exercise  of  its  equitable  jurisdiction  over 
its  own  officers,  may  quash  a  return  made  under  the  statute  in  which  such 
a  charge  is  improperly  inserted.  [Tindal,  C.  J.  Upon  an  application  to 
quash  for  insufficiency,  we  must  look  at  the  face  of  the  return.  I  do  not 
see  how  we  can  take  notice  of  what  does  not  appear  on  the  return  itself.] 
[f  the  return  cannot  be  quashed  for  insufficiency,  the  court  may  set  it  aside, 
as  being  made  in  fraud  of  the  sheriff's  own  agreement. 

Tindal,  C.  J.   We  wish  to  look  at  the  old  returns  in  Dalton. 

Cur,  adv,  vuU. 
*4541         *TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court.     This 
was  a  rule  to  show  cause  why  the  sherifPs  return  to  a  writ  oi  fieri 
facias  should  not  be  quashed.     The  return  was  as  follows: — His  lordship 
then  read  the  return  as  above  set  out.(a) 

The  principal  objection  urged  against  the  return  was,  that  it  did  not 
^ow  distinctly  that  the  rent  paid  to  the  landlord  was  due  at  the  time  when 
the  sheriff  made  the  seizure,  but  vcas  consistent  with  the  rent  being  due 
only  at  the  time  of  the  return :  and  it  was  argued  that  no  intendment  could 

(a)  Vide  lupii,  450. 
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be  made  to  support  the  sherifPs  return.     No  authority,  however,  was  cited 

to  show  that  a  rule  of  such  extreme  rigor  has  ever  been  applied  to  sheriffs' 

returns :   on  the  contrary,  cases  are  not  wanting  to  show,  that,  in  making 

returns  to  writs,  a  reasonable  degree  of  certainty  is  sufficient,  and  at  least 

not  such  precise  certainty  required  as  in  pleading  as  was  said  by  the  court 

in  the  city  of  London^ s  case,  8  Co.  128.  a  (a)     Thus,  in  a  case  where  the 

King  sued  out  a  writ  founded  on  the  statute  of  provisors,  (27  Ed.  3,  stat.  1, 

c.  1,)  which  requires  that  the  defendant  should  be  warned  two  months 

before  •the  return,  and  the  sheriff  returned  pramumrefeci^  Sfc,^  quod    r»^c  k 

esset  coram  justidarns^  ^c,  ad  idem  (which  is  evidently  a  misprint 

for  diem  (6),)  in  breve  contentum,  ad  faciendum  quod  istud  breve  requirit: 

it  was  objected  (c)  that  it  did  not  appear  that  he  had  warned  him  two 

months  before  the  return ;  to  which  it  was  answered  (d)  that  it  should  be 

intended  to  be  as  the  writ  requires;  and,  if  the  sheriff  has  not  done  his  office 

duly,  he  may  have  his  remedy  by  writ  of  deceit ;  39  Ed.  3,  7  Bro.  Retome 

de  Briefs  pi.  56. (e)     So,  where  a  scire  facias  issued  against  a  parson,  to 

have  execution  of  an  annuity,  the  sheriff  returned  that  he  had  commanded 

the  bailiff  of  the  franchise,  who  had  returned  to  him  that  long  before  the 

return  of  the  writ  the  parson  had  resigned  his  benefice  to  another,  et  quod 

non  habet  bona  neque  catulla  infra^  8fc.     It  was  objected  that  he  ought  to 

have  returned  quod  non  habet  bona  neque  habuit  tempore  receptiords  brevis; 

for  it  might  be  that  now  he  has  not  but  had  then :  but  it  was  answered  that 

it  shall  be  intended  by  this  return,  that,  at  the  time  of  the  receipt  of  the 

writ,  be  had  them  not :  and  afterwards  the  court  held  the  return  good 

enough  ;  2  Ed.  4,  fo.  1,  pi.  1.^) 

(a)  The  (second)  objection  taken  in  that  case,  was  that  the  return  was  by  way  of  recital 
and  not  of  direct  affirmation.  To  which  the  court  answered,  "  This  is  not  upon  a  demurrer  in 
law,  but  apon  a  return  upon  a  writ  of  privilege,  upon  which  no  issue  can  be  taken  or  demurrer 
joined,  nor  upon  our  award  in  this  does  any  error  lie ;  and  therefore  the  return  is  only  (nient 
auitTf'^  but  to  certify  (^(uterteinerf)  the  court  of  the  truth  of  the  matter,  in  which  such  precise 
certainty  is  not  required  as  in  pleading."  This  resolution  in  the  Case  del  citie  de  Londres,  was 
referred  to  in  Bames'i  cote,  2  Roll.  Rep.  157,  where  the  return  to  a  habeas  corpus  was  held 
good,  notwithstanding  its  alleged  uncertainty. 

Although  the  term  **  certainty  "  is  here  used,  it  may  be  thought  that  the  analogy  between 
the  uncertainty  arising  from  the  statement  by  way  of  recital,  of  that  which  would  more  properly 
form  the  subject  of  positive  allegation,  and  the  uncertainty  which  arises  from  the  omission  to 
Kt  out  in  any  manner,  either  by  way  of  recital  or  by  way  of  positive  allegation,  that,  without 
the  existence  of  which,  the  return  would  be  altogether  nugatory,  is  not  very  strong. 

(6)  This  misprint  occurs  in  both  editions  of  the  Year-hooka. 

(c)  By  Cavendish,  Serjeant,  afterwards  C.  J.  of  K.  B. 

(d)  By  Finchden,  king's  serjeant,  afterwards  justice  of  Common  Pleas,  who  said,  that  in  writs 
tt  common  law  there  must  be  fifteen  days  between  the  teste  and  the  return  of  process,  but  that 
in  pleading  it  was  never  alleged  that  this  interval  had  elapsed. 

(0  The  King  v.  The  Bishop  of  Chichester,  P.  39  E.  3,  fo.  7,  Fitt  Abr.  tit  Retume  de  viscount, 
pl<  61.  The  principal  question  in  that  case  was,  whether  parties  were  bound  to  take  notice  of 
ui  act  of  parliament  before  it  had  been  proclaimed  in  the  county  court ;  and  whether  a  statute 
Wis  good  without  the  assent  of  the  Commons.  Both  of  these  questions  were  ruled  by  Thorpe 
(C.  J.  of  C.  P.)  in  the  affirmative ;  and  judgment  was  given  that  the  bishop  should  be  put  out 
<^f  the  king's  protection,  and  should  forfeit  his  goods  and  chattels;  but  whether  his  body  should 
I*  taken  or  not,  the  court  would  advise,  dec 

(A  This  does  not  appear  to  have  been  a  final  decision ;  for,  after  stating  that  the  court 
"held  the  return  good  enough,''  the  report  immediately  proceeds  as  follows: — «  Afterwards 
^naot  (C.  J.  of  C.  P.)  said—the  aheriflT's  deputy  is  in  the  hall,  and  we  can  send  to  him  to  sea 
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*il^f)1  ^T^^^  c^se  last  cited  has  a  striking  analogy  to  the  present.  The 
present  return,  after  it  has  stated  a  seizure  under  the  writ,  specifies 
a  payment  of  rent  due  to  the  landlord  ;  and  in  so  doing  must  be  intended 
to  refer  to  such  rent  as  is  due  to  the  landlord,  according  to  the  rules  of  law 
under  a  seizure  by  the  writ,  that  is  to  say,  rent  due  at  the  time  of  the 
seizure. 

If,  in  truth,  the  rent  was  not  due  at  the  time  of  the  seizure,  an  action  for 
a  false  return  would,  we  think,  clearly  lie  on  this  return,  which,  as  against 
the  sherifT,  would  be  understood  to  mean  that  the  rent  was  due  at  the  time 
of  the  seizure ;  for,  he  could  never  be  allowed  to  defend  himself  in  sudi  an 
action  by  putting  a  construction  on  his  own  return  making  it  bad,  when  it 
admits  of  another  construction  which  will  make  it  good. 

It  was  further  objected,  that,  by  the  order  made  in  the  interpleader  rule 
in  this  case,  the  costs  of  keeping  possession  were  directed  to  be  home  by 
the  claimant ;  and  that  the  return  is  bad  because  it  claims  a  deduction  for 
possession-money.  To  this  the  answer  is,  that  the  possession-money  pay- 
able by  the  claimant  is  but  a  part  of  the  possession-money,  namely,  that 
which  became  due  subsequently  to  the  making  of  the  order;  that  there  is 
other  possession-money  which  the  sheriff  is  entitl«l  to  claim  against  the 
fund  ;  and  that  it  does  not  appear  that  he  has  deducted  any  other  than  that 
which  he  has  a  right  to.  If,  in  fact,  he  has  deducted  more  than  he  was 
entitled  to,  the  party  is  not  without  his  remedy.  Rule  discharged. 

if  he  5^ill  amend  the  return  in  this  point  Winslode,  clerk,  said  to  the  jastices,  Prisot  being  out 
of  court,  (hors  del  Placet)  that  the  return  was  made  to  the  sherifi^  ut  tuprdt  by  the  bailiff  of  th 
franchise.;  wherefore,  dec  Danby,  J.  Then  the  amercement  shall  be  upon  the  bailiE 
Moyle,  J.  Well,  so  I  think  it  shall  be,  &c"     P.  2,  £.  4,  fo.  1,  pi.  1. 


♦457]  ♦REDMOND  v.  SMITH  and  Another.    May  29. 

To  a  declaration  on  a  policy  of  assurance,  alleging  that  the  insurance  was  made  by  A.  as  agent 
for  the  plaintiff  and  on  his  account,  and  for  his  use  and  benefit,  and  that  A.  received  the  or* 
der  for,  and  effected,  the  insurance  as  such  agent,  the  defendant-  pleaded  the  policy  was  not 
made  by  A.  as  agent  for  the  plaintiff,  or  on  his  account,  or  for  his  use  and  benefit,  and  tfaat 
A.  did  not  receive  the  order  for,  or  effect,  the  assurance  as  such  agent  fie2d,bad,  on  specUl 
demurrer,  as  amounting  to  non  assumpsit 

The  defendant  also  pleaded  that  there  was  not  any  agreement  signed  by  the  master,  and  sea. 
men,  or  any  of  them,  specifying  what  wages  each  seaman  was  to  be  paid,  the  capacity  in 
which  he  was  to  act,  or  the  nature  of  the  voyage  in  which  the  ship  was  to  be  employed. 

Held,  bad,  on  general  demurrer. 

Assumpsit,  on  a  policy  of  insurance. 

The  declaration  stated  that  the  plaintiff,  by  certain  persons  called  or 
Known  by  the  name,  style,  and  firm  of  H.  &  J.  Johnston  &  Co.,  the  plain- 
tiff's agents  in  that  behalf,  on  the  2d  of  July,  1842,  caused  to  be  made  a 
certain  policy  of  assurance,  purporting  thereby,  and  containing  therein,  that 
the  said  H.  &  J.  Johnston  &  Co.,  as  well  in  their  own  names  as  for  and  in 
the  name  and  names  of  all  and  every  person  and  persons  to  whom  the  same 
did,  might,  or  should  appertain,  in  part  or  in  all,  did  make  assurance  and 
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cause  themselves,  and  them  and  every  of  them,  to  be  assured  with  and 
by  the  defendants,  lost  or  not  lost,  for  the  space  of  twelve  calendar  months, 
commencing  on  the  1st  of  July,  1842,  and  ending  on  the  30th  of  June,  1843, 
both  days  inclusive,  in  port  and  at  sea,  in  docks,  and  on  ways,  at  all  times, 
in  all  places,  and  in  all  services,^— warranted  to  be  employed  in  the  coasting 
trade  of  the  United  Kingdom,  with  leave  to  call  at  any  ports  or  places,  for 
any  purposes,  and  to  tow  vessels, — upon  the  body,  tackle,  apparel,  ordnance, 
munition,  artiUery,  boat,  and  other  furniture  of  and  in  the  good  ship  called 

the  Brigand,  (steamer,)  whereof  was  master,  for  that  voyage, ,  or 

whosoever  should  go  for  master  in  the  said  ship,  or  by  whatsoever  other 
name  or  names  the  same  ship  or  the  master  thereof  was  or  should  be  named 
or  called,  •beginning  the  adventure  upon  the  same  ship,  body,  r*45o 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  fur-  *- 
niture  of  and  in  the  said  good  ship  as  above ;  and  that  it  should  be  lawful 
for  the  said  ship,  &c.,  to  proceed  and  sail  to,  and  touch  and  stay  at,  any 
ports  or  places  whatsoever  in  the  course  ot  the  said  voyage  for  all  necessary 
purposes,  without  prejudice  to  that  assurance.  The  said  ship,  &c.,  for  so 
much  as  concerned  the  assured  by  agreement  made  between  the  assured 
and  the  defendants  in  that  policy,  were  and  should  be  rated  and  valued  in 
manner  following,  that  is  to  say,  hull  and  materials  should  be  valued  at 
7500/.,  machinery  should  be  valued  at  7500/.,  to  pay  average  on  each,  as  if 
separately  insured. 

Touching  the  adventures  and  perils  which  the  defendants  were  contented 
to  bear,  and  did  take  upon  them,  in  that  voyage,  they  were  of  the  seas,  men 
of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
counter-mart,  surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people  of  what  nation,  condition  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other  perils,  losses,  misfor- 
tunes that  had  or  should  come  to  the  hurt,  detriment  or  damage  of  the 
said  ship,  &c.,  or  any  part  thereof;  and  that,  in  case  of  any  loss  or 
misfortune,  it  should  be  lawful  to  the  assured,  their  factors,  servants  and 
assigns,  to  sue,  labour  and  travail,  for,  in,  and  about  the  defence,  safeguard 
and  recovery  of  the  said  ship,  &c.,  or  any  part  thereof,  without  prejudice 
to  that  assurance ;  to  the  charges  whereof  the  defendants  would  contribute 
according  to  the  rate  and  quantity  of  the  sum  therein  assured.  And  the  de- 
fendants were  contented,  and  did  thereby  promise  and  bind  themselves  to 
the  assured,  their  executors,  administrators,  and  assigns,  for  the  true  per- 
formance of  the  premises,  confessing  themselves  paid  the  consideration  due 
unto  them  for  that  *assurance  by  the  assured,  at  and  after  the  rate  r#459 
of  5/.  5s.  per  cent.,  to  return  8s.  4(/.  per  cent,  for  each  uncom- 
menced  month,  and  4s.  per  cent,  for  every  fifteen  days  the  ship  might  be 
laid  up  unemployed,  notice  being  given ;  the  risk  of  fire  being  borne  during 
such  time  by  the  underwriters.  The  said  ship  was  warranted  free  of  aver- 
age under  3/.  per  cent,  unless  general,  or  the  ship  should  be  stranded.  And 
the  defendants,  by  the  said  policy,  undertook  the  said  insurance  for  the  sum 
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of  3000/.  sterling.  And  by  a  certain  memorandum  written  in  the  margii* 
of  the  said  policy,  it  was  declared  that  any  claim  under  the  said  policy 
would  be  paid  in  London  within  ten  days  after  adjustment. 

Averment :  that  the  said  policy  of  insurance  was  so  made  by  the  said 
H.  &  J.  Johnston  &  Co.  as  aforesaid,  as  the  agent  for  the  plaintiff,  and  on 
his  account  and  for  his  use  and  benefit ;  and  that  the  said  H.  &  J.  Johnston 
&  Co.  did  receive  the  order  for,  and  effect,  the  said  policy  of  insurance,  a? 
such  agents  as  aforesaid.  Of  all  which  premises,  the  defendants  afterwards, 
to  wit,  on  the  2d  of  July,  1842,  had  notice.     And  thereupon  on  the  day 
and  year  last  aforesaid,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendants,  had  then  paid  to  the  defendants  a  certain  sum  of  money,  to 
wit,  157/.  105.,  as  a  premium  or  reward  for  the  insurance  of  3000/.  of  and 
upon  the  premises  in  the  said  policy  mentioned,  and  had  then  promised  the 
defendants  to  perform  and  fulfil  all  things  in  the  said  policy  contained,  on 
the  part  and  behalf  of  the  assured  to  be  performed  and  fulfilled,  the  defend- 
ants promised  the  plaintiff  that  they  the  defendants  would  become  and  be 
insurers  to  the  plaintiff  of  (he  sum  of  3000/.  upon  the  premises  in  the  said 
policy  mentioned,  and  would  perform  all  things  in  the  said  policy  mentioned 
on  their  part  and  behalf,  as  such  insurers  of  the  said  sum  of  3000/.,  to  be 
•AfiOl     Performed,  fulfilled,  and  observed.     *Averment :  that  the  defend- 
ants then  became  and  were  insurers  to  the  plaintiff,  and  then  duly 
subscribed  the  said  policy  of  insurance  as  such  insurers  of  the  said  sum  of 
3000/.  sterling  upon  the  premises  in  the  said  policy  in  that  behalf  men- 
tioned ;  that  the  plaintiff,  at  the  time  of  the  making  of  the  said  policy,  and 
from  thence  continually  afterwards,  until  and  at  the  time  of  the  loss  therein- 
after mentioned,  was  interested  in  the  said  ship  in  the  said  policy  mentioned 
to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the  mo- 
neys by  him  ever  insured  or  caused  to  be  insured  thereon ;  that,  after  the 
making  of  the  said  insurance,  and  whilst  the  said  ship  was  employed  in  the 
said  coasting  trade,  and  after  the  said  1st  of  July,  1842,  mentioned,  and 
before  the  30th  of  June,  1843,  to  wit,  on  the  10th  of  October,  1842,  the 
said  ship  departed  and  set  sail  from  the  port  of  Liverpool  on  a  voyage  to 
London ;  that  the  said  ship,  while  she  was  proceeding  on  her  said  voyage, 
and  before  her  arrival  at  London  aforesaid,  and  whilst  she  was  so  employed 
in  the  said  coasting  trade  as  aforesaid,  to  wit,  on  the  12th  of  October,  1842, 
upon  the  high  seas,  struck  against  certain  rocks,  and  did  thereby  then 
founder  and  sink  in  the  seas  aforesaid,  and  the  same  ship,  with  her  tackle, 
&c.,  was  then  totally  lost,  destroyed,  and  sunk  in  the  sea  aforesaid.    Of  all 
which  several  premises  the  defendants  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice,  and  were  then  requested  by  the  plaintiflf  to 
pay  him  the  said  sum  of  3000/.  so  by  them  insured  as  aforesaid,  and  which 
sum  of  3000/.  the  defendants  then  ought  to  have  paid,  according  to  thi 
form  and  effect  of  the  said  policy,  and  of  their  said  promise  and  undertaking 
Yet  the  defendants  did  not,  &c. 
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The  declaration  also  contained  counts  for  money  had  and  received,  and 
upon  an  account  stated. 

The  defendants  pleaded,  first,  non  assumpsit;  secondly,  as  to  the  first 
count,  that  the  said  policy  was  •not  made  by  the  said  H.  &  J.     rmAa-i 
Johnston  &  Co.  as  agents  for  the  plaintiff,  or  on  his  account,  or  for 
his,  the  plaintiff's,  use  and  benefit;  and  that  the  said  H.  &  J.  Johnston  & 
Co.  did  not  receive  the  order  for,  or  effect,  the  said  policy  as  such  agents 
as  aforesaid,  as  in  the  first  count  was  alleged ;  sixthly,  as  to  the  first  count, 
that  the  said  policy  was  made,  and  that  the  said  loss  of  the  said  ship  hap- 
pened, after  the  passing  of  a  certain  act  of  parliament  made  and  passed  in  a 
session  of  parliament  holden  in  the  fifth  and  sixth  years  of  the  reign  of  King 
William  IV.,  «^  to  amend  and  consolidate  the  laws  relating  to  merchant- 
seamen  of  the  United  Kingdom,  and  for  forming  and  maintaining  a  register 
of  all  the  men  engaged  in  that  service,"  (a) — ^that  the  said  ship  *was,     r^Aao 
at  the  several  times  of  sailing  on  the  said  voyage,  and  of  the  loss 
in  the  declaration  mentioned,  respectively  a  British-registered  ship  of  the 
burden  of  eighty  tons  and  upwards,  and  that  the  crew  of  the  said  ship  then 
consisted  of  divers,  to  wit,  twenty  seamen,  and  twenty  other  persons,  (not 
being  apprentices,)  and  of  one  master,  to  wit,  one  Robert  Morris  Hunt — 
that  there  was  not  at  the  time  of  the  sailing  of  the  said  ship  on  the  said 
voyage,  or  at  any  other  time  before  or  after,  any  agreement  in  writing  with 

(a)  By  6  &  6  W.  4,  c.  19,  after  reciting  (s.  1)  that  « the  proaperity,  strength,  and  safety  of 
this  United  Kingdom  and  of  H.  M.'s  dominions  do  principally  depend  on  a  large,  constant,  and 
ready  supply  of  seamen,  as  well  for  carrying  on  the  commerce,  as  for  the  defence,  thereof;  and 
that  it  is  therefore  neoessaiy  to  aid,  by  aU  practicable  means,  the  increase  of  the  number  of  such 
seamen,  and  to  give  them  ail  due  encouragement  and  protection,  and,  to  this  end,  to  amend 
and  consolidate  the  laws  relating  to  their  regulation  and  government,"  it  is  enacted,  (s.  2,)  that 
"  it  shall  not  be  lawful  for  any  master  of  any  ship  or  vessel  belonging  to  any  subject  of  H.  M. 
of  this  United  Kingdom,  trading  to  parts  beyond  the  seas,  or  of  any  British-registered  ship,  of  the 
boiden  of  eighty  tons  or  upwards,  employed  in  any  of  the  fisheries  of  the  United  Kingdom,  or  in 
trading  eoastwise,  to  cany  to  sea  on  any  voyage  either  from  this  kingdom  or  from  any  other 
place,  any  seaman  or  other  person  as  one  of  his  crew  or  complement,  (apprentices  excepted,) 
without  first  entering  into  an  agreement  in  writing  with  every  such  seaman,  specifying  what 
monthly,  or  other,  wages  each  such  seaman  is  to  be  paid,  the  capacity  in  which  he  is  to  act, 
and  the  nature  of  the  voyage  in  which  the  ship  is  intended  to  be  employed ;  so  that  the  seaman 
may  have  some  means  of  judging  of  the  probable  period  for  which  he  is  likely  to  be  engaged ; 
tnd  the  said  agreement  shall  contain  the  day  of  the  month  and  year  in  which  the  same  shaU 
be  made,  and  shall  be  signed  by  the  master  in  the  first  instance,  and  by  the  seamen  respec- 
tively, at  the  port  or  place  where  such  seamen  shall  be  respectively  shipped ;  and  the  master 
diaU  cause  the  same  to  be,  by,  or  in  the  presence  of,  the  par^  who  is  to  attest  their  respective 
*ignatures  thereto,  truly  and  distinctly  read  over  to  every  such  seaman  before  he  shall  be  re- 
qoired  to  sign  the  same,  in  order  that  he  may  be  enabled  to  understand  the  purport  and 
meaning  of  the  engagement  he  enters  into,  and  Uie  terms  to  which  he  is  bound." 

And  by  section  4,  it  is  enacted,  **  that  if  any  master  of  any  such  ship  as  aforesaid  shall  cany 
oat  to  sea  anfl  seaman  (apprentices  excepted)  without  having  first  entered  into  such  agreement 
*■  is  hereby  required,  he  shall  for  every  such  oflfence  forfeit  and  pay  the  sum  of  lOL  for  or  in 
fespeet  of  each  and  eveiy  such  seaman  he  shall  so  carry  out  contrary  to  this  act ;  and  if  any 
outer  shall  neglect  to  cause  the  agreement  to  be  distinctly  read  over  to  eadh  such  seaman,  as 
)7  this  act  he  is  enjoined,  he  shall  for  every  such  neglect  forfeit  and  pay  the  sum  of  bL ;  and 
if  uy  master  shall  neglect  to  depodt  with  the  collector  or  comptroller  of  the  customs  a  copy  of 
^  agreement  hereby  required  to  be  made  and  deposited  as  aforesaid,  or  shall  wilfully  deposit 
t  ftke  copy  of  any  such  agreement,  he  shall,  for  every  such  neglect  or  ofienoe,  forfeit  and  pay 
^manofbOW* 
And  see  8  dt  9  Vict  c.  116. 
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the  said  master  and  the  said  seamen  and  other  penons,  or  any  of  them, 
signed  by  the  said  master  and  the  said  seamen  and  other  persons,  oruij 
of  them,  specifying  what  monthly  or  other  wages  each  of  such  seamen  and 
other  persons,  being  part  of  the  said  crew,  or  any  or  either  of  them  was  to 
be  paid,  the  capacity  in  which  he  was  to  act,  or  the  nature  of  the  voyage  in 
which  the  said  ship  was  intended  to  be  employed ;  contrary  to  the  statute 
in  that  behalf.  Wherefore  the  defendants  said  that  the  said  voyage  was 
wholly  illegal.     Verification. 

mxa'T]  Special  demurrer  to  the  second  plea,  assigning  for  *causes — ^that 
it  amounted  to  a  plea  of  non  assumpsit ;  that  the  matters  of  fact 
therein  traversed  were  included  in,  and  might  be  given  in  evidence  under, 
the  issue  joined  on  non  assumpsit ;  that  the  pleading,  in  the  manner  as 
pleaded  by  the  defendants  in  the  said  second  plea,  tended  to  prolixity  and 
unnecessary  length ;  that  the  said  second  plea  contained  a  negative  preg- 
nant, inasmuch  as  it  was  pregnant  wUh  doubt  whether  the  defendants,  by 
their  said  second  plea,  meant  to  say  that  the  policy  was  not  made  at  all,  or 
whether  they  meant  to  say  that  such  policy  was  not  made  by  H.  &  J.  John- 
ston &  Co.  as  the  agents  for  the  plaintiff,  or  on  his  account,  or  for  his  use 
and  benefit; — that  the  plea  was  multifarious  and  double,  and  traversed 
several  matters  of  feet,  &c. 

General  demurrer  to  the  sixth  plea,  (a) 

The  defendant  joined  in  demurrer  upon  the  demurrers  to  each  of  these 
pleas. 

Channelly  Serjt.,  in  support  of  the  demurrer.  The  defence  intended  to 
be  set  up  by  the  second  plea  arises  upon  the  28  G.  3,  c.  56,  which  makes 
it  unlawful  to  effect  any  policy  on  vessel  or  goods,  without  first  inserting, 
or  causing  to  be  inserted,  in  such  policy,  the  name  or  names,  or  the  usual 
style  and  form  of  dealing,  of  one  or  more  of  the  persons  interested  in  such 
assurance,  &c. ;  the  second  section  providing  that  any  policy  made 
♦ifAl  ^contrary  to  the  intent  and  meaning  of  the  act,  shall  be  void.  (6) 
It  is  submitted  that  this  defence  might  have  been  given  in  evidence 
\mder  non  assumpsit.  The  plea  virtually  denies  the  contract  stated  in  the 
declaration.  It  is  impossible  to  distinguish  this  case  from  Sutherland  v. 
Pratt^  11  M.  &  W.  296,  2  DowL  N.  S.  813.  According  to  that  case  a 
plea  simply  denying  the  contract  would  have  thrown  upon  the  plaintiff  the 
same  burden  of  proof  as  is  sought  to  be  thrown  on  him  here  by  the  second 
piea.     [CoLTMAN,  J.    This  plea  also  denies  the  receiving  of  the  order  from 

(ft)  Tn  th«  margin  of  th«  d«nan«r4N)ok  the  foUowing  potnta  weiB  tUted  am  behalf  of  the 
plaintiff^ — that  the  aixlh  pW«  ta  defectifc  in  aubatanoe,  inaaoiiich  aa  it  allegea  no  &cti  which 
would  oonatituta  auch  an  illegality  in  the  voyage,  aa  to  lender  the  policy  void,  or  which  would 
afford  any  anawer  to  this  action ; — that  the  plea  Ib  defective  in  aabrtuice,  inasmuch  as  hy  the 
ft  A  6  W.  4,  o.  19,  the  agrrement  lequired  to  be  entered  into  with  seamen  before  they  are  car- 
ried to  sea  on  any  voyage,  is  to  be  entered  into  with  them  by  the  wkuter  of  any  ahip  or  vessel, 
and  the  penalty  for  default  in  inflicted  on  the  maater ;  and  the  owner  of  any  ahip  or  vessel,  ool 
having  knowledge  of  the  maater*a  de&ult,  cannot  be  prejudioed  ao  aa  to  prevent  hii  recoveiing 
on  a  |M>licy  eilected  on  such  ship* 

(6)  Vide  infti,  AVU 
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the  plaintiff.]  That  is  only  a  circuitous  mode  of  denying  agency.  [Tindal, 
C.  J.  You  say  that  under  non  assumpsit  you  would  be  bound  to  prove 
agency.  Coltman,  J.  Suppose  an  agent  of  the  plaintiff  had  made  the 
contract,  it  would  have  been  good  at  common  law,  but  would  have  been 
void  by  the  statute.]  Non  assumpsit  puts  in  issue  the  allegation  that  the 
contract  was  made  by  the  plaintiff^. 

With  respect  to  the  sixth  plea,  founded  upon  the  5  &  6  W.  4,  c.  19  (a) 
reliance  will  probably  be  placed  on  Smart  v.  Powell,  1  B.  &  Adol.  266. 
There,  in  an  action  upon  a  policy  on  ship  and  freight,  the  defence  set  up 
was,  that  the  vessel  had  not  been  navigated  by  a  crew  of  which  three 
(fourth)  parts  were  British,  as  required  by  the  6  G.  4,  c.  109,  (6)  in  conse- 
quence of  the  death  of  several  of  the  English*  sailors  on  the  coast  of  Africa, 
and  the  moral  impossibility  of  supplying  their  places,  except  by  blacks  and 
other  foreigners.     The  case  was  held  to  be  brought,  by  these  circumstances, 
within  the  clause  of  the  act  exempting  vessels  from  its  operation,  where  a 
due  proportion  of  British  seamen  cannot  be  procured,  or  the  proportion  is 
destroyed  during  the  voyage  by  unavoidable  circumstances,  the  master  pro- 
ducing a  certificate  •of  the  facts  under  the  hand  of  a  British  consul;     r*AQF. 
or  if  the  master  proved  the  facts  to  the  satisfaction  of  the  comptroller     *■ 
of  customs  in  a  British  port,  or  of  any  person  authorized  in  any  other  part 
of  the  world  to  inquire  into  the  navigation  of  such  ship,  although  no  cer- 
tificate had  been  ^obtained.     In  that  case  it  was  held  necessary,  that  the 
excuse  for  non-compliance  with  the  requisitions  of  the  statute  should  be 
proved.     There,  however,  the  freight  would  depend  on  the  legality  of  the 
voyage ;  and  goods  could  not  be  imported  except  in  vessels  navigated  ac- 
cording to  those  requisitions.     In  that  case,  the  voyage  was  the  subject- 
matter  of  the  contract.     In  the  present  case  it  cannot  be  successfully  con- 
tended that  the  voyage  was  illegal.     In  an  action  by  the  captain  against  a 
seaman,  the  non-execution  of  articles  of  agreement  might  possibly  furnish  a 
defence,  on  the  ground  that  no  valid  contract  existed ,  but  that  cannot  be 
predicated  of  a  contract  between  the  owner  and  the  underwriters.     In  the 
present  case  the  want  of  a  competent  crew,  so  as  to  render  the  ship  un- 
seaworthy,  might  have  furnished  a  defence  to  the  action ;  but  nothing  of 
that  kind  is  suggested.     The  defendants  must  contend  that  the  omission  by 
one  seaman  to  sign  the  articles  would  avoid  the  policy.     When  the  voyage 
is  illegal,  a  policy  on  that  voyage  is  illegal ;  but  that  is  not  the  case  here. 
[TiNDAL,  C.  J.    The  object  of  the  statute  was  the  protection  of  seamen,  not 
to  enable  the  government  to  see  whether  a  proper  number  of  English  sea- 
men were  employed  or  not.]    A  contract  made  in  contravention  of  a  statute 
for  the  protection  of  the  public  cannot  be  enforced ;  but  that  rule  has  no 
application   to   the   present   case.     In   Law  v.  Hodson,  2  Campb.  147, 
11  East,  300,  a  maker  of  bricks,  not  of  the  dimensions  required  by  the  17  G. 
3,  c.  42,  s.  1,  was  ♦not  allowed  to  recover  the  price.     There,  the     1*455 
v'endor  was  the  party  in  fault.    The  same  decision  was  come  to  in 

(a)  Supii,  461,  n.,463,  n.  (6)  Vide  m,  4  and  18. 
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Bensley  v.  Bignoldy  5  B.  &  Aid.  335,  where  a  printer  sought  to  recover  for 
labour  and  materials  in  printing  a  work  to  which  his  name  was  not  aflixed, 
as  required  by  the  39  G.  3,  c.  79,  s.  27 ;  and  in  LUtU  v.  Pookj  9  B.  &  C. 
192,  where  a  vendor  of  coals  had  omitted  to  deliver  a  ticket  signed  by  the 
meter,  as  required  by  the  47  G.  3,  sess.  2,  c.  68. 

But  in  Wetherell  v.  Jones^  3  B.  &  Ad.  221,  it  was  held  that  the  provision 
in  the  6  G.  4,  c.  80,  s.  124,  "  that  no  detUer  in  British  spirits  shall  send  out, 
Slc,  any  plain  British  spirits  exceeding  a  certain  strength,"  did  not  apply  to 
a  distiller  or  rectifier,  and  that  a  sale  by  such  a  party  of  British  spirits  above 
the  limited  strength,  was  not  illegal,  and  that  he  might  recover  the  price 
thereof.  In  delivering  the  judgment  of  the  court.  Lord  Tenterden  says, 
(page  225,)  "Where  a  contact  which  a  plaintiff  seeks  to  enforce  is  ex- 
pressly, or  by  implication,  forbidden  by  the  statute  or  common  law,  no 
court  will  lend  its  assistance  to  give  it  effect :  and  there  are  numerous  cases 
in  the  books  where  an  action  on  the  contract  has  failed,  because  either  the 
consideration  for  the  promise,  or  the  act  to  be  done,  was  illegal,  as  being 
against  the  express  provisions  of  the  law,  or  contrary  to  justice,  morality, 
and  sound  policy.  But  where  the  consideration  and  the  matter  to  be 
performed  are  both  legal,  we  are  not  aware  that  a  plaintiff  has  ever  been 
precluded  from  recovering  by  an  infringement  of  the  law,  not  contemplated 
by  the  contract,  in  the  performance  of  something  to  be  done  on  his  part." 

In  Forster  v.  Taylor,  5  B.  &  Ad.  887,  3  N.  &  M.  244,  which  was  an 
action  by  a  farmer  for  the  price  of  fifteen  firkins  of  butter,  which  were  not 
*4fi7l  '^^^"^^^  i"  *^6  manner  required  by  the  36  G.  3,  *c.  86,  and  38  G.  3, 
c.  73,  a  rule  to  enter  a  nonsuit  was  made  absolute,  in  conformity  with 
the  principle  laid  down  in  the  earlier  cases ;  that  the  object  of  those  statutes, 
being  the  protection  of  the  public  against  fraud,  indirectly  prohibited  sales 
in  vessels  not  marked  as  required  by  the  statutes.  In  giving  the  judgment 
of  the  court,  in  Forster  v.  Taylor ,  Littledale,  J.,  refers  to  numerous  cases; 
but  it  is  to  be  observed  that  in  each  of  those  cases  the  vice  appears  upon 
the  contract  itself.  In  Cope  v.  Rowlands,  2  M.  &  W.  149,  a  broker  was 
not  allowed  to  maintain  an  action  for  selling  stock,  not  being  duly  licensed 
by  the  mayor  and  aldermen  of  London,  pursuant  to  6  Ann.,  c.  16.  The 
contract  of  insurance  in  this  case  is  not  illegal  per  se;  and  it  has  no  con- 
nection with  the  contract  between  the  master  and  the  seamen.  The  non- 
observance  of  the  provisions  of  a  statute  as  to  one  contract,  does  not  vitiate 
another  independent  and  collateral  contract ;  and  whatever  may  be  the  effect 
of  the  non-signature  of  the  articles  in  an  action  between  the  parties  by  whom 
they  ought  to  have  been  signed,  it  can  have  no  operation  here. 

Byles,  Serjt.,  contra.  The  second  and  sixth  pleas  are  good.  It  is  ad- 
mitted on  the  part  of  the  plaintiff  that  the  former  is  good  in  substance ;  but 
it  is  said  that  it  is  bad  in  point  of  form,  as  being  included  in  non  assumpsit: 
and  also,  it  is  presumed,  as  involving  a  negative  pregnant.  It  appears  from 
the  declaration  that  the  policy  does  not  contain  the  name  of  the  plaintiff,  bu' 
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only  that  of  H.  &  J.  Johnston  &  Co.,  who  are  said  to  have  insured  on  the 
plaintifT's  account  and  for  his  benefit.     Neither  does  the  name  of  the  con- 
signor appear  in  the  policy.     The  object  of  the  statute  was  to  enable  the 
underwriter  to  know  *who  is  interested  in  the  subject-matter  of  the     r*AaQ 
insurance.     In  this  case  it  was  necessary  that  the  declaration  should     ^ 
aver  that  the  policy  was  affected  by  an  agent ;  and  the  averment,  being  ma- 
terial, is  properly  traversed  by  the  second  plea.     Upon  nonassumpsit  the 
objection  that  the  true  name  of  the  plaintiff's  agent  is  not  stated,  could  not 
have  been  taken.     R.  H.  4  W.  4,  No.  3.     The  conclusion  to  the  country 
is  not  assigned  as  a  cause  of  demurrer.     The  defendant  says,  the  name  of 
the  plaintiff's  agent  not  being  inserted  in  the  policy,  the  policy  is  void  ;  and 
a  subsequent  ratification  will  not  avail.(a)     In  Sutherland  v.  Prattj  the  decla- 
ration stated  that  the  plaintiff  caiised  a  policy  to  be  effected,  purporting 
thereby  and  containing  therein,  that  Boggs,  Taylor  &  Co.,  as  well  in  their 
own  names  as  for  and  in  the  names  of  all  and  every  person  to  whom  the 
same  did,  might,  or  should  appertain,  made  assurance  with  The  General 
Maritime  Assurance  Company,  for  2000/.  on  goods,  lost  or  not  lost,  at  and 
from  Bombay  to  London.     The  defendants  pleaded  that  the  policy  was  not 
caused  to  be  made  by,  or  on  behalf  of,  the  plaintiff.     These  pleas  were  held 
bad  on  special  demurrer,  as  amounting  to  non  assumpsit.     Supposing  that 
case  to  be  law  to  its  full  extent,  yet  if  the  plaintiff  had  joined  issue,  and 
gone  to  trial  upon  that  plea,  though  Boggs,  Taylor  &  Co.  were  not  agents 
at  the  time  of  the  contract,  a  subsequent  ratification  of  their  act  would  have 
oeen  sufficient.     [Tindal,  C.  J.     If  your  position  is  well  founded,  that 
would  be  so  in  whatever  way  the  defendants  pleaded.     The  question  would 
be,  whether  a  subsequent  ratification  will  render  a  contract  valid.     It  would 
not,  as  you  seem  to  think,  depend  upon  the  course  of  pleading.] 

The  objection  that  the  plea  involves  a  negative  pregnant,  *is  an-     r*ACQ 
fiwered  by  the  cases  of  Bell  v.  Tucketty  ante,  Vol.  III. ,  p.  785, 4  Scott,     ^ 
N.  R.  402,  and  Mckael  v.  Myersy  ante,  Vol.  VI.,  p.  702, 7  Scott,  N.  R.  444, 
I  Dowl.  &  L.  792. 

The  sixth  plea,  which  is  founded  upon  the  5  &  6  W.  4,  cc.  19,  32,(4) 
shows  that  the  voyage  was  illegal,  and  that  the  vessel  was  not  seaworthy. 
The  plea  states  such  a  contravention  of  the  statute  as  disentitles  the  plaintiff 
to  sue  on  the  policy ;  and  any  informality  in  the  statement  of  this  defence 
could  only  have  been  a  ground  of  special  demurrer.  The  preamble  dis- 
closes the  scope  of  the  whole  act.  .The  object  of  the  second  section  is,  that 
both  the  seamen  and  the  master  shall  have  the  benefit  of  articles ;  and  it 
prohibits  the  master  of  any  ship  therein  described,  from  carrying  to  sea  any 
seaman  without  first  entering  into  those  articles.  [Coltman,  J.  It  is  not 
said  that  it  shall  not  be  lawful  to  carry  out  any  skip.  The  objection  would 
be  the  same  if  one  seaman  only  omitted  to  sign  the  articles.]  There  would 
be  this  difference,  that  the  omission  as  to  one  s  *aman  would  not  make  the 
vessel  unseaworthy.  It  is  in  effect  the  same,  as  if  the  legislature  had  said, 
(a)  Vide  Wilton  ▼.  Tumman,  ant^  Vol  VI.  236.  (6)  Suprd,  460,  n^461,  n. 

VOL.  VII.  37  2  B 
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that  it  shall  not  be  lawful  for  a  vessel  to  go  to  sea.  The  master  could  not 
take  his  vessel  out  without  seamen.  The  defendants  do  not  contend  that 
the  omission  of  the  signature  of  one  seaman,  or  that  a  mere  informality  in 
the  articles  of  agreement,  would  render  the  voyage  illegal.  The  plea  here 
alleges  the  number  of  seamen  engaged,  and  that  not  one  of  them  had 
signed.  In  Smart  v.  Powell^  Lord  Tenterden,  C.  J.,  assumes  that  the 
policy  and  the  voyage  w-ould  have  been  illegal,  if  an  excuse  for  a  non-com- 
pliance with  the  requisitions  of  the  6  G.  4^  c.  109,  had  not  been  established 
in  evidence.  In  Law  v.  Hollingsworth^  7  T.  R  .160,  a  ship  bound  to 
*4701  *^^'^d°'f^  ^^^^  ^^  board  a  pilot  at  Orfordness,  as  required  by  the 
5  G.  2,  c.  20,  and  dropped  him  before  she  reached  her  moorings 
in  the  Thames ;  after  which,  before  she  was  safely  moored,  the  vessel  was 
lost;  and  it  was  held  that  the  underwriters  on  ship  and  cargo  were  dis- 
charged by  reason  of  there  not  being  any  pilot  on  board  at  the  time  of  the 
accident ;  though  the  loss  was  not  directly  imputable  to  want  of  skill  in 
those  who  navigated  the  vessel.  Lord  Kenyon,  C.  J.,  in  giving  judg- 
ment, said,  "  The  principle  on  which  this  case  must  be  determined,  seems 
to  be  admitted  on  all  hands,  namely,  that  the  assured  cannot  recover  on  a 
policy  of  assurance,  unless  they  equip  the  ship  with  every  thing  necessary 
to  her  navigation  during  the  voyage ;  the  ship  herself  must  be  seaworthy, 
she  must  have  a  sufficient  crew,  and  a  captain  and  pilot  of  competent  skill. 
It  is  one  of  the  things  implied  in  contracts  of  this  kind,  that  there  shall  be 
some  person  on  board  the  ship,  apparently  qualified  to  navigate  her.  If  the 
underwriters  had  been  previously  informed  that  there  would  be  no  pilot  on 
board  during  the  ship's  sailing  up  the  river  Thames,  probably  they  would 
not  have  undertaken  the  risk."  Thus  also  in  a  case  in  which  the  captain 
did  not  perform  his  duty ;  and  in  which  it  might  be  said — if  the  under- 
writers had  been  informed  that  the  ship  was  going  out  without  one  sailor 
on  board  who  was  under  articles,  they  might  not  have  undertaken  the  risk. 
Law  V.  Hollingsworth  was  brought  before  the  court  of  Exchequer  Chamber 
in  Sadler  v.  Dixon,  8  M.  &  W.  895,  and  Tindal,  C.  J.,  remarked— «« The 
decision  of  that  case  may  be  maintainable,  on  the  ground  of  an  implied 
warranty  to  observe  the  positive  requisitions  of  an  act  of  parliament."  So 
here,  the  voyage,  being  in  express  contravention  of  an  act  of  parliament, 
was  illegal. 

•4711  *®"^  ^^  ^^^^  ^^^^  "^^  ^^'  ^^  ^^  ^^^  illegality  of  the  voyage  would 
not  affect  the  policy,  the  plea  amounts  to  a  plea  of  unseaworthiness, 
though  informally  pleaded ;  and  the  allegation  of  illegality  may  be  rejected 
as  surplusage.  Sailing  without  a  competent  number  of  seamen  properly 
qualified  renders  the  ship  unseaworthy.  In  Clifford  v.  Harder ,  Moo.  &  Malk. 
103,  3  C.  &  P.  16,  an  insurance  on  a  vessel  which  had  not  a  crew  suffi- 
cient to  meet  the  ordinary  contingencies  of  a  voyage,  was  held  to  be  void. 
In  that  case  the  defect  was  that  there  was  no  one  able  to  do  the  duties  of 
the  captain  if  he  should  be  ill.  Tait  v.  Levi,  14  East,  481 ;  Law  v.  BoU 
lingsworth.    If  the  crew  of  the  Brigand  had  been  properly  retained  under 


7  Manning  &  Granger.  471 

articles,  there  would  have  been  an  encouragement  to  them  to  perform  their 

duty,  and  a  remedy  against  them  in  case  of  desertion.     The  master  went  to 

sea  incurring  a  penalty  for  which  he  might  have  been  sued  in  any  port  he 

put  into ;  and  he  had  no  specific  remedy  against  the  seamen  in  case  of 

desertion.     He,  therefore,  had.  not  a  competent  crew.     This  species  of 

unseaworthiness  is  not  within  the  general  rule  that  seaworthiness  at  the 

inception  of  the  risk  is  sufficient ;  Hollingworth  v.  Brodricky  7  A.  &  E.  40. 

There  is  an  obvious  difference  between  the  non-execution  of  the  articles  of 

agreement  as  to  one  single  seaman  and  non-execution  by  the  whole  crew. 

It  is  immaterial  that  this  is  a  time  policy. 

Channelly  Serjt.,  was  stopped  by  the  court. 

TiNDAL,  C.  J.     The  second  plea  in  this  case  puts  in  issue  the  allegation 
in  the  declaration  that  « the  said  policy  of  insurance  was  so  made  by  the 
said  H.  &  J.  Johnstone  &  Co.  as  aforesaid,  as  the  agents  for  him,  the  plain- 
tiflf,  and  on  his  account,  and  for  his,  the  plaintiff's,  •use  and  bene-     r*Ano 
fit ;  and  that  the  said  H.  &  J.  Johnstone  &  Co.  did  receive  the 
order  for,  and  effect,  the  said  policy  of  insurance  as  such  agents  as  afore- 
said."   To  this  plea  the  plaintiff  has  demurred ;  and  he  has  assigned  as 
cause  of  demurrer,  that  it  amounts  to  the  general  issue.     And  that  is  the 
legal  effect  of  this  traverse.     The  plea  of  non  assumpsit  puts  in  issue,  not 
merely  the  promise,  but  also  the  consideration  for  such  promise.     Let  us, 
then,  consider  whether  the  same  facts  are  not  virtually  traversed  by  the 
second  plea.     It  appears  on  the  fece  of  the  declaration  that  the  plaintiff,  by 
H.  &  J.  Johnstone  &  Co.,  <<  the  plaintiff's  agents  in  that  behalf,  caused  to 
be  made  a  certain  policy  of  insurance  purporting  thereby  and  containing 
therein  that  the  said  H.  &  J.  Johnstone  &  Co.,  as  well  in  their  own  name  as 
for  and  in  the  name  or  names  of  all  and  every  person  or  persons  to  whom 
the  same  did,  might,  or  should  appertain,  in  part  or  in  all,  did  make  assur- 
iDce  and  cause  themselves  and  them,  and  every  of  them,  to  be  assured  with 
the  defendants."(a)    It  appears,  therefore,  on  the  face  of  the  declaration 
thatthe  policy  was  effected  in  the  name  of  •H.  &  J.  Johnstone  &  Co.,     r^^^ 
is  agents  for  the  plaintiff,  and,  upon  the  face  of  the  policy,  .that  it 
vras  effected  by  them  ao  agents  for  the  parties  interested.     The  considera- 
tion is  thus  stated — « that  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendants,  had  then  paid  to  the  defendants  a  certain  sum  of  money 

(o)  The  28  G.  3,  c.  56,  which  repeals  the  25  G.  3,  c.  44,  enacts,  (sect  1,)  "  that  it  shall  not 
se  lawful  for  any  person  or  persons  to  make  or  ef&ct,  or  caose  to  be  made  or  eflected,  any 
folicy  or  policies  of  assurance  on  any  ship,  &c.,  or  upon  any  goods,  ice,  without  first  in^ 
wCiting,  or  causing  to  be  inserted*  in  such  policy  or  policies  the  name  or  names,  or  the  actual 
ctyle  and  firm  of  dealing,  of  one  or  more  of  persons  interested  in  such  assurance;  or  without, 
instead  thereof  first  inserting  or  causing  to  be  inserted  in  such  policy  or  policies  the  name  or 
names  of  the  usual  style  and  firm  of  dealing  of  the' consignor  or  consignors,  consignee  or  con- 
ngnces  of  the  goods,  &c«,  so  to  be  insured ;  or  the  name  or  names,  or  the  usual  style  and  firm 
of  dealing,  of  the  person  or  persons  residing  in  Great  Britain  who  receive  the  order  for  and  ef- 
fect such  policy  or  policies,  or  of  the  penton  or  persons  who  give  the  order  or  direction  to  the 
■gent  or  agents  immediately  employed  to  negotiate  or  effect  such  policy  or  policies." 

Sect  2  enacts,  •«  that  every  policy  and  policies  made  or  underwrote  contrary  to  the  true  intent 
and  meaning  of  this  act,  shall  be  nuU  and  void  to  all  intents  and  purposes  whataoever." 
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as  a  premium  for  the  insurance  of  3000/.  of  and  upon  the  premises  in  the 
policy  mentioned,  and  had  then  ])roxnised  the  defendants  to  perform  and 
fulfil  all  things  in  the  said  policy  contained  on  the  part  and  behalf  of  the 
assured  to  be  performed  and  fulfilled,  the  defendants  promised."  On  issue 
joined  upon  a  plea  of  non  assumpsit,  the  plaintiff  must  have  produced  the 
policy  as  set  out  in  the  declaration,  and  must  have  shown  that  it  had  been 
effected  by  H.  &  J.  Johnstone  &  Co. ,  as  his  agents.  It  seems  to  me,  therefore, 
that  the  same  facts  would  have  been  receivable  in  evidence  under  that  plea 
as  under  the  precise  traverse  presented  by  the  second  plea.  It  is  said  that 
there  may  be  a  distinction  as  to  the  evidence  admissible  under  this  plea 
and  under  non  assumpsit;  that,  under  the  latter,  a  subsequent  recognition 
of  Johnstone  and  Co.'s  agency  may  be  given  in  evidence,  but  that,  under 
the  second  plea,  these  persons  must  be  shown  to  have  been  agents  at  the 
time  the  policy  was  effected.  I  think  that  no  such  distinction  exists;  and 
that  if  a  subsequent  recognition  would  be  available  in  the  one  case  it  would 
be  so  in  the  other.  Sutherland  v.  Pratt  was  cited  on  the  part  of  the  plain- 
tifif.  That  case  cannot,  as  it  seems  to  me,  be  distinguished  from  the  pre- 
sent, but  is  an  authority  completely  in  point.  As  far,  therefore,  as  the 
second  plea  is  concerned,  I  think  that  the  demurrer  ought  to  prevail,  and 
that  there  must  be  judgment  for  the  plaintiff. 

Under  the  sixth  plea  the  defence  set  up  is,  that  the  policy  was  eflfected 
•4741  ^P^^  ^  voyage  which  was  illegal,  as  *being  contrary  to  the  provi- 
•'  sions  of  the  statute  5  &  6  W.  4,  c.  19.  A  policy  on  an  illegal 
voyage  cannot  be  enforced  ;  for  it  would  be  singular,  if,  the  original  con- 
tract being  invalid  and  therefore  incapable  to  be  enforced,  a  collateral  con- 
tract founded  upon  it  could  be  enforced.  It  may  be  laid  down,  therefore, 
as  a  general  rule,  that,  where  a  voyage  is  illegal,  an  insurance  upon  such 
voyage  is  invalid.  This  has  been  decided  in  many  cases.  Thus,  durmg 
the  war,  policies  effected  on  vessels  sailing  in  contravention  of  convoy  acts  (a) 
were  held  void.(6)  So,  where  the  voyage  was  against  the  provisions  of  the 
East  India  Company  acts,(c)  or  the  South  Sea  Company  acts,(</)  or  the 
general  navigation  act  ;{e)  which  statutes  were  made  with  reference  to  the 
general  policy  of  the  realm.  But  it  appears  to  me  that  the  5  &  6  W.  4, 
c.  19,  was  passed  for  a  collateral  purpose  only ;  its  intention  being  to  give 
to  merchant-seamen  a  readier  mode  of  enforcing  their  contracts  and  to  pre- 
vent their  being  imposed  upon.  The  present  case  is  undoubtedly  brou^t 
within  the  provisions  of  the  first  section  of  this  statute  by  the  allegations  con- 
tained in  the  sixth  plea.  The  fourth  section  enacts  that  if  the  master  do  not 
comply  with  the  previous  requisitions,  he  shall  be  liable  to  a  penalty ;  but  it 


(o)  38  G.  3,  c  76,  43  G.  3,  c  67. 

(6)  See  Wainhouie  ▼.  Cowiiy  4  Taunt  178  ;  Darby  ▼.  Newton,  6  Taunt  644,  X  MardL  362. 

(c)  9  &  10  W.  3,  c.  44,  33  G.  3,  c.  62.  See  Johniton  ▼.  Sutton,  1  DougL  264 ;  Camden  t.  Jn 
derton,  6  T.  R.  709, 6 T. R.  723, 1  B.  A  P. 272 ;  Chalmeri  v.  Bell,  3  B.  4cP.604. 

{d)  9  Ann.  c. 2, 42  G.S,  c.  77,47  G.S,it  1,  c23.  And  w^  Tonlmin  ▼.  Jindtnon,  I  Taoni 
»27 ;  Hodeon  ▼.  Fullarttm,  4  Taunt  787. 

(e)6G.4,cl09. 


7  Manning  &  Granger.  474 

IS  DOMrhere  said  that  such  non-compliance  shall  make  the  voyage  illegal ;  the 
section  merely  provides  a  remedy  against  the  master.  Neither  can  I  con- 
sider this  as  a  case  of  unseaworthiness.  The  cases  cited  were  cases  in 
which  there  was  an  incompetent  crew ;  but  there  is  nothing  here  to  show 
that  the  crew  *was  not  both  sufficient  and  competent.  I  think,  ^mA^p. 
therefore,  the  sixth  plea  is  also  bad,  and  that  thereon  also  our  judg-  ^ 
ment  must  be  for  the  plaintifT. 

CoLTMAN,  J.  The  first  question  r^sed  in  this  case  depends  upon  the 
application  of  the  new  rules  of  pleading,  R.  H.  T.  4  W.  4,  ss.  1,  and  3,  to 
the  defendant's  second  plea.  And  that  question  is,  whether  this  must  be 
taken  as  a  plea  in  confession  and  avoidance,  or  as  a  plea  showing  the  con- 
tract declared  upon  to  be  void  or  voidable  in  point  of  law.  If  the  contract 
had  been  entered  into  by  the  principal,  it  would  clearly  have  been  put  in  issue 
by  the  plea  of  non  assumpsit ;  and  it  appears  to  me  .that  the  authority  of  the 
agent  being  involved  in  the  question  of  the  existence  of  the  contract,  such 
authority  is  put  in  issue  by  the  plea  of  non  assumpsit. 

The  sixth  plea  raises  a  question  as  to  the  legality  of  the  voyage  insured, 

by  alleging  that  the  captain  omitted  to  comply  with  the  requisitions  of  the 

5  &  6  W.  4,  c.  19.     The  contract  of  insurance  was  not  originally  illegal ; 

but  it  is  suggested  that  something  has  occurred  which  renders  the  voyage 

illegal.     The  question  then,  in  effect,  is,  whether  the  statute  prohibits  all 

voyages  where  its  provisions  are  not  observed — ^a  question  to  be  determined 

upon  the  language  of  the  statute  and  the  nature  of  those  provisions.     The 

captain  is  forbidden  to  take  out  seamen  who  are  not  under  articles.     The 

argument  must  go  this  length — that  if  one  seaman  belonging  to  this  vessel, 

has  not  signed  the  articles,  the  whole  voyage  will  be  illegal.    The  object  of 

the  legislature  was  to  protect  seamen  from  imposition.  The  articles  are  to  be 

read  over  to  every  seaman  before  he  signs ;  and  it  imposes  a  specific  penalty 

upon  the  master  for  any  default.     All  this  is  for  the  benefit  of  the  seamen. 

It  has  been  contended  that  the  non-compliance  with  the  requisitions  of 
the  statute  renders  a  vessel  •unseaworthy.(a)    No  case  has  been     (■♦470 
cited  that  sustains  that  proposition ;  nor  has  it  been  attempted  to  be 
shown  that  the  crew  were  not  perfectly  competent  to  the  duties  which  they 
had  to  perform 
Per  curiam ;{b)  Judgment  for  the  plaintiff.(c) 

(a)  And  therefore  no  obligation  is  laid  on  a  seaman  suing  for  wages,  to  produce  the  articles 
or  to  give  notice  to  the  captain  or  owner  to  produce  them,  Bowman  v.  Manzelmatif  2  Campb.  315. 
And  if,  in  luch  action,  any  objection  is  meant  to  be  founded  upon  the  articles,  they  must  be 
produced  by  the  defendant     Ibid. 

{h)  Cresswell,  J.,  was  sitting  at  nisi  prius. 

(r)  And  see  Hinckley  v.  WaU(m,  3  Taunt  131 ;  Wilton  ▼.  Foderingham,  1  Maule  &  Selw. 
*68 ;  Jrtnstrong  r.  Ltwit,  in  error j  2  C.  &  M.  274, 4  Moo.  &  Sc  1. 
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EMERSON  V.  BROWN.    May  25. 

VdIam  it  be  distinctly  shown  that  process  has  not  come  to  the  knowledge  of  a  defendant,  the 
court  will  not  set  aside  proceedings,  upon  a  statement  that  the  defendant  has  not  been  ttrved 
with,  or  had  notice  of,  the  process. 

Byles,  Serjt.,  in  Easter  term  last,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  appearance  entered  for  the  defendant  and  all 
subsequent  proceedings  had  thereon,  should  not  be  set  aside  for  irregularity, 
with  costs,  on  the  ground  that  the  defendant  had  not  been  served  with  the 
vent  of  summons. 

The  affidavits  of  the  daughter  and  the  son-in-law  of  the  defendant,  stated 
that  the  defendant  was  ninety-one  years  of  age,  and  confined  to  bis  bed- 
room ;  that,  on  the  17th  of  April  last,  the  plaintiff  and  one  Jacobs  caoie  to 
the  house  of  the  son-in-law,  (with  whom  the  defendant  resided,)  at  Marston, 
m  the  county  of  Bedford,  where  they  spent  the  night ;  that  on  the  following 
morning  they  requested  an  interview  with  the  defendant,  alleging  that  the 
•d771  pl^^^^iff  wished  to  pay  him  a  •quarter's  rent  of  certain  premises 
■*  which  he  held  &s  tenant  to  the  defendant ;  that  the  son-in-law  per- 
mitted them  to  go  into  the  defendant's  bed-room  for  the  purpose  of  having 
such  an  interview ;  that  the  daughter  and  son-in-law  were  both  present  all 
the  time,  but  did  not  observe  any  writ  or  copy  of  any  writ,  served  on  the 
defendant,  either  by  the  plaintiff  or  by  Jacobs,  nor  did  they  believe  that  any 
such  writ  or  copy  was  then  served,  nor  was  any  action  against  the  defend- 
ant mentioned  or  alluded  to  during  the  interview  ;  that,  after  the  plaintiff 
and  Jacobs  had  left  the  defendant's  bed-room,  the  daughter  found  on  the 
table  an  envelope  containing  a  copy  of  a  writ  of  summons  against  the  de- 
fendant at  the  suit  of  the  plaintiff;  that  such  copy  was  not  produced  to,  or 
brought  to  the  knowledge  of  the  defendant,  at  the  interview,  nor  did  the 
daughter  mention  to  her  father  the  circumstance  of  such  copy  having  been 
left,  until  several  days  afterwards.  The  defendant  also  swore,  that,  on  the 
27th  of  April  last,  he  was  served  with  a  notice  purporting  that  a  deelaration 
had  been  filed  against  him  in  an  action  of  covenant  at  the  suit  of  the  plain- 
tiff; that  previously  to  the  service  of  the  said  notice,  he  was  not  aware  that 
any  action  had  been  commenced  against  him  by  the  plaintiff;  that  he  was 
never  served  with  any  writ  of  summons,  or  a  copy  of  any  writ  of  summons, 
or  any  other  writ,  in  any  such  action,  nor  had  he  had  notice  of  any  proceed- 
ings in  the  action  save  and  except  the  said  notice  of  the  declaration  having 
been  filed  therein ;  and  that  he  never  received  any  letter  or  notice  from  the 
plaintiff  or  his  attorney  communicating  the  intention  of  the  plaintiff  to  com- 
mence this  action  against  him. 

Talfourdy  Serjt.,  now  showed  cause.     His  affidavits  stated,  that,  a  writ 

oi  summons  having  been  issued  against  the  defendant  at  the  suit  of  the  plain- 

*47R1     ^^^'  ^"^  ^  *difficulty  being  anticipated  in  effecting  the  service  thereof, 

it  was  arranged  that  the  plaintiff  and  one  Jacobs  should  proceed  to 


7  Manning  &  Granger.  478 

I  Marston  and  endeavour  to  obtain  an  interview  with  the  defendant ;  that  they 
I  accordingly  went  on  the  17th  of  April  last,  and,  after  spending  the  night 
at  the  house,  on  the  following  morning  obtained  an  introduction  into  the 
defendant's  bed-room  under  pretence  of  paying  him  some  rent ;  that,  whilst 
they  were  in  the  bed-room,  Jacobs  'personally  served  the  defendant  toith  a 
copy  of  the  writ  of  summons^  by  giving  the  same  into  the  right  hand  of  the 
defendant,  in  an  envelope  without  seal  or  wafer,  in  the  presence  of  the 
plaintiff  and  the  daughter  and  son-in-law  of  the  defendant ;  that,  on  their 
leaving  the  bed-room  and  going  down  to  the  parlour,  they  were  followed 
by  the  son-in-law,  who  addressed  them  thus — <'  Two  pretty  fellows  you  are 
to  serve  the  poor  old  man  in  this  manner  after  the  way  in  which  you  have 
been  treated :  many  better  men  than  you  have  been  hung.  If  I  had  known 
that  you  intended  to  serve  that  thing  on  the  poor  old  man,  you  should  not 
have  seen  him,  and  I  would  have  broken  your  necks  down  the  stairs" — 
and  ordered  them  out  of  the  house ;  that  Jacobs  remaining  for  a  receipt 
for  the  rent,  whilst  the  plaintiff  went  to  the  stable  to  get  his  horse,  the  de- 
fendant's son-in-law,  after  some  further  abusive  language,  said :  <(  I  should 
not  have  minded  your  serving  the  poor  old  man,  if  it  had  not  been  for  the 
nasty  way  in  which  you  did  it ;  after  sleeping  here,  and  being  treated  in  the 
way  you  have  been." 

It  is  submitted  that  a  complete  answer  has  been  given  to  the  affidavits 
on  which  this  rule  was  obtained  :  and,  at  any  rate,  the  court  will  not  inter- 
fere where  there  are  such  conflicting  statements.  In  Rhodes  v.  Innes^  5  M . 
&  P.  153,  7  Bingh.  329,  1  Dowl.  P.  C.  215,  the  plaintiff's  attorney  de- 
livered a  letter  containing  the  *copy  of  a  writ  to  the  defendant's  son  (-#479 
at  the  defendant's  house,  who  said  his  father  was  in  the  house,  and 
he  promised  to  give  it  to  him.  The  defendant  moved  to  set  aside  the  pro- 
ceedings, on  the  ground  that  he  had  never  been  served  with  process ;  bu 
it  was  held  that  the  service  on  the  son  was  equivalent  to  a  service  on  the 
father.  Tindal,  C.  J.,  there  said :  "  There  is  no  magic  in  the  word  per- 
sonalj  and  if  a  party  by  his  conduct  or  agreement  chooses  to  waive  personal 
service,  a  service  less  strict  may  be  sufficient."  And  in  Monis  v.  Coles y 
2  Dowl.  P.  C.  79,  it  was  held,  that,  upon  a  motion  to  set  aside  the  service 
of  a  summons,  however  positively  the  defendant  and  his  witnesses  may 
swear  to  negative  the  personal  service,  yet,  if  it  is  left  in  doubt  by  the  affi- 
davits on  the  other  side  whether  there  was  sufficient  service  or  not,  the  court 
will  not  interfere — Lord  Lyndhurst,  C.  B.,  observing:  "How  can  we 
enter  into  a  controversy  upon  these  facts  ?  In  making  a  motion  of  this  sort, 
the  rule  is,  you  must  rely  on  the  strength  of  your  own  case :  it  is  impossible 
to  say,  on  these  affidavits,  whether  you  were  served  or  not."  Here,  tht 
ser\ice  is  positively  sworn  to  by  two  witnesses ;  and  it  is  clear  that  the  writ 
came  to  the  knowledge  of  the  defendant,  or  to  the  knowledge  of  persons 
acting  for  him,  in  his  presence. 

Byles^  Serjt.,  in  support  of  his  rule.     The  defendant's  affidavits  stands 
wholly  uncontradicted.     The  statements  on  the  other  side  are  all  consistent 
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with  the  fact  of  the  cnpy  never  having  come  to  his  hands.  Suppose  a  copy 
of  a  writ  had  been  handed  to  him  shut  up  in  a  book  without  any  thing  being 
said,  could  it  be  held  to  be  good  service  ?  If  at  the  time  a  writ  is  handed 
to  a  party,  any  artifice  is  used  to  conceal  that  it  is  a  writ,  it  is  impossible  to 
•4801  ^^y  *^^^  ^^^'^^  ^^^  ^^^"  ^  sufficient  service.  If  *what  passed  on 
this  occasion  is  held  good  service,  a  service  hereafter  must  be  con- 
sidered sufficient,  although  care  is  taken  effectually  to  conceal  from  the 
person  served  the  nature  of  the  paper  delivered  to  him.  What  is  sworn  to 
on  the  other  side  does  not  amount  to  service.  It  is  perfectly  consistent  with 
the  plaintiff's  affidavits  that  the  writ  never  came  to  the  hands  of  the  defend- 
ant, that  he  never  saw  it,  or  had  any  knowledge  of  its  contents.  It  is  dis- 
tinctly stated  in  the  affidavits  on  the  part  of  the  defendant  that  nothing  was 
said.  [TiNDAL,  C.  J.  If  a  man,  having  an  opportunity  of  seeing  what  he 
is  served  with,  does  not  choose  to  look  at  it,  that  is  virtually  a  personal 
service.  His  son-in-law  goes  down  stairs  and  mentions  it.]  ISs  know- 
ledge is  not  enough.  He  might  be  an  agent,  but  the  statute  requires  per- 
sonal service  of  the  writ.  A  man  cannot  depute  another  to  receive  a  writ 
for  him. 

TiNDAL,  C.  J.  I  think  that  the  circumstances  of  this  case  called  on  the 
defendant  for  an  explicit  denial  that  he  knew  he  had  been  served  with  a 
copy  of  the  writ. 

Cresswell,  J.  The  defendant  does  not  swear  that  he  did  not  know 
that  the  copy  of  the  writ  of  summons  was  left  with  him  in  the  manner  de- 
posed to  on  the  other  side ;  he  does  not  say  that  he  did  not  know  that  such 
a  document  was  left  in  the  envelope.  He  cautiously  and  guardedly  speaks 
of  notice  and  service. 

Per  Curiam;  Rule  discharged,  with- costs. 
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By  a  statute,  (25  G.  2,  c  36,  s.  5,)  if  two  inhabitants  of  any  pariah  give  notice  to  a  constable  of 
any  person  keeping  a  disorderly  house  in  such  parish,  the  constable  is  to  go  with  such  in- 
habitants to  a  justice  of  the  peace,  and  upon  their  entering  into  a  recognisance  to  produce 
material  evidence  against  such  person,  is  to  enter  into  a  recognisance  to  prosecute  with  effect 
such  person  at  the  next  sessions ;  and  such  constable  is  to  be  allowed  all  reasonable  expenses 
of  such  prosecution,  to  be  ascertained  by  two  justices,  and  is  to  be  paid  the  same  by  the  over- 
seers of  such  parish ;  and  in  case  such  person  be  convicted^  the  overseers  are  forthwith  to 
pay  10/.  to  each  of  such  inhabitants;  and  in  case  such  overseers  neglect  or  refuse  to  pay> 
upon  demand,  the  said  sums  of  10/.  and  10/.,  such  overseers,  and  each  of  them,  are  to  forfeit 
to  the  person  entitled  to  the  same,  double  the  sum  so  refused  or  neglected  to  be  paid. 

in  an  action  by  A.,  an  inhabitant  of  X.,  against  C.  and  D.,  as  overseers,  to  recover  a  penalty 
under  this  statute,  it  appeared  that  A.,  and  another  inhabitant  B.,  had  given  the  requisite  no- 
tices with  respect  to  a  disorderly  house  kept  by  £.,  and  that  E.  was  prosecuted  and  pleaded 
guilty,  while  F.  and  G.  were  overseers  of  the  parish;  and  that  after  C.  and  D.  came  into 
office,  E.  was  called  up  for  judgment  and  sentenced.  A.  thereupon  demanded  in  writing  the 
sum  of  10/.  from  C.  and  D.,  but  they  refused  to  pay  it  There  were  churchwardens  in  the 
parish,  but  no  demand  had  been  made  upon  them. 

Heldf  that  E.  was  not  to  be  considered  as  convicted  until  the  judgment  of  the  court  upon  the 
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indictment  against  him  was  pronounced ;  (n)  and  therefore  that  the  demand  for  the  reward 

was  properly  made  upon,  and  the  action  rightly  brought  against,  C  and  D.,  and  that  their 

predecessors  F.  and  G.  were  not  liable. 
Heldf  also,  that  no  objection  having  been  taken  to  the  form  of  the  demand  cither  at  the  trial  or 

on  obtaining  a  rule  nisi  to  enter  a  nonsuit,  it  was  too  late  to  do  so  upon  the  argument  in 

support  of  such  rule. 
Held,  also,  that  it  was  not  necessary  that  sucfi  demand  should  be  in  writing. 
Heidy  also,  that  it  was  not  necessary  to  make  the  demand  upon  the  churchwardens  as  well  as 

upon  C.  and  D.,  the  overseers,  or  to  join  the  former  in  the  action ;  and  that  the  action  was 

well  brought  against  the  latter,  upon  whom  the  demand  was  made. 
Quarff  whether  churchwardens  are  included  in  the  term  "overseers"  in  the  statute, so  as  to  be 

liable  to  be  called  upon  to  pay  the  reward. 
The  deiendants  having  made  an  admission,  for  the  purpose  of  the  cause,  that  they  were  "  the 

overseers  "  at  the  time  the  demand  in  question  was  made ;  semble,  that  they  were  not  thereby 

precluded  from  contending  that  the  churchwardens  were  also  overseers,  and  should  have 

been  joined  in  the  demand. 

Debt.  The  first  count  of  the  declaration  stated  that  the  defendants,  on, 
&c.,  were,  &c.,  indebted  to  the  plaintiff  in  the  sum  of  20/.,  being  forfeited 
by  an  act,  *"  for  the  better  preventing  thefts  and  robberies,  and  for  v^aqo 
regulating  places  of  public  entertainment,  and  punishing  persons  ^ 
keeping  disorderly  houses,"  whereby,  and  by  force  of  the  statute  in  that 
case  made  and  provided,  an  action  accrued  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendants  the  said  sum  of  20/.,  parcel,  &c.  There 
were  two  other  similar  counts,  in  each  of  which  a  like  sum  was  claimed. 

Plea,  rdl  debent.{b) 

At  the  trial,  before  Coltman,  J.,  at  the  sittings  for  Westminster,  during 
last  Hilary  term,  the  following  facts  appeared. 

The  plaintiff  was  an  inhabitant  of  the  parish  of  Paddington,  in  which  the 
defendants  were  the  overseers  of  the  poor  for  the  year  1843 — 1844.  On 
the  6th  of  September,  1842,  the  plaintiff,  and  one  Falkus,  another  inhabitant 
of  the  same  parish,  gave  the  following  notice  to  William  Wall  is  the  consta- 
ble of  the  parish,  and  to  John  Watson  and  William  Charles  Carbonell,  the 
then  overseers  of  the  poor  thereof,  in  pursuance  of  the  statutes  25  G.  2, 
c.  36,  s.  5,  (c)  and  58  G.  3,  c.  70,  s.  7.(rf) 

(a)  And  see  Rex  v.  Bridger,  1  M.  dc  W.  145 ;  Regina  v.  Whitehead,  2  Moody  Crown  Cases 
Reserved,  181. 

(6)See  Faulkner  y.  Chevel^b  Ad.  &E.213,  6  N.&M.704, 10  Ad.&E.76,2  P.&D.262; 
Earl  Spencer  v.  Swannell,  3  M.  &  W.  1 64 ;  Jones  v.  n'illwms,  4  M.  &  W.  375  ;  The  Edinburgh 
and  Leith  Railway  Co.  v.  Hibblewhite,  6  M.  &  W.  707;  Castleman  v.  Hicks,  2  Moo.  &  R.422. 

(r) 25 G. 2, c. 36, s. 5,  "in  order  to  encourage  prosecations  against  persons  keeping  bawdy- 
hou<ie9,  gaming-houses,  or  other  disorderly  houses,"  enacts,  *<  that  if  any  two  inhabitants  of  any 
parish  or  place,  paying  scot  and  bearing  lot  therein,  do  give  notice  in  writing  to  any  constablo 
(or  other  peace-officer  of  the  like  nature,  where  there  ia  no  constable)  of  such  parbh  or  plsce, 
'^f  any  person  keeping  a  bawdy-house,  gaming-house,  or  any  other  disorderly  house  in  such 
psriih  or  place ;  the  constable  or  such  officer  as  aforesaid  so  receiving  such  notice,  shall  forth- 
with go  with  such  inhabitants  to  one  of  his  majesty's  justices  of  the  peace  for  the  county,  city, 
*i<ling,  division,  or  liberty  in  which  such  parish  or  place  does  lie,  and  shall,  upon  such  inhabit- 
uits  making  oath  before  such  justice  that  they  do  believe  the  contents  of  such  notice  to  be  true, 
ind  entering  into  a  recognisance  in  the  penal  sum  of  20/.  each  to  give  or  produce  material  e vi- 
olence against  such  person  for  such  offi^nce,  enter  into  a  recognisance  in  the  penal  sum  of 
30/.  to  prosecute  with  efiect  such  person  for  such  of&nce  at  the  next  general  or  quarter  sessions 
of  the  peace,  or  at  the  next  assizes,  to  be  holden  for  the  county  in  which  such  parish  or  place 
^hlie,  as  the  said  justice  shall  deem  meet;  and  such  constable  or  other  officer  shall  heal 
^^  all  the  reasonable  expenses  of  such  prosecution,  to  be  ascertained  by  any  two  justices  of 
((f)  For  note  (d)  see  the  following  page. 
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•48^1  *  '  Middlesex,  to  wit. — To  William  Wallis,  constable  of  the  parish 
of  Paddington,  in  the  county  of  Middlesex,  and  within  the  metro- 
politan-police district,  and  to  John  Watson  and  William  Charles  Carbonell, 
overseers  of  the  poor  of  the  said  parish  ;  Wcj  W^harfe  Burgess,  of  No.  22 
•4841  *Fre^^"ck  Street,  in  the  said  parish,  and  John  Falkus,  of  No.  19 
Frederick  Street  aforesaid,  two  of  the  inhabitants  of  the  said  parish, 
paying  scot  and  bearing  lot  therein,  do  give  yoii,  and  each  of  you,  notice 
that  James  Mitchell,  of  the  said  parish,  doth  keep  a  disorderly  house  in  the 
said  parish,  to  wit,  at  a  messuage  and  premises  situate  No.  17  Frederick 
Street,  in  the  said  parish ;  and  we  do  hereby  require  you,  the  said  constable 
and  overseers,  forthwith  to  go  with  us,  before  some  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  to  the  intent  that  such  pro- 
ceedings may  be  had  for  the  prosecution  of  the  said  James  Mitchell  for  the 
said  offence,  as  in  and  by  a  statute  made  and  passed  in  the  twen ty-fifth 
year  of  the  reign  of  the  Jate  King  George  the  Second,  intituled,  &c.,  and 
also  in  and  by  a  statute  made  and  passed  in  the  fifty-eighth  year  of  the  reign 
of  his  late  Majesty  George  the  Third,  are  directed  and  required.  As  wit- 
ness our  hands,  this  6ih  day  of  September,  1842. 

(Signed)  «  Wharfe  Burgess. 

"John  Falkus." 
Two  other  similar  notices  were  given  in  respect  of  other  parties. 
Watson  and  Carbonell  having  declined  to  interfere  in  the  prosecution,  the 
plaintiff  and  Falkus,  and  Wallis,  the  constable,  attended  before  a  magistrate, 
and  respectively  entered  into  the  recognisances  required  by  the  former  sta- 
tute, the  former,  to  give  or  produce  material  evidence  against  the  parties, 
and  the  latter,  to  prosecute  them  with  effect  at  the  next  general  sessions  for 
Middlesex,  held  in  October,  1842.  Indictments  were  accordingly  prepared 
against  the  parties,  and  they  severally  pleaded  guilty.  The  judgment  was 
respited  that  the  nuisances  might  in  the  mean  time  be  abated  ;  and  this  hav- 
ing been  done,  the  parties  were  afterwards  (in  June,  1843)  brought  up  for 

the  pt'ace  of  the  county,  city,  riding,  division,  or  liberty  where  the  ofience  shall  have  been 
committed,  and  shall  be  paid  the  same  by  the  overseers. of  the  poor  of  such  parish  or  place; 
and  in  case  such  person  shall  be  convicted  of  such  t)firence,  the  overseers  of  the  poor  of  such 
parish  or  place  shall  forthwith  pay  the  sum  of  10/.  to  each  of  such  inhabitants;  and  in  case 
such  overseers  shall  neplect  or  refuse  to  pay  to  such  constable  or  other  officer  the  expenses  of 
the  prosecution  as  afoivtiaid,  or  shall  neglect  or  refuse  to  pay,  upon  demand,  the  sums  of  10/. 
and  10/^  such  overseers,  and  each  of  them,  shall  forfeit  to  the  person  entitled  to  the  same  double 
the  sum  so  refused  or  neglected  to  be  paid,** 

(r/)  58  G.  3,  c.70.  a.  7,  atWr  reciting  the  25  G.2,c  36, s.  5,  enacts,  "that  a  copy  of  the  notice 
which  shall  be  given  to  such  constable,  shall  also  be  served  on,  or  left  at  the  places  of  abode  of, 
the  overseers  of  the  poor  of  such  parish  or  place,  or  one  of  them ;  and  such  overseers  or  overseer 
of  U)e  poor  shall  be  summoned  or  have  reasonable  notice  to  attend  before  such  justice  of  the 
peace  he(on  whom  such  constable  sh.i  11  have  notice  to  attend;  and  if  such  overseers  or  overseer 
of  the  poor  shall  then  and  there  enter  into  such  i^cognisances  to  prosecute  such  ofibnoe  as  the 
constable  is  in  and  by  the  said  act  requireil  to  enter  into,  then  it  shall  not  be  necessary  for.  nor 
shall  a  constable  be  required,  to  enter  into  such  recognisance ;  but  if  such  overseers  or  overseer 
of  the  p»»or  shall  neglect  to  attend  such  justice  on  having  such  notice,  or  shall  attend  and  Aall 
decline  or  refuw  to  enter  into  such  recognisance  to  prosecute,  then  such  constable  shall  enter 
into  the  same  and  shall  prosecute,  and  shall  be  entitled  to  his  expenses,  to  be  allowed  as  in  awl 
by  the  said  act  is  directed.*' 
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judgment,  when  they  were  each  fined  Is.  and  discharged.     Before  this 
time, — viz.,  at  Easter,  1843, — the   defendants  •were   appointed     ^#405 
overseers  of  the  poor  of  the  parish.     The  costs  of  the  prosecutions     ^ 
were  afterwards  settled  by  the  magistrates,  and  paid  by  the  defendants  to 
Wallis. 

In  November,  1843,  the  plaintifls  and  Falkus  served  three  notices  of 
demand  upon  the  defendants ;  of  one  of  which  the  following  is  a  copy. 

"  To  Alexander  Boetefeur  and  Charles  Brown,  overseers  of  the  poor  of 
the  parish  of  Paddington,  in  the  county  of  Middlesex : 

«  Whereas,  Wharfe  Burgess,  of,  &c.,  and  John  Falkus,  of,  &c.,  being 
on  the  6th  day  of  September,  in  the  year  of  our  Lord  1842,  and  still  being, 
two  of  the  inhabitants  of  the  said  parish,  paying  scot  and  bearing  lot  therein, 
did  give  notice  in  writing  to  William  Wallis,  then  constable  of  the  same 
parish,  and  serve  the  like  notice  on  John  Watson  and  William  Charles  Car- 
bonell,  or  one  of  them,  they  the  said  John  Watson  and  William  Charles 
Carbonell  then  being  overseers  of  the  poor  of  the  said  parish,  that  James 
Mitchell  did  keep  a  disorderly  house  in  the  said  parish,  to  wit,  at  a  mes- 
suage situate  No.  17  Frederick  Street,  in  the  parish  aforesaid,  and  we  did 
thereby  require  the  said  John  Watson  and  William  Charles  Carbonell,  and 
also  the  said  constable,  forthwith  to  go  with  us  before  one  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  county,  to  the  intent  that  such  pro- 
ceedings might  be  had  for  the  prosecution  of  the  said  James  Mitchell  for 
the  said  offence,  as  in  and  by  a  statute  made  and  passed  in  the  twenty-fifth 
year  of  the  reign  of  the  late  King  George  the  Second,  intituled,  &c.,  « and 
also  in  and  by  a  statute  made  and  passed  in  the  fifty-eighth  year  of  the  reign 
of  his  late  majesty  King  George  the  Third,  are  directed  and  required :  and 
whereas  the  said  constable  did,  a  reasonable  time  after  such  notice  from  us, 
namely,  on  the  8th  day  of  September  in  the  year  aforesaid,  attend  with  us 
before  George  Long,  Esq.,  then  being  one  of  her  majesty's  justices  of 
peace  in  and  for  •the  said  county,  and  one  of  the  police-magistrates     r^AOfi 
of  the  metropolis,  then  sitting  at  the  police-court,  Marylebone,  in     *■ 
the  said  county,  and  within  the  metropolitan-police  district ;  and  the  said 
John  Watson  and  William  Oharles  Carbonell,  or  one  of  them,  having  had 
reasonable  notice  to  attend  before  such  justice,  both  neglected  to  attend  such 
justice ;  and  upon  us  and  each  of  us  the  said  Wharfe  Burgess  and  John 
Falkus  making,  oath  before  the  said  justice,  that  we  did  believe  the  con- 
tents of  the  said  first-mentioned  notices  to  be  true,  and  entering  into  a  re 
cognisance  in  the  penal  sum  of  20/.  each,  to  give,  or  produce,  material 
evidence  against  the  said  James  Mitchell  for  such  offence,  the  said  consta- 
ble did  enter  into  the  recognisance  required  by  the  said  statute  of  George 
the  Second,  to  prosecute  with  effect  ^he  said  James  Mitchel?  for  such  offence, 
at  the  next  general  session  of  the  peace  to  be  hoi  den  in  and  for  the  said 
county  J  as  to  the  said  justice  did  then  seem  meet :  and  whereas  the  said 
constable  did  accordingly  prosecute  the  said  James  Mitchell  for  such  offence 
at  thfcs  said  session,  and  the  said  James  Mitchell  was  thereupon  convicted 
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of  such  ofience :  now,  I  the  said  Wharfe  Burgess,  as  such  inhabitant  as 
aforesaid,  do  hereby  demand  of  you  the  said  Alexander  Boetefeur  and  Charles 
Brown,  as  such  overseers  as  above  mentioned,  the  sum  of  10/.,  and  require 
you  forthwith  to  pay  the  same  to  me,  to  which  sum  I  am  entitled  by  virtue 
of  the  statutes  aforesaid,  or  one  of  them ;  and  I  the  said  John  Falkus,  as 
such  inhabitant  as  aforesaid,  do  also  demand  of  you  as  such  overseers,  and 
require  you  forthwith  to  pay  to  me,  other  10/.,  to  which  I  also  am  entitled  as 
aforesaid.     Dated  this  4th  day  of  November,  in  the  year  of  our  Lord  1843. 

(Signed)  "  Wharfe  Burgess. 

"John  Falkus." 

The  money  not  having  been  paid  by  the  defendants  in  pursuance  of  these 
•4871     ^^^^^^^>  ^^  present  action  was  *brought  in  the  following  December, 
in  order  to  recover  the  penalties. 

The  following  admissions  were  put  in  on  the  part  of  the  defendants : — 
That  on  the  6th  September,  1842,  Wallis  was  constable  of  the  parish, 
having  been  duly  appointed  to  serve  as  such  between  Easter,  1842,  and 
Easter,  1843;  that  Watson  and  Carbonell  were  on  the  6th  September  over- 
seers of  the  poor  of  the  parish,  having  been  duly  appointed  to  serve  as  such, 
from  Easter,  1842,  to  Easter,  1843:  that  on  the  said  6th  September  the 
plaintiff  and  Falkus  were  inhabitants  of  the  parish,  paying  scot  and  bearing 
lot  therein :  that  the  defendants  were  the  then  overseers  of  the  parish  duly 
appointed,  and  were  such  on  the  4th  November,  1843. 

The  attorney  who  conducted  the  prosecutions  was  called  as  a  witness,  and 
stated  that  he  was  employed  by  Wallis ;  that  he  made  the  necessary  ad- 
vances from  time  to  time  at  Wallis^s  request,  who  had  generally  attended  to 
the  business ;  but  that  he  was  also  employed  by  the  plaintiff  and  Falkus, 
who  were  his  regular  clients,  to  watch  their  interests,  and  that  he  had  looked 
to  them  for  payment  of  his  expenses.  He  had  received  however  40/.  from 
Wallis,  out  of  the  money  p^d  to  him  by  the  overseers. 

Wallis  was  also  called  as  a  witness ;  and  he  stated  that  he  had  conducted 
the  prosecutions,  had  taken  a  very  active  part  in  them,  and  had  subpoenaed 
the  Nvitnesses.  He  stated,  also,  that  he  was  not  used  to  the  conducting  of 
prosecutions,  and  had  asked  the  attorney  for  the  plaintiff  and  Falkus  to 
assist  him,  and  that  he  appeared  before  the  grand  jury  as  prosecutor ;  but  he 
admitted,  on  cross  examination,  that  he  was  not  consulted  as  to  the  bringing 
of  the  parties  up  for  judgment. 

It  was  also  proved,  on  the  part  of  the  defendants,  that  there  were  two 
*4881     ^hui'c'^^'^rdens  for  the  parish ;  and  *that  no  notice  of  demand  bad 
been  served  upon  them  or  either  of  them. 

It  was  objected  on  the  part  of  the  defendants, — first,  that  the  action  did 
not  lie  against  the  present  defendants^  as  they  were  not  the  overseers  at 
the  time  of  the  conviction  of  Mitchell  and  the  other  parties ; — which,  it  was 
contended,  took  place  at  the  time  they  pleaded  guilty,  when  Watson  and 
Carbonell  were  overseers — secondly,  that  if  the  judgment  were  to  be  taken 
aa  the  convictioui  still  there  should  have  been  a  demand  upon  the  church 
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hardens  as  well  as  upon  the  overseers — and,  thirdly,  it  was  urged  that  there 
was  no  evidence  to  show  that  Wallis  had  been  the  prosecutor  of'tlie  indict- 
ments; but  that  they  had  really  been  prosecuted  by  the  plaintiff  and  Falkus; 
and  upon  this  point  Clarke  v.  Bice,  1  B.  &  Aid.  694,  was  cited.  The 
learned  judge  overruled  the  objections,  reserving  leave  to  the  defendants  to 
move  to  enter  a  nonsuit  upon  the  two  first  points ;  and  he  left  it  for  the  jury 
to  say,  whether  or  not  the  prosecutions  had  been  conducted  by  Wallis; 
whereupon  the  plaintiff  obtained  a  verdict  for  the  sum  claimed,  60/. 

BompaSy  Seijt.,  in  last  Hilary  term,  moved  to  enter  a  nonsuit,  pursuant 
to  the  leave  reserved,  and  also  for  a  new  trial  for  misdirection,  upon  the 
ground  that  the  learned  judge  had  left  it  to  the  jury  to  say  whether  Wallis 
was  the  prosecutor ;  and  that  the  verdict  was  against  the  evidence.  A  rule 
nisi  being  granted, 

Byles,  Serjt.,  (with  whom  was  Corrie^)  now  showed  cause.  The  notice 
of  demand  was  properly  made  upon  the  present  defendants,  and  the  present 
action  was  rightly  brought  against  them,  and  not  their  predecessors  in  office. 
The  25  G.  2,  c.  36,  s.  5,  provides  that  in  case  •the  person  prosecuted  T*AQCk 
"  shall  be  convicted  of  such  offence,  the  overseers  of  the  poor  of 
such  parish  or  place  shall  forthwith  pay  the  sum  of  10/.  to  each  of  such  in- 
habitants." The  subsequent  act  does  not  affect  the  case.  [Cresswell,  J. 
It  may  perhaps  be  said,  that  it  was  the  intention  of  the  later  act  to  give  to 
the  parties,  who  by  the  former  act  are  made  responsible  for  the  penalty,  the 
option  to  prosecute ;  and  that  the  present  defendants  had  not  that  option, 
inasmuch  as  they  were  not  in  office  at  the  time  the  prosecutions  were  com- 
menced.] Still  the  main  question  will  be — who  were  the  overseers  at  the 
time  the  parties  were  convicted^  If  the  term  «  conviction"  mt^ns  judgment^ 
then  the  conviction  in  this  case  occurred  in  the  time  of  the  present  defend- 
ants ;  if,  on  the  other  hand,  it  means,  as  it  often  does  in  popular,  and  some- 
times even  in  legal,  language,  a  verdict  or  confession — ^then  the  further 
question  will  arise  whether  "  the  overseers"  mendoned  in  the  act  mean  the 
overseers  for  the  time  being,  that  is,  at  the  time  of  such  verdict — or  those 
who  are  in  office  at  the  time  of  the  demand.  The  act  does  not  limit  any 
time  within  which  such  demand  is  to  be  made.  It  is  true  that  in  Sutton  v. 
Bishop^  4  Burr.  2283,  1  W.  Bla.  665,  the  court  appears  to  have  drawn  a 
distinction  between  civil  and  criminal  cases ;  and  though  they  decided  that 
in  the  former,  a  verdict  was  nothing  without  a  judgment,  yet  they  seemed 
to  think  that  in  the  latter  a  verdict  might  amount  to  a  conviction  before  judg- 
ment. The  facts  of  that  case  were  very  singular.  Bishop,  the  defendant, 
had  received  a  bribe  of  five  guineas  from  one  Earle.  In  order  to  indemnify 
himself,  he  determined  to  discover  Earle,  so  as  to  avail  himself  of  the 
eighth  section  of  the  bribery  act  (2  G.  2,  c.  24),  which  enacts,  "  That  if 
wy  person  offending  against  this  act  shall,  within  the  space  *of  r^AOQ 
twelve  months  next  after  such  election  as  aforesaid,  discover  any 
other  person  or  persons  offending  against  this  act,  so  that  such  person  or 
persons  so  discovered  be  thereupon  convicted^  sucHi  person  so  discovering, 
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and  not  having  been  before  that  time  convicted  of  any  offence  against  this 
act,  shall  be  indemnified  and  discharged  from  all  penalties  and  disabilities 
which  he  shall  then  have  incurred  by  any  offence  against  this  act."  Ac- 
cordingly, upon  Bishop's  statement  an  action  was  brought  under  that  act, 
by  one  Bingley  against  Earle.  Two  months  afterwards  an  action  by  Sutton 
against  Bishop  was  brought,  under  the  same  section,  for  taking  the  bribe. 
Both  causes  were  set  down  for  trial  upon  the  same  day ;  but  the  cause  of 
Sutton  V.  Bishop  standing  first,  was  taken  in  order,  and  a  verdict  was  found 
against  the  defendant ;  a  verdict  was  also  found  against  the  defendant  in 
the  other  cause  of  Bingley  v.  Earkj  in  which  Bishop  was  examined  as  a 
witness  for  the  plaintiff*.  And  all  that  the  court  determined  was^  that  the 
verdict  in  these  actions  did  not  amount  to  a  conviction ;  but,  considering 
that  Bishop  was  entitled  to  his  indemnity,  they  thought  that  Bingley  ought 
to  be  at  liberty  to  enter  up  his  judgment  against  Earle ;  and  for  this  reason 
they  proposed  by  a  special  rule,  particularizing  the  circumstances  of  the 
case,  and  staying  the  execution  of  Sutton's  judgment  against  Bishop.  And 
it  is  remarkable  that  the  penalty  might  have  been  recovered,  according  to 
the  provisions  of  sect.  1  of  that  act,  by  "  information y^^  as  well  as  by  "  action 
of  debt ;"  and  the  same  reasons,  as  to  a  bare  verdict  not  amounting  to  a 
conviction,  would  apply  equally  to  both  proceedings.  So,  in  Lee  v.  Cronscly 
Cowp.  1, — upon  an  objection  that  an  affidavit  could  not  be  read  because 
the  defendant  stood  convicted  of  perjury,  and  the  conviction  was  produced, 
•dQll  * — ^^^^  Mansfield,  C.  J.,  said,  "  A  conviction  upon  a  chaise  of 
perjury  is  not  sufficient,  unless  followed  by  a  judgment.  I  know 
of  no  case  where  a  conviction  alone  has  been  an  objection :  because,  upon 
a  motion  in  arrest  of  judgment,  it  may  be  quashed."  It  is  plain  his  lord- 
ship was  using  the  word  conviction  in  the  popular  sense.  A  plea  of  auter- 
Jbits  convict  could  not  be  proved  otherwise  than  by  the  production  of  the 
judgment-roll,  with  the  judgment  entered  thereon,  (a)  The  stat.  7  &  8  G. 
4,  c.  28,  s.  11,  enacts  that  where  a  party  is  indicted  after  a  previous  con- 
viction, a  certificate,  containing  the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  conviction  for  the  previous  felony,  pur- 
porting to  be  signed  by  the  clerk  of  the  court,  &c.,  shall  be  sufficient  evi- 
dence of  the  first  conviction ;  and  in  Reg,  v.  Ackroydy  1  Car.  &  K.  158, 
Cresswell,  J.,  rejected  a  certificate  upon  the  ground  that  it  omitted  tc 
state  any  judgment.  [Cressavell,  J.  I  understand  that  such  certificates 
have  been  received  by  other  judges.]  If  a  verdict  or  confession  is  to  be 
considered  as  equivalent  to  a  conviction,  it  would  give  rise  to  much  incon- 
venience, and  might  open  a  door  to  fraud.  The  bill  in  this  case  might  have 
been  found  by  the  grand  jurj-  in  the  court  of  Queen's  Bench :  or  the  indict- 
ment might  have  been  removed  there  by  certiorari ;  in  which  case  there 
might  have  been  a  new  trial,  and  an  acquittal  after  what  is  termed  the  pre- 
vious "onviction,  or  the  judgment  might  have  been  arrested.     The  over- 

(a)  So  M  to  a  plea  of  mUtrftntt  a€^.     See  3  PhilL  Ey.  141,  9th  ed,  and  caaei  there 
diad. 
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seers  are  required  by  the  act  to  pay  the  constable's  expenses ;  and  he  is  to 
enter  into  a  recognisince  "  to  prosecute  with  effect ;"  but  he  is  not  entitled 
to  his  expenses  until  he  has  obtained  a  perfect  conviction.  [Cresswell,  J. 
Would  his  recognisances  be  forfeited  if  the  jury  *acquitted  the  r*AQo 
party  ?]  Perhaps  not.  [Cresswell,  J.  Then  it  is  clear  that  the 
constable  could  "  prosecute  with  effect"  without  obtaining  a  conviction.] 
As  the  act  says  that  his  expenses  are  to  be  ascertained  by  two  justices  of 
the  county,  &c.,  "where  the  ()ffence  shall  have  been  committed ;^^  it  might 
perhaps  be  said,  (hat  if  there  was  no  conviction  thei>e  was  no  offence  com- 
mitted, and  therefore  that  in  such  a  case  the  constable  would  not  be  entitled 
to  his  expenses. 

Secondly,  if  the  term  convicted  would  be  satisfied  by  a  verdict  or  the 
confession  of  a  party,  the  other  side  will  still  have  to  contend  that  if  the  10/. 
and  the  expenses  are  not  recovered  in  the  time  of  the  overseers  who  were 
in  office  when  the  proceedings  were  instituted,  they  cannot  be  recovered  at 
all.     But  it  is  submitted 'that  they  are  a  charge  upon  the  parish  funds,  as  the 
parish  has  the  benefit  of  the  prosecution.     It  could  not  be  intended  that 
the  money  was  to  be  paid  out  of  the  overseers'  own  pockets.    In  all  books 
upon  the  poor-law,  it  is  laid  down  that  the  overseers  may  pay  out  of  the 
poor-rate  any  sums  they  are  ordered  to  pay  by  any  act  of  parliament. 
[CoLTMAN,  J.     Is  this  point  in  dispute  ?     Charmelly  Serjt.,  (who  supported 
the  rule.)    Not  as  to  the  10/.;  but  it  is  submitted  that  the  20/.,  which  is  a 
penalty,  cannot  be  considered  as  a  charge  upon  the  parish  funds.]     At  any 
rate  the  constable's  expenses,  where  he  is  entitled  to  them,  will  also  form 
a  charge  upon  the  parish  funds ;  that  is  to  say,  they  may  be  paid  out  of  the 
rates.     Suppose  the  overseers  have  no  money  in  hand  at  the  time  the 
demand  is  made,  they  cannot  pay  the  sum  out  of  their  own  pockets,  and 
make  a  rate  to  reimburse  themselves ;  such  a  rate,  if  the  facts  appeared  upon 
the  face  of  it,  would  be  bad  as  being  retrospective.     [Cresswell,  J.    Are 
not  the  overseers  bound  to  have  sufficient  money  in  hand  ?]     They  cannot 
anticipate  every  possible  contingency.    [Coltman,  J.   What  *is  to     r#4Qq 
prevent  them  from  making  a  rate  for  the  express  purpose  ?]     In 
such  case  they  must  wait  till  the  new  rate  is  made.     And  if  they  may  wait 
for  one  rate,  why  may  they  not  wait  for  a  second,  so  that  the  delay  is  not 
unreasonable?    There  maybe  more  urgent  payments  to  be  made.     The 
10/.  may  become  due  just  before  Easter y  when  the  overseers  go  out  of  office, 
or  the  trial  may  take  place  when  A.  and  B.  are  overseers,  and  the  convic- 
tion may  not  take  place  till  they  have  gone  out  and  C.  and  D.  are  in  office  ; 
in  such  cases  is  the  inhabitant  to  lose  his  claim  ?     There  seems  no  necessity 
why  the  officers,  who  have  had  the  option  to  prosecute,  should  be  the 
parties  required  to  make  the  payment ;  though,  probably,  the  overseers 
upon  whom  the  demand  is  made  must  be  the  same  parties  as  those  against 
whom  the  action  is  brought.    [Cresswell,  J.    Suppose  a  demand  is  made, 
and  the  overseers  have  no  money  in  hand,  and  say  they  cannot  pay — 
when  does  the  right  of  action  accrue  ?     It  may  take  a  month  to  make  i^ 
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rate  and  levy  it.  The  act  says,  if  the  overseers  "  shall  neglect  or  refuse  to 
pay."]  It  is  submitted  there  would  be  no  neglect  or  refusal  in  such  a 
case.  The  words  "  neglect  or  refuse"  must  apply  to  a  case  where  the 
overseer  has  an  opportunity  of  complying  with  the  demand. 

The  other  side  will  perhaps  rely  upon  the  expression  in  the  act,  that  the 
overseers  shall  "  forthwith"  pay  the  10/.  But  the  word  "  forthwith"  does 
not  mean  at  the  next  moment  of  time.  It  means — within  a  convenient 
time ;  in  the  same  manner  as  when  an  appeal  is  directed  to  be  entered  at 
the  «  next  sessions,"  it  means  the  next  practicable  sessions.  "  Forthwith" 
has  the  same  meaning  as  "  immediately ;"  and  in  Pyhus  v.  Mitford, 
2  Lev.  77,  the  word  «  immediate''^  was  construed  to  mean  "  such  conve- 
nient time  as  is  reasbnably  requisite  for  doing  the  thing."  That  case  was 
•4941  ^'^^^J  ^"^^  ^^^  ^^^^  principle  •adopted  by  the  court  of  King's  Bench 
^  in  /iex  V.  Francis,  Ca.  temp.  Hardw.  113,  2  Stra.  1015.  [Tin- 
DAL,  C.  J.  There  is  no  doubt  the  word  «  forthwith"  means  with  all 
reasonable  celerity. 

Thirdly,  as  to  the  absence  of  any  demand  on  the  churchwardens.  The 
objection  is,  not  that  they  are  not  joined  in  the  action, — ^that  would  be 
merely  ground  for  a  plea  in  abatement, — but  that  the  churchwardens,  being 
ex  officio  overseers,  the  demand  should  have  been  made  upon  them  jointly 
with  the  other  overseers.  But  the  other  side  are  not  entitled  to  go  into  this 
objection  ;  for,  by  the  admissions  made  in  the  cause,  it  is  conceded  that 
the  defendants  were  the  overseers  of  the  poor  duly  appointed.  The 
declaration  is  special,  and  the  defendants  must  have  known  that  the 
plaintiff  was  proceeding  under  the  25  G.  2,  c.  36,  and  58  G.  3,  c.  70. 
If  those  acts  include  churchwardens,  cadU  quastio  ;  if  they  do  not,  it  is 
admitted  that  the  defendants  are  the  overseers. 

But,  assuming  the  point  to  be  still  open  to  the  defendants,  it  is  submitted 
that  the  term  «  overseers"  in  these  acts  does  not  include  churchwardens. 
The  43  Eliz.  c.  2,  s.  1,  constitutes  churchwardens  ex  officio  overseers,  and 
enacts  that  they  «  shall  be  called  overseers ;"  but,  in  that  very  act,  the 
term  «  overseers"  frequently  excludes  churchwardens,  as  in  sect.  2,  where 
the  "  churchwardens,  and  overseers"  are  required  to  do  certain  acts ;  and 
there  is  the  same  form  of  expression  in  sects.  4,  5,  and  several  others. 
[TiNDAL,  C.  J.  Does  that  carry  the  case  any  further  ?  It  may  be  a  mere 
pleonasm,  and  the  word  « churchwardens"  may  be  added  for  greater 
security.]  The  duties  imposed  by  the  statutes  under  consideration  are 
more  properly  cast  upon  overseers  than  churchwardens,  the  latter  being  in 
the  nature  of  ecclesiastical  officers.  In  the  interpretation  clause  of  the 
*4951  PO^^"'^^  amendment  act,  4  &  ^5  W.  4,  c.  76,  s.  109,  it  is  enacted, 
« that  the  word  <  overseers'  shall  be  construed  to  mean  and  include 
(inter  alios)  churchwardens  ;"  which  would  not  have  been  necessary  if  the 
term  «  overseers,"  &c.  had  ex  vi  termini  included  churchwardens.  By  the 
same  section  an  <<  assistant  overseer"  is  to  be  included  in  the  term  <<  over- 
seer/' which  clearly  would  not  have  been  the  case  without  such  an  enact 
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ment.      It   must   therefore  at   least  have  been  thought   doubtful  by  the 
legislature  whether  the  word  "  overseers"  included  churchwardens.     In 
the  pawnbrokers'  act,  39  &  40  G.  3,  c.  99,  s.  28,  both  churchwardens  and 
overseers  are  mentioned.     In  the  act,  commonly  known  as  Michael  Angelo 
Taylor's  act,  57  G.  3,  c.  xxix.,  mention  is  made  of  "  churchwardens  or 
overseers ;"  « overseers"  cannot  mean  "  churchwardens"   there.     [Tin- 
DAL,  C.   J.     Perhaps  in  that  case  we  ought  to  read  «  and"  for  «  or."] 
By  the  59  G.  3,  c.  12,  s.  7,  parishes  are  empowered  to  appoint  assistant 
overseers,  who  are  authorized  to  execute  all  the  duties  of  overseers  as  ex- 
pressed in  the  warrant  of  appointment,  « in  like  manner,  and  as  fully,  to  all 
intents  and  purposes,  as  the  same  might  be  executed  by   any  ordinary 
overseer  of  the  poor."     That  expression  ccald  not  be  intended  to  include 
churchwardens.     If  the  meaning  of  the  statutes  under  which  the  present 
action  is  brought  is  equivocal,  the  court  will  not  incline  to  a  construction 
which  would  impose  a  liability  upon  public  officers.     The  demand  in  this 
case  was  made  upon  the  overseers,  and  not  upon  the  churchwardens ;  and 
the  action  is  therefore  properly  brought  against  the  former.     Even  if  the 
demand  might  have  been  made  upon  the  churchwardens,  it  is  sufficient  that 
it  was  made  upon  the  parties  who  are  now  sued.     A  demand  upon  any  one 
overseer  would  probably  have  been  sufficient,  provided  he  were  the  party 
sued.     Otherwise,  if  there  were  twenty  parochial  officers,  no  action  could 
be  maintained  if  the  service  of  *the  demand  on  any  one  of  them     r*Aaa 
had  been  defective.*  In  The  King  v.  The  Justices  of  Warwickshire^     *■ 
6  Ad.  &  E.  873,  2  N.  &  P.  153,  service  of  the  grounds  of  appeal  upon  one 
of  the  officers  of  the  respondent  parish  was  held  good  under  the  4  &  5  W. 
4,  c.  76,  s.  81,  although  that  act  requires  the  overseers  of  the  appellant 
parish  to  "  send  or  deliver  to  the  overseers  of  the  respondent  parish  a  state- 
ment in  writing,"  &c.     The  King  v.  Ae  Justices  ofJforfolky  2  B.  &  Ad. 
944,  is  to  the  like  effect.     It  is  not  necessary  to  contend  that  a  demand 
upon  one  overseer  would  make  all  the  parish  officers  liable  ;  but  it  is  sub- 
mitted that  a  demand  upon  one  will  make  that  one  liable.     The  words 
of  the  fifth  section  of  the  25  G.  2,  c.  36,  are,  "such  overseers  and  each 
of  them  shall  forfeit,"  &c.     This  may  mean  that  each  overseer  shall  be 
liable  to  the  full  penalty,  or,  as  is  more  probable,  that  each  shall  be  liable 
*br  the  penalty  incurred  by  the  whole  body. 

Lastly,  there  was  no  misdirection,  and  the  jury  came  to  a  right  con- 
clusion. It  was  properly  left  to  them  to  say  by  whom  the  prosecution 
was  conducted;  and  upon  the  evidence  of  the  constable,  they  were 
satisfied  that  it  was  conducted  by  him.  In  Clarke  v.  Rice^  1  B.  &  A.  694, 
the  notice  stated  the  prosecution  to  have  been  carried  on  by  the  ir^ 
habitants. 

Channellf  Serjt.,  (with  whom  was  F,  V,  Lee^)  in  support  of  the  rule.    The 

present  action  is  not  maintainable  against  these  defendants ;  if  mamtamable 

at  all,  it  should  have  been  brought  against  the  former  officers.     The  provi- 

iion  contained  in  fhe  58  G.  3,  c.  70,  s.  7,  must  be  taken  as  if  it  was  incor* 
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porated  with  the  25  G.  2,  c.  36,  s.  5.  The  effect  of  the  two  enactments  is, 
that  upon  two  inhabitants  of  a  parish  giving  notice  to  the  constable  and 
♦a.Q71  overseers  of  a  disorderly  house  being  kept,  they,  •the  inhabitants, 
constable  and  overseers,  are  to  attend  before  a  magistrate,  where- 
upon the  inhabitants  making  oath  of  the  truth  of  their  notice,  and  entering 
into  a  recognisance  to  produce  material  evidence  against  the  party,  the  over- 
seers are  also  to  enter  into  a  recognisance  to  prosecute  such  party  if  they 
think  fit,  or,  if  not,  the  constable  is  to  do  so. 

The  question  turns  upon  the  words  of  the  former  act.  «  And  in  case 
such  person  shall  be  convicted,  the  overseers  of  the  poor  of  such  parish  or 
place  shall  forthwith  pay  the  sura  of  10/.  to  each  of  such  inhabitants,"  &c. 
These  words  do  not  include  overseers  appointed  subsequently  to  the  time 
when  the  legal  conviction  took  place.  It  is  not  necessary  to  contend,  that 
if  a  change  of  officers  took  place  between  the  offence  and  the  conviction  of 
the  offender,  the  later  overseers  would  not  be  liable ;  but  it  is  submitted 
that  the  conviction  in  this  case  was  when  the  parties  pleaded  guilty.  The 
distinction  between  civil  and  criminal  cases  adverted  to  by  the  court,  in  SkU- 
ton  V.  Bishopj  is  well  founded.  The  question  there,  and  in  the  other  cases 
that  have  been  referred  to,  was  as  to  the  means  of  proving  the  fact  of  a  con- 
viction. It  is  not  necessary  in  this  case  to  contend  that  the  conviction 
could  be  proved  without  producing  the  record.  Here,  the  conviction  was, 
in  fact,  proved  by  the  production  of  the  judgment ;  but  the  time  when  the 
judgment  was  entered  of  record  is  immaterial  to  the  question  when  the  con- 
viction took  place ;  the  entry  of  the  judgment  cannot  alter  the  time  of  the  con- 
viction. [CoLTMAN,  J.  You  contend  that  a  plaintiff  is  entitled  to  recover 
the  10/.  immediately  upon  the  confession  of  the  party ;  and  that  he  must  re- 
cover against  the  overseers  who  are  in  office  during  the  year  in  which  the  con- 
viction takes  place.  But  it  may  b^,  as  in  this  case,  that  no  judgment  was 
entered  during  that  year,  although  there  was  a  verdict  against  the  p^irty. 
♦4Q81  ^^^*  proof,  then,  that  •a  conviction  had  taken  place  would  the 
plaintiff  have  against  the  first  set  of  overseers,  if  it  was  necessary  to 
produce  the  judgment?  Perhaps  you  are  putting  it  more  unfavourably 
against  yourself  than  necessary.  If  conviction  means  a  verdict  or  confes- 
sion, it  might  be  proved  without  producing  the  judgment]  Undoubtedly 
it  might ;  in  the  same  manner  as,  where  it  is  only  necessary  to  prove  the 
fact  of  a  trial  at  nisi  prius,  the  production  of  the  postea  is  sufficient.  In  Lee 
V.  Gansely  Cowp.  1,  Lord  Mansfield  took  a  distinction  between  a  convic- 
tion and  a  judgment  in  a  case  of  perjury ;  though  he  ruled  that  the  produc- 
tion of  the  conviction  without  the  judgment  was  not  sufficient  to  show  that 
the  party  had  been  convicted,  so  as  to  render  him  incompetent  as  a  witness. 
In  Reg,  V.  Ackroydy  1  Carr.  &  K.  158,  all  that  the  learned  judge  probably 
intended  to  decide  was,  that  the  prosecutor  had  not  given  either  the  statu- 
table or  common  law  proof  of  a  previous  conviction.  [Cresswell,  J.  What 
I  intended  to  decide  was  this — that  a  mere  verdict  of  guilty  was  not  suffi- 
cient to  show  that  the  prisoner  had  been  convicted.     Otherwise  this  mighi 
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iollo-w, — A  point  of  law  might  be  reserved ;  a  verdict  of  guilty  would  be 
recorded  ;  but  the  judges  might  think  the  conviction  wrong ;  whereupon  a 
free  pardon  would  be  granted.     And  yet  if  proof  of  the  verdict  would  prove 
a  conviction,  the  party  would,  on  a  second  trial,  be  liable  to  the  higher  scale 
of  punishment  imposed  by  the  7  &  8  G.  4,  c.  28.]     In  4  Bla.  Com.  it.  is 
said,  jx  355,  « If  the  jury  find  him  guilty,  he  is  then  said  to  be  convicted  of 
the  crime  whereof  he  stands  indicted.     Which  convictian  may  accrue  two 
ways  ;   either  by  his  confessing  the  offence  and  pleading  guilty  ;  or  by  his 
being  found  so  by  the  verdict .  of  his  country."     [Tindal,  C.  J.     The 
word  «  conviction"  is  used  in  two  senses.     The  question  is,  how  it  is  used 
in  the   statute  before  us  ?    It  •is  pretty  clear  what  would  be  the     r*AQQ 
meaning  of  the  term  in  a  plea  of  auterfoUs  convicL]{a)    In  cases  of 
acquittal  no  formal  judgment  is  entered.     [Tindal,  C.  J.     It  would  be  if 
it  was  necessary  to  produce  the  record  of  acquittal.     The  entry  of  judgment 
would  be,  that  the  party  go  thereof  without  day.]     Still  it  would  not  be 
necessary  to  produce  the  record  containing  such  entry  in  order  to  support  a 
plea  of  auterfoits  acquit*    It  would  be  sufficient  to  prove  the  fact  of  acquit- 
tal.(&)     A  party  may  not  be  allowed  to  take  advantage  of  a  verdict  unless  he 
diows  by  the  judgment  that  the  verdict  stands.     But  that  is  a  very  different 
case  from  the  present.     Here,  the  inhabitants  are  clearly  not  the  prosecutors ; 
they  are  per  record um  only  bound  to  ^ve  material  evidence.     If  they  do 
that,  and  a  verdict  of  guilty  follows,  they  have  nothing  further  to  do,  and 
are  entitled  to  the  reward.     Suppose  the  prosecutor,  or  the  court,  did  not 
think  fit  to  bring  the  party  up  for  judgment,  the  inhabitants  ought  not  to 
lose  their  reward.     [Coltman,  J.     The  two  inhabitants  have  the  same 
power  to  compel  the  constable  to  bring  the  party  up  for  judgment,  as  they 
have  to  compel  him  to  prosecute.     He  is  under  a  recognisance  to  prosecute 
with  effect.     And  they  might  apply  to  have  his  recognisance  estreated.] 
That  would  be  no  benefit  to  them,  unless,  by  the  grace  of  the  crown,  the 
recognisance  was  estreated  *to  their  advantage.    [Tindal,  C.  J.    So     [•kqa 
that  you  would  say  the  overseers  or  the  constable  might,  by  con- 
nivance, always  prevent  the  inhabitants  from  recovering  the  reward.]     That 
would  be  the  result.     The  constable,  moreover,  is  to  have  his  expenses 
paid,  thou^  the  inhabitants  should  fail  in  producing  sufficient  evidence , 
and  he  is  to  be  paid  «  by  the  overseers ;"  this  must  certainly  mean  the 
overseers  at  the  time  the  complaint  is  preferred.     Then  surely  it  cannot  be 
meant  that  the  overseers  who  are  to  pay  the  10/.  should  be^those  who  come 
into  office  afterwards.     [Tindal,  C.  J.     I  cannot  see  why  the  overseers 

(a)  This  ocoara  in  the  prayer  of  judgment,  «  si  Uerwn  de  e&dem  morte  dt  qua  §emel  convictxm 
<tf,  respondere  compelli  dtbeat"  The  plea  of  auter/oUi  convict  sete  oat  ih^judpnent,  if  any  has 
been  given ;  but  before  the  abolition  of  beneficium  cUricaU  it  might  have  been  alleged  that  the 
defendant  had  had  his  clergy,  2  Hawk.  P.  C.375,  or  that  he  had  prayed  his  clergy,  and  that  the 
court  had  taken  time  to  consider  whether  it  should  be  allowed ;  Bligh  v.  Holcroft,  Co.  Ent  53  b. 
Pleas  of  auter/oiis  acquit^  aiUerfoiii  convict,  or  auterfoits  cUtaint,  set  out  the  former  proceedings 
without  making  any  direct  aUegcUion  that  the  party  was  acquitted,  convicted,  or  attainted. 

)  The  plea  of  auterfoitt  acquU  sets  out  the  judgment  quod  eat  inde  tint  die,  and  conclndee 
iproutpatet  per  recordum,    2  Stoundf.  P.  C.  105,  Com.  Dig.  tit  Jppeal  (G  11). 
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who  are  to  pay  the  constable,  may  not  be  different  from  those  who  are  to 
pay  the  10/.     The  latter  sum  is  clearly  not  to  be  paid  till  after  conviction  ; 
but  the  constable  may  be  a  needy  man,  and  require  to  be  fed  with  money 
from  time  to  time.]     The  statute  does  not  point  out  any  duty  to  be  per- 
formed by  the  inhabitants  after  verdict,  though  many  acts  are  to  be  done  by 
them  before  that  event.     It  seems  more  just  that  the  overseers  who  received 
the  statutory  notice,  should  be  the  parties  to  make  the  payment ;  but  the 
present  defendants  were  not  overseers  either  at  the  time  when  the  complaint 
was  made  or  when  the  trial  took  place,  and  the  verdict  was  obtained. 
[TiNDAL,  C.  J.     The  question  is,  which  set  of  overseers  are  to  pay  ?     The 
parties  who  were  overseers  at  the  time  of  the  trial  are  not  to  keep  the  money 
m  their  purse  till  the  time  of  the  judgment.     Surely  they  would  not  be 
allowed  to  do  that.]     Clarke  v.  Bice  is  an  authority  for  two  points — first, 
that  the  inhabitants  are  not  the  prosecutors  of  such  an  indictmeqt ;  and, 
secondly,  that  there  must  be  a  proper  demand  upon  the  overseers,  and  an 
improper  refusal  by  them,  before  any  liability  attaches  to  them.     [Cress- 
well,  J.     The  demand  in  that  case  stated  the  prosecution  to  have  been 
conducted  by  the  inhabitants ;  as  it  had  been,  in  point  of  fact.     It  was  not 
*50n     ®^o^^>  therefore,  that  any  •prosecution  which  entitled  the  parties 
to  a  reward  had  taken  place.]     The  case,  at  any  rate,  shows  that 
the  demand  must  be  one  which  the  overseers  are  bound  to  obey.     Now, 
what  is  the  demand  here  ?    It  is  addressed  to  the  two  defendants,  and  is  to 
this  effect : — Whereas  we,  two  inhabitants,  on  the  6th  of  September,  1842, 
gave  notice  to  the  constable  and  the  overseers  for  the  time  being — your 
predecessors  in  office — that  J.  M.  kept  a  disorderly  house ;  and  your  pre- 
decessors did  not  attend  before  the  magistrate,  but  the  constable  prosecuted 
the  said  J.  M.  at  the  next  sessions,  who  was  thereupon  convicted.     Surely 
that  must  mean  that  he  was  convicted  during  the  time  of  their  predecessors. 
At  any  rate,  the  notice  should  have  stated  that  the  judgment  had  been 
respited.    [Coltmaic,  J.    That  objection  was  not  taken  at  the  trial,  though 
possibly  it  may  still  be  open  to  you.]     If  the  defendants  should  fail  in  esta- 
blishing that  they  are  not  liable  at  all,  it  must  surely  be  open  to  them  to  con- 
tend they  were  entided  to  such  a  notice  as  would  show  they  were  bound  to 
pay.     [Cresswell,  J.     If  the  objection  had  been  taken  on  moving  for  the 
rule  nisi,  it  might  have  been  answered  that  the  only  point  insisted  upon  by 
the  defendants  at  the  trial  was^  that  the  conviction  took  place  in  the  time  of 
their  predecessors.     Tindal,  C.  J.     This  point  was  not  mentioned  when 
the  motion  was  made.    The  other  side  has  not  been  heard  upon  it.]    The 
plaintiff  is  bound  to  satisfy  the  court  that  there  has  been  a  proper  demand. 
[Tindal,  C.  J.     If  the  objection  had  been  taken  at  the  trial  it  might  have 
turned  out  that  there  had  been  a  sufficient  demand.     I  do  not  know  that 
the  demand  need  be  in  writing.    A  demand  may  have  been  made  in  con- 
versation.] 

Secondly,  as  to  the  necessity  of  the  demand  being  made  upon  the  church- 
wardens as  well  as  upon  the  overseers.     The  churchwardens  are  overseers 
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of  the  poor  by  virtue  of  their  office.     They  were  so  before  the  •sta-     r#c/>o 
lute   of  Elizabeth  was  passed,  though  new  overseers  were  then     "• 
associated  with  them.     Suppose  there  were  three  churchwardens  and  one 
overseer  in  a  parish,  as  a  rate  must  be  made  by  the  majority  of  the  whole 
body,  if  the  three  churchwardens  dissented,  the  one  overseer  could  not 
make  a  rate.     In  the  same  manner  there  is  no  default  by  any  one  overseer, 
unless  there  be  a  default  by  all ;  and  there  can  be  no  such  default  unless 
there  have  been  a  demand  on  all.     It  is  said  that  a  service  of  notice  of 
appeal  upon  one  overseer  is  sufficient ;  but  the  object  in  that  case  is  not  to 
make  the  overseers  liable  to  a  penalty ;  and  the  notice  should,  at  least,  be 
addressed  to  all  of  them.     But  here,  the  demand  is  upon  two  only,  by 
name  :   it  cannot  therefore  be  considered  as  an  application  to  all.    As  church- 
wardens are  overseers  for  the  purpose  of  making  a  rate,  they  must  have  a 
control  over  the  fund,  and  the  payments  to  be  made  out  of  it.     The  statutes 
that  ha^e  been  referred  to  have  no  application.     The  words  «  churchwar- 
dens and  overseers"  were  only  introduced  for  greater  caution.    In  The  King 
V.  The  Justices  of  Warwickshire^  and  The  King  v.  TheJttstices  of  Jforfolk^ 
the  question  was  as  to  the  sufficiency  of  the  service  of  notice.     [Cress- 
well.,  J.     In  Tlie  King  v.  The  Justices  ofJVbrfolkj  the  notice  of  appeal, 
which  was  stated  to  be  against  the  overseers'  accounts,  was  addressed  to  the 
overseers  only,  and  no  notice  was  given  to  the  churchwardens ;  and  it  was 
helcj  that,  as  the  latter  had  no  account  to  keep,  they  were  not  entitled  to 
notice  as  joint  overseers  with  the  former.]     The  appeal  in  that  case  was 
entered  as  an  appeal  against  the  accounts  of  the  churchwardens  and  over- 
seers ;  but  the  variance  between  the  appeal  and  the  notice  was  held  to  be 
immaterial.     [Cresswell,  J.     You  do  not  put  it  as  a  case  of  contract  and 
non-joinder  ?]     No. 

As  to  the  effect  of  the  admission ;  its  object  was  merely  to  describe  the 
defendants  as  being  the  persons  who,  in  *the  popular  sense  of  the     r*5Q3 
term,  were  the  overseers ;  and  there  is  nothing  in  it  to  preclude 
them  from  contending  that  there  were  other  official  overseers  besides  them- 
selves. 

Upon  the  last  point  the  question  is,  whether  there  was  any  evidence  to 
show  that  Wallis  was  the  prosecutor.  The  observations  of  Bayley,  J.,  in 
Clarke  v.  RicBy  are  very  strong  upon  this  point. 

TiNDAL,  C.  J.  This  case  comes  before  us  upon  a  motion  for  a  nonsuit, 
or  for  a  new  trial,  upon  the  ground  that  there  was  no  evidence  to  support 
one  of  the  material  allegations  in  the  declaration. 

Three  grounds  have  been  urged  for  setting  aside  the  verdict ;  first,  that 
the  action  is  brought  against  the  wrong  overseers,  inasmuch  as  the  penalty 
was  incurred  by,  and  should  be  enforced  against,  the  parties  who  were 
overseers  in  the  year  1842 ;  secondly,  that  the  demand  served  upon  the 
present  defendants  was  insufficient  and  improper  in  point  of  form ;  and, 
thirdly,  that  the  churchwardens  of  the  parish  being  also  overseers,  should 
have  been  joined  in  the  demand. 


503  Burgess  v.  Boetefeur.  T.  T.  1844. 

The  first  of  these  appears  to  be  the  main  and  principal  ground  of  objec* 
tion.  The  action  is  brought  upon  the  stat.  25  G.  2,  c.  36,  s.  5,  against  the 
defendants  as  overseers  of  the  poor  of  the  parish  of  Paddington,  for  that  a 
demand  having  been  made  upon  them  by  the  plaintiff  for  the  sum  of  lOJ. 
which  had  become  due  from  them  under  the  provisions  of*  that  statute,  they 
neglected  to  pay  him  that  amount,  whereby  an  additional  sum  of  10/.  might 
be  enforced  against  them.  I  say  the  action  is  brought  upon  that  statute, 
because,  although  the  subsequent  act  (58  G.  3,  c.  70,  s.  7)  puts  it  in  the 
power  of  the  overseers,  upon  notice  given  to  them^  themselves  to  prosecute 
any  party  keeping  a  disorderly  house,  yet  if  they  think  proper  to  decline 
•5041  ^°^'^8  ^^y  ^^^  prosecution  *goes  on  under  the  provisions  of  the  for- 
mer act ;  and  in  this  case,  the  overseers  did  so  decline.  (His  lord- 
ship here, read  the  25  G.  2,  c.  36,  s.  5.) 

The  first  question  then  is,  who  were  the  overseers  of  the  said  parish  at  the 
time  the  conviction  took  place.  The  information  was  laid  in  the  yAr  1842, 
when  the  parties  prosecuted  pleaded  guilty.  The  defendants  contend  that 
the  conviction  took  place  at  that  time.  The  plaintiff,  on  the  other  hand, 
says  that  there  was  no  conviction  then,  nor  till  the  parties  were  subsequently 
brought  up  and  received  the  sentence  of  the  court.  The  word  "  conviction" 
is  undoubtedly  verbum  aquivocum.  It  is  sometimes  used  as  meaning  the 
\)erdict  of  a  jury,  and  at  other  times,  in  its  more  strictly  legal  sense,  for  the 
sentence  of  the  court.  In  the  passages  cited  from  Blackstone's  Commenta- 
ries, the  term  seems  to  be  used  in  both  senses.  The  question  is,  in  which 
sense  is  it  used  in  the  statute  now  under  consideration.  And  I  cannot  but 
think  that  the  case  of  Sutton  v.  Bishop  is  decisive  of  the  point.  The  court 
there  said,  «  Though  there  is  a  distinction  in  criminal  cases  between  the 
conviction  and  attainder,  yet  there  is  no  such  distinction  in  civil  cases 
between  verdict  and  judgment,  so  as  that  any  effect  can  follow  from  a 
naked  verdict.  In  a  civil  action  no  penalty  takes  place  till  judgment  be 
given  on  the  verdict.  The  penalty  is  demanded  as  a  debt,  and  is  not  due 
till  the  judgment  is  given.  Any  other  construction  would  open  the  door 
to  frauds.  An  offender  would  prosecute  another  to  verdict,  and  therefore 
secure  his  own  indemnity,  and  then  proceed  no  further."  Why  does  not 
the  same  reasoning  apply  to  this  case  ?  If  a  verdict  of  a  juiy  or  a  confession 
by  the  party  were  sufficient  to  satisfy  the  statute,  a  door  would  be  equally 
open  to  fraud.  So,  again>  the  word  "acquittal"  is  verbum  isqidvocum, 
♦5051  ^^  ^^  generally  said  that  a  party  is  acquitted  by  the  *jury,  but,  in 
fact,  the  acquittal  is  by  the  judgment  of  the  court.  A  plea  of 
mderfoits  convict  or  auterfoits  acquit  can  only  be  supported  by  proof  of  a 
judgment.  Then,  as  these  defendants  were  the  overseers  at  the  time  that 
the  judgment  of  the  court  was  pronounced,  I  think  they  are  properly  made 
defendants  in  this  action. 

The  next  objection  is,  that  the  demand  is  not  a  proper  one  on  the  face 
of  it ;  inasmuch  as  it  does  not  specifically  show  that  the  defendants  were 
overseers  at  the  time  of  the  conviction.    Whether  that  be  so  or  not.  I  think 
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the  defendants  are  not  now  in  a  situation  to  raise  this  objection.  It  was 
not  made  at  the  trial,  or  when  the  rule  nisi  was  moved  for,  and  it  would 
be  unjust  to  allow  it  now.  It  is  not  necessary  that  the  demand  should  be 
in  writing ;  and  if  the  objections  had  been  taken  at  the  trial,  it  might  have 
been  shown  that  an  objectionable  demand  had  been  made  by  word  of  mouth, 
or  it  might  have  appeared,  from  the  conduct  of  the  parties,  that  the  defend- 
ants had  waived  the  defect  in  the  written  demand. 

The  third  objection  is,  as  to  the  demand  not  having  been  made  upon  the 
churcJiwardenSy  and  their  not  having  been  joined  as  defendants  in  the  action. 
It  is  unnecessary  to  determine  whether  churchwardens  are  to  be  considered 
as  overseers  for  all  purposes  ;  (a)  because  here,  the  act  of  parliament  says, 
<<  in  case  such  overseers  shall  neglect  or  refuse  to  pay  upon  demand  the 
said  sum,  &c.,'such  overseers,  and  each  of  them,  shall  forfeit,  to  the  person 
entitled  to  the  same,  double  the  sum  so  refused  or  neglected  to  be  paid." 
This  cannot  mean  that  there  is  to  be  a  separate  penalty  against  each  of  the 
overseers ;  but  it  means  that  there  may  be  a  demand  made  upon  any  of 
them,  and  that  the  penalty  is  to  attach  in  case  of  a  refusal  to  make  the  pay- 
ment *so  demanded.   It  is  notorious  that  in  some  parishes,  in  which     r«p:nf> 
there  are  local  acts,  there  are  several  overseers ;  and  it  would  be 
quite  beside  the  purpose  of  the  statute  to  hold  it  necessary  to  serve  a  notice 
of  demand  upon  each  of  them  ;  especially  as  it  might  often  happen  that 
some  of  them  would  be  absent  from  the  parish.     As  the  statute,  therefore, 
imposes  the  penalty  on  the  overseers  neglecting  or  refusing  to  pay,  and 
upon  each  of  them,  the  fair  construction  appears  to  me  to  be,  that  if  the 
demand  is  made  upon  those  against  whom  the  action  is  afterwards  brought, 
it  is  sufficient.     If  the  reward  had  been  paid  by  any  of  the  parochial  offi- 
cers upon  whom  no  demand  was  made,  or  who  were  not  joined  as  defend- 
ants, that  would  have  been  an  answer  on  the  merits  to  the  action.     But 
that  is  not  the  case  here.    I  think,  therefore,  for  these  reasons,  that  the  third 
ground  of  objection  also  fails. 

As  to  the  last  objection, — which  goes  to  a  new  trial  being  granted,^— it 
has  been  urged  that  there  was  no  evidence  that  the  constable  was  the  pro- 
secutor of  the  indictment ;  and  I  agree,  that  if  there  were  none,  there  ought 
to  be  a  new  trial :  but  I  am  of  opinion  that  there  was  some  evidence  at 
least  upon  the  subject  from  which  the  jury  njight  draw  the  conclusion  they 
did.  (His  lordship  here  recapitulated  the  leading  facts  given  in  evidence 
upon  this  point,  tU  suprd^  p.  487.)  There  was  no  evidence  of  collusion 
between  the  parties ;  and  I  cannot  say  that  there  was  such  an  absence  of 
all  evidence  to  show  that  the  constable  was  the  prosecutor,  as  would  justify 
us  in  sending  down  the  case  to  another  trial.  It  is  said  that  such  a  case 
may  be  one  of  great  hardship  upon  a  parish  ;  and  undoubtedly  a  case  may 
occur  where  wicked  persons  may  combine  for  the  purpose  of  obtaining  the 
reward  and  putting  the  money  in  their  own  pockets,  without  any  benefit 

(a)  See  Btgina  v.Juttiees  of  Cambridgeihire,  7  A.  dc  E.  480. 
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to  the  parish  ;  but  such  a  fraud  would  vitiate  the  whole  proceedmgs, 
♦5071  *^"^  would  be  a  ground  for  a  prosecution  for  conspiracy  against 
the  parties  concerned  in  it.  Such  a  case  is  not  very  likely  to  occur, 
as  the  parish  officers  may  always  exercise  the  option  of  taking  the  prosecu- 
tion into  their  own  hands.  Upon  the  whole,  I  am  of  opinion  that  the  rule 
must  be  discharged. 

CoLTMAN,  J.  The  first  point  in  this  case  is,  as  to  the  meaning  of  the 
term  "convicted"  in  the  stat.  25  G.  2,  c.  36,  s.  5.  If  that  term  is  satisfied 
by  the  mere  verdict  of  a  jury,  or  by  the  confession  of  the  defendant,  then 
the  present  action  is  brought  against  the  wrong  parties.  But  I  agree  that 
it  must  mean  a  conviction  followed  by  a  judgment;  the  object  of  the  sta* 
tute  being  that  the  nuisance  complained  of  should  be  abated  ;  and  it  is 
upon  proving  such  a  result  that  the  inhabitants  are  to  be  entitled  to  the  spe- 
cified reward. 

The  second  point  is,  that  the  demand  is  insufficient,  as  it  does  not  show 
that  the  ponviction  took  place  in  the  time  of  the  present  defendants.  No 
objection  upon  this  point  was  taken  at  the  trial ;  and  it  does  not,  therefore, 
come  properly  before  the  court  on  the  present  occasion. 

Upon   the  third  point, — namely,  whether  the  demand  should  not  have 
been  made  upon  the  churchwardens  as  well  as  the  overseers,  and  the  action 
also  brought  against  them, — I  have  felt  some  doubt  and  hesitation  ;  but, 
upon  consideration,  I  think  this  action  may  well  be  maintained  against  the 
present  defendants.    The  act  of  parliament  says,  "  in  case  such  person  shall 
be  convicted  of  such  offence,  the  overseers  oY  the  poor  of  such  parish  or 
place  shall  forthwith  pay  the  sum  of  10/.  to  each  of  such  inhabitants."     It 
appears  from  this  enactment  that  the  duty  of  making  the  payment  is  put 
upon  the  whole  body  of  overseers,  possibly  including  the  churchwardens. 
*o081     ^"^  ^^^*  P^*^  ^^  ^^^  enactment  *does  not  give  rise  to  the  present 
action.     The  statute  goes  on  to  say,  that,  "in  case  such  overseers 
shall  neglect  or  refuse  to  pay  upon  demand  the  said  sums  of  10/.  and  10/., 
such  overseers,  and  each  of  them,  shall  forfeit,  to  the  person  entitled  to  the 
same,  double  the  sum  so  refused  or  neglected  to  be  paid."     The  right  of 
action,  therefore,  vests  on  the  demand  being  made  ;  and  I  think  it  vests  as 
against  those  parties  only  on  whom  the  demand  is  made.     The  act  says 
that  «  each  of  them"  shall  be  liable  to  the  penalty ;  and  I  think  it  is  not 
necessary  to  make  the  demand  upon  any  parties  but  those  against  whom, 
in  case  of  their  refusal,  it  is  intended  to  proceed.     In  that  view  a  difficulty 
occurred  to  me  as  to  whether  the  present  action  was  not  brought  against 
more  persons  than  ought  to  have  been  joined  as  defendants.     It  is  clear, 
however,  that  not  more  than  one  sum  is  to  be  paid  by  way  of  penalty, 
and  therefore  all  those  upon  whom  the  demand  was  made,  may,  I  tliink, 
be  joined  as  defendants. 

Upon  the  other  point,  the  question  was  certainly  opej)  on  the  evidence, 
whether  the  prosecution  was  conducted  by  the  constable,  or  by  the  inhabjt: 
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ants  ;  but  that  question  was  left  to  the  jury  ;  and  I  see  no  reason  to  find 
fault  with  their  verdict. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion.     The  first  point  in 
the  case  is,  whether  the  overseers,  who  by  the  statute  are  made  liable  to 
pay  the  penalty,  are  the  parties  who  are  in  office  at  the  time  that  the  judg- 
ment of  the  court  is  pronounced  against  the  offenders.     Whether  we  look 
at  the  language  of  the  particular  statute,  or  at  that  of  other  analogous  sta- 
tutes, I  think  this  is  the  plain  meaning  of  the  legislature  ;  though,  in  ex- 
pressing it,  they  have  used,  as  my  lord  has  remarked,  the  ambiguous  word 
"  convicted."    The  10/.  reward  is  given  to  the  inhabitants — not  for  taking 
any  •particular  steps — but  for  conferring  a  benefit  on  the  parish  by     t^raq 
putting  down  the  nuisance  of  a  disorderly  house.     They  are  not 
entitled  to  any  reward  for  going  before  the  magistrate,  or  for  being  bound 
over  to  produce  evidence  at  the  trial,  or  for  giving  Ihat  evidence,  or  ^ven 
for  procuring  a  verdict,  which  may  be  set  aside,  or  whereon  the  judgment 
may  be  arrested.     The  reward  is  due  only  for  that  which  will  enable  the 
parish  to  abate  the  nuisance ;  and,  consequently,  it  is  not  to  be  paid  till 
the  canmction  of  the  party  by  the  judgment  of  the  court.     Rewards  are 
often  offered  for  apprehending  an  offender  and  prosecuting  him  to  con- 
viction, :  but  this  is  always  taken  to  mean  a  prosecution  to  judgment.(a) 

Secondly;  as  to  the  objection  to  the  form  of  the  demand,  I  agree  that  it 
comes  too  late.  Had  it  been  made  at  the  trial,  a  conversation  between  the 
parties  might  have  been  proved,  showing  a  waiver,  on  the  part  of  the  de- 
fendants, of  any  informality  in  the  demand,  if  any  existed,  or  a  knowledge, 
on  their  part,  of  what  was  meant  by  the  term  «  conviction." 

Upon  the  third  point,  I  own  I  had  some  doubt  during  the  argument ;  but 
I  have  none  now,  looking  at  the  words  in  the  latter  part  of  the  section  under 
consideration.  (His  lordship  read  the  section.)  Admitting  that  this  enact- 
ment may  include  the  churchwardens  under  the  term  «  overseers,"  the  duty 
of  paying  the  reward  is  cast  upon  all  of  them ;  a  performance  of  that  duty 
by  one  would  clearly  operate  as  a  discharge  to  all.  But  if  the  money  is 
not  paid,  a  demand  may  be  made  upon  any  number  of  them ;  and  if  they 
refuse,  they  are  liable  to  an  action.  This  action,  therefore,  is  *pro-  r»5iQ 
perly  brought  against  those  overseers  upon  whom  the  demand  for 
the  reward  was  made,  and  who  refused  to  pay  it. 

As  to  the  new  trial,  I  think  it  impossible  to  say  that  the  question  ought 
not  to  have  been  left  to  the  jury.  Rule  discharged. (6) 

(a)  So,  fonnerly,  when  a  witneae  was  objected  to  on  the  score  of  bb  having  been  convicted 
oCan  infamous  crime,  it  was  necessary  to  show  the  conviction  by  the  production  of  judgmenL 
SeelPhilLEv.  14. 16,9thed. 

(b)  And  see  4  Bia.  Comm.  380. 
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.   In  the  Matter  of  THOMAS  HAIR,  Gentleman,  &c.   May  27. 

On  a  motion  for  judgment  under  the  6  6c  7  Vict  c  73,  s.  43,  the  affidavit  ought  to  be  intituled  b 
the  matter  of  the  attorney,  and  not  in  the  name  of  the  cause. 

Talfourd,  Seijt.,  on  a  former  day  in  this  term,  on  behalf  of  Thomas 
Hair,  moved  for  an  order  to  enter  up  judgment  under  the  forty-third  section 
of  the  6  &  7  Vict.  c.  73,  which  enacts  "  that  all  applications  made  under 
that  act  to  refer  any  such  bill  as  aforesaid,  (s.  37,)  to  be  taxed  and  settled, 
and  for  the  delivery  of  such  bill,  and  for  the  delivering  up  of  deeds,  docu- 
ments, and  papers,  shall  be  made  in  the  matter  of  such  attorney  or  solicitor; 
and  that,  upon  the  taxation  and  settlement  of  any  such  bill,  the  certificate 
of  the  officer  by  whom  such  bill  shall  be  taxed,  shall  (unless  set  aside  or 
altered  by  order,  decree,  or  rule  of  court)  be  final  and  conclusive  as  to  the 
amount  thereof;  and  payment  of  the  amount  certified  to  be  due  and  directed 
to  be  paid,  may  be  enforced  according  to  the  course  of  the  court  in  which 
such  reference  shall  be  made ;  and  in  case  such  reference  shall  be  made  in 
any  court  of  common  law,  it  shall  be  lawful  for  such  court,  or  any  judge 
thereof,  to  order  judgment  to  be  entered  up  for  such  amount,  with  costs, 
unless  the  retainer  shall  be  disputed,  or  to  make  such  other  order  thereon 
as  such  court  or  judge  shall  deem  proper." 

»^jj-j  *The  affidavit  being  intituled  "  In  the  matter  of  Thomas  Hair, 
gentleman,  one  of  the  attorneys  of  this  court,  and  William  Grant," 
the  latter  being  the  name  of  the  client,  it  was  objected  by  the  master  that 
the  affidavit  was  not  in  conformity  with  the  statute ;  and  the  application 
was  refused. 

The  learned  Serjeant  now  renewed  his  motion  upon  an  affidavit,  ohiitting 
the  latter  words ;  and  it  was  Granted. 


In  the  Matter  of  VALLANCE  and  BEIOLEY.    May  27. 
GREGORY  V.  The  Duke  of  BRUNSWICK  and  Another. 

On  an  application  for  an  order  under  the  6  db  7  Vict  c  73,  s.  43,  held  that  the  affidavit  might 
be  intituled  in  the  cause  as  well  as  in  the  matter  of  the  attorney,  the  original  order  forlsxa- 
tion  having  been  so  intituled. 

Under  a  judge's  order,  a  bill  of  costs  had  been  delivered  by  Messrs. 
Vallance  and  Beioley  to  his  highness  the  Duke  of  Brunswick,  containing, 
among  other  items,  charges  for  defending  an  action  brought  by  one  Gre- 
gory against  the  duke  and  Vallance  for  an  alleged,  conspiracy  to  prevent 
the  plaintiff  from  acting  at  Covent-Garden  Theatre,  in  which  action  Beio- 
ley's  name  appeared  as  the  attorney  for  the  defendants.  On  taxation,  the 
master  allowed  the  whole  of  the  costs  of  the  defence  of  that  action  ;  and  on 
the  13th  of  April  last  an  order  was  obtained  by  Vallance  and  Beioley  at 


7  Manning  &  Granger.  511 

chambers,  under  the  6  &  7  Vict.  c.  73,  s.  43,(a)  requiring  the  duke  to  pay 
the  balance  found  due  to  them  (708/.  18s.  8(f.,)  unless  the  court  should  grant 
a  rule  nisi  to  review  the  taxation  within  the  first  four  days  of  the  ensuing 
Blaster  term.  ByleSy  Serjt.,  obtained  a  rule  *nisi  for  a  reviewal  of  r*Rio 
the  taxation,  on  the  groi!ind  that  a  sum  of  80/.  10s.,  alleged  to  have 
been  disbursed  by  Vallance  and  Beioley  at  the  request  of  the  duke,  had 
been  improperly  allowed,  and  also  that  Vallance  was  jointly  liable  with  the 
duke  for  the  costs  of  the  defence  of  Gregory's  action.  Upon  that  rule  com- 
ing on  for  argument  on  the  29th  of  April  last,  the  whole  matter  was  by  con- 
sent referred  to  the  master. 

The  master  having  certified  that  Vallance  and  Beioley  were  entitled  to 
the  full  amount  allowed  upon  the  former  taxation, 

Talfourdy  Serjt.,  now  moved  for  an  absolute  order,  whereon  to  found  a 
judgment  under  the  statute,  1  &  2  Vict.  c.  110,  s.  18.(6)  The  judge's  order 
was  conditional ;  and  it  is  apprehended  that  the  parties  are  now  in  the  same 
situation  as  if  that  order  had  been  absolute.  The  court  appears  clearly  to 
have  power,  under  the  forty-third  section  of  the  statute,  to  make  the  order. 

On  his  attention  being  called  to  the  manner  in  which  the  afiSdavit  was 
intituled,  the  learned  Serjeant  submitted  that  it  was  properly  intituled  in  the 
matter  of  the  attorneys,  and  also  in  the  name  of  the  cause  of  Gregory  v.  The 
Duke  of  Brunswick  and  Anothefy  6  &  7  Vict.  c.  73,  the  order  originally 
obtained  for  the  delivery  and  taxation  of  the  bill,  as  also  the  bill  itself,  hav- 
ing been  so  intituled. 

The  court  were  of  opinion  that  the  affidavit  was  correctly  intituled  ;  and 
the  order  Was  made. 

(a)  Ante,  p.  610. 

(6)  And  see  ante,  Vol  UI.  407, 862 ;  Vol.  VI.  143, 149,  684, 689 ;  1  C.  B.  133. 
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A.,  in  a  letter  to  B.,  enclosed  a  bill  drawn  on  B.,  and  another  bill  drawn  bj  C.  on  D.  for  the 
same  amount  Before  the  letter  arrived  B.  absconded,  leaving  a  letter  for  E.,  authorizing 
him  in  B.'s  name  to  endorse  any  bills  which  might  be  remitted  to  B.,  and  to  deliver  such 
bills  to  F.  or  to  negotiate  them,  and  deliver  the  proceeds  to  F.,  against  anj  liability  F.  might 
be  under  for  B.'s  account 

Bild,  that  the  authority  only  applied  to  bills  remitted  to  B.  cls  hit  own  property ;  and  that  the 
Kill  drawn  upon  D.,  and  which  D.  accepted,  was  not  such  a  bill ;  and,  therefore,  that  an  en- 
dorsement thereof  by  E.  in  the  name  of  B.,  gave  no  right  of  action  to  O.,  an  innocent  holder, 
against  D.,  the  acceptor. 

SembU,  that,  if  B.  had  himself  endorsed  the  bill,  an  innocent  holder  might  have  sued  upon  it 

Qiiorr,  how  far  material  allegations  on  the  record,  not  traversed,  are  to  be  taken  as  admitted  for 
the  purpose  of  the  cause,  (a) 

Assumpsit,  by  an  endorsee  against  the  acceptor  of  a  foreign  bill  of  ex- 
change for  300/.     The  declaration,  after  stating  that  certain  persons  using 

(a)  See  Smith  v.  Martin,  9  M.  dc  W.  304;  Bonzi  v.  Stewart,  antd,  VoL  IV.  p.  296 ;  Goff  v 
ETarrw,  ante,  Vol  Y.  p.  573;  Bobint  v.  Maid$tone,  4  Q.  B.  811 ;  Carter  ▼.  James,  13  M.  & 
W.  137. 
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the  style  of  Felice  Petracchi  &  Co.,  on  the  9th  September,  1843,  by  a 
person  using  the  name  of  G.  W.  Jormenti,  then  being  their  procurator  and 
agent  in  that  behalf,  made  the  bill  and  directed  it  to  the  defendant  by  the 
style  of  P.  &  N.  Gandolfi  &  Co.,  making  it  payable  to  the  order  of  certain 
persons  using  the  style  of  Oneto  &  Reymond,  to  whom  it  was  delivered  ; 
that  it  was  accepted  by  the  defendant,  and  endorsed  by  the  payees ;  and, 
after  certain  mesne  endorsements,  that  it  was  endorsed  to  Jean  Pauli  &  Co., 
and  alleged  that  they  endorsed  to  certain  persons  using  the  style  of  Howard, 
Grand  &  Co.,  who  then,  by  the  said  style  of  Howard,  Grand  &  Co.,  en- 
dorsed the  same  bill  to  a  person  using  the  name  of  W.  Lonergan,  who 
endorsed  to  A.  Daniels,  who  endorsed  to  the  plaintiff. 

Plea,  traversing  the  allegation  that  the  said  persons  using  the  style  of 
Howard,  Grand  &  Co.,  endorsed  the  bill  to  the  said  person  using  the  name 
of  W.  Lonergan,  ,modo  et  forma.     Whereupon  issue  was  joined. 
•5141         *'^*  ^^  ^"^'  before  Coltman,  J.,  at  the  sittings  for  Middlesex 
after  last  Hilary  term,  the  following  facts  appeared. 

The  bill  in  question  was  drawn  and  endorsed  through  mesne  endorse- 
ments to  John  Pauli  &  Co.,  as  stated  in  the  declaration.  In  October,  1843, 
the  last-mentioned  firm  having  received  a  letter  from  one  Grand,  who  car- 
ried on  business  in  London  under  the  firm  of  Howard,  Grand  &  Co.,  wrote 
an  answer,  in  which  was  contained  the  following  passage  : — 

"  We  have  drawn  on  you,  gentlemen,  for  account  E.  300/.,  11th  instant. 
Iz.  d.  d.  of  Berbicer  &  Coneseus,  40/6J.  $7722-21  to  your  credit,  franc 
courtage,  value  13z.  Per  coiUril^  we  remit  you  enclosed  for  the  same 
account. 

300/.  9  December.     P.  JV.  Gandolfi  &  Co. 
40/4.     |7682<52  to  your  debit,  franc  courtage,  value  at  sight." 

The  bill  in  question  was  enclosed  in  this  letter,  which  arrived  at  the 
counting-house  of  Howard,  Grand  &  Co.,  on  Monday  the  16th  October. 
Previously  to  its  arrival.  Grand  absconded  under  circumstances  of  suspicion, 
and  took  his  books  with  him,  but  he  left  persons  at  his  office  to  transact 
business  for  him ;  at  the  same  time  he  sent  the  following  letter,  addressed 
to  Lonergan,  to  the  counting-house  of  one  Melchior  Lopez,  with  a  request 
that  he  would  hand  the  same  to  Lonergan. 

ii  London,  October  13,  1843. 
"  Sir, — Our  Mr.  Grand  will  have  occasion  to-morrow  to  leave  town  for 
a  few  days  upon  urgent  business.  In  his  absence,  we  authorize  you  to 
open  our  letters ;  and  we  further  hereby  fully  authorize  and  empower  you, 
for  us  and  in  our  name,  to  endorse  any  bill  or  bills  of  exchange  which  may 
•5151  ^  remitted  to  us,  and  to  deliver  such  *bills  of  exchange  to  Mr. 
Melchior  Lopez,  or  to  negotiate  such  bills  of  exchange  and  to  de 
liver  the  proceeds  thereof  to  Mr.  M.  Lopez,  against  any  liability  he  may  be 
under  for  our  account,  or  in  which  he  may  be  interested. 

"  (Signed)  Howard,  Grand  &  Co." 
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This  letter  was  forwarded  by  Lopez  to  Lonergan.  They  together  opened 
the  letter  of  Jean  Pauli  &  Co.,  containing  the  bill  on  the  day  of  its  arrival ; 
and  on  the  same  day  Lonergan  procured  the  defendant's  acceptance  to  the 
bill.  On  the  next  day  Lonergan,  having  at  the  request  of  Lopez,  endorsed 
the  bill  both  in  the  name  of  Howard,  Grand  &  Co.,  and  in  his  own  name, 
handed  it  over  to  one  Daniels  to  redeem  certain  wine- warrants  belonging  to 
Lopez,  upon  which,  with  his  asseqt,  he,  Lonergan,  had  raised  money  for 
his  own  purposes.  On  the  20th,  Daniels  endorsed  the  bill  to  the  plaintiff 
for  a  valuable  consideration.  An  advertisement  was  issued  offering  50/. 
reward  for  the  apprehension  of  Grand,  and  on  the  23d  a  fiat  in  bankruptcy 
was  awarded  against  him.  It  was  not  shown  that  either  Daniels  or  the 
plaintiff,  at  the  time  the  bill  was  respectively  endorsed  to  them,  had  notice 
of  any  act  of  bankruptcy  by  Grand. 

On  behalf  of  the  defendant,  it  was  contended  that  Lonergan  was  not 
HHthorized  by  the  letter  of  the  13th  October  to  endorse  and  negotiate  the 
bill  in  the  manner  he  did  ;  as  the  letter  must  be  considered  as  giving  him 
only  an  authority  so  to  deal  with  bills  of  which  Howard,  Grand  &  Co.  were 
bond  fide  the  owners,  and  that  the  bill  in  question  never  was  their  bond  fide 
property,  the  draft  against  which  it  was  remitted  to  them  by  Jean  Pauli  & 
Co.  not  having  been  accepted.  It  was  further  urged  that  Lonergan  was 
merely  authorized  to  apply  the  proceeds  of  those  bills  which  he  was  em- 
powered to  endorse  and  negotiate  in  discharge  of  liabilities  incurred  by 
Lopez  in  connection  with  Howard,  Grand  &  Co.,  and  *not  in  satis-  r#Rig 
faction  of  his  own  debts ;  and  that,  at  any  rate,  the  authority  to 
endorse  was  revoked  by  the  bankruptcy  of  Grand. 

The  learned  judge  left  it  to  the  jury  to  say,  first,  whether  the  terms  of  the 
authority  to  endorse  had  been  complied  with,  so  as  to  render  the  endorse- 
ment valid  ;(a)  secondly,  whether  an  act  of  bankruptcy  had  been  committed 
by  Grand,  before  the  endorsement  of  the  bill  by  Lonergan,  which  would 
amount  to  a  revocation  of  the  authority,  unless  they  thought  the  transaction, 
as  regarded  the  plaintiff,  was  bond  fide^  within  the  2  &  3,  Vict.  c.  29 ;  in 
which  case,  the  plaintiff  would  be  entitled  to  recover,  notwithstanding  the 
bankruptcy. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  amount  of  the  bill  and 
mterest,  finding  specially  that  there  had  been  bond  fides  on  the  part  of  the 
plaintiff,  and  that  no  act  of  bankruptcy  had  been  committed  by  Grand  before 
the  endorsements. 

Sir  Thomas  Wilde^  Serjt.,  in  last  term,  obtained  a  rule  nisi  for  a  new 
trial ;  first,  on  the  ground  of  misdirection,  in  omitting  to  direct  the  jury,  as 
matter  6f  law,  that  the  bill  was  never  the  property  of  Grand,  and  that  the 
endorsement  by  Lonergan  was  not  a  due  execution  of  the  authority  given  to 
Dim,  citing  Ramsbottom  v.  Lewisj  1  Campb.  279  ;  secondly,  on  the  ground 

(a)  There  being  no  contest  as  to  what  was  done  by  the  parties  after  the  receipt  of  the  lettei, 
under  ita  real  or  aaamned  authority,  the  first  point  aeema  to  reaoWe  itaelf  into  a  questici^of  law, 
opon  the  conitmction  of  the  terms  of  a  written  inatniment. 

2d2 
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of  the  verdict  being  against  the  evidence,  no  act  of  bankruptcy  having  been 
committed  by  Grand. 

BykSj  Serjt.,  (with  whom  was  J.  Atkinson^)  now  showed  cause.    The 
^c^^i     first  point  raised  on  the  other  side  is,  whether  *the  bill  in  question 

was  Grand's  bill.  But  this  point  is  not  open  to  discussion  in  the 
present  state  of  the  record.  The  declaration  states  that  Jean  Pauli  &  Co. 
endorsed  the  bill  to  Grand ;  and  that  statement,  not  being  traversed,  is  ad- 
mitted. The  case  set  up  on  the  other  side  is,  that  Jean  Pauli  &  Co.  en- 
dorsed to  Grand  in  such  a  manner  that  the  latter  had  no  authority  to  endorse, 
unless  he  accepted  the  corresponding  bill,  and,  therefore,  that  there  was  not 
such  an  endorsement  to  Grand  as  would  authorize  him  to  endorse  to  Lo- 
nergan ;  but  that  is,  in  effect,  disputing  the  endorsement  as  alleged  to  have 
been  made  to  Grand.  It  was  undoubtedly  laid  down  by  Alderson,  B.,  in 
Edmunds  v.  Groves,  2  M.  &  W.  642, 5  Dowl.  P.  C.  775,  (a)  that  « the  plead- 
ings are  not  before  the  jury,  but  only  the  issue ;"  and,  therefore,  that  "an 
admission  in  the  record  is  merely  a  waiver  of  requiring  proof  of  those  parts 
of  the  record  which  are  not  denied,  the  parfy  being  content  to  rest  his  claim 
on  the  other  facts  in  dispute ;  but  if  any  inferences  are  to  be  drawn  by  the 
jury,  they  must  have  the  facts  from  which  such  inferences  are  to  be  drawn 
proved,  like  any  other  facts."  That  doctrine,  however,  must  be  taken  to 
be  overruled  by  Bingham  v.  Stanky,  2  Q.  B.  117,  1  G.  &  D.  237.  It 
might  be  correct  upon  an  issue  in  law ;  but  on  an  issue  in  fact,  the  whok 
record  is  before  the  jury.  [Cresswell,  J.  I  take  it  that  what  my  brother 
Alderson  meant  was,  that  the  fact  put  in  issue  was  to  be  proved  just  as  if 
no  admission  were  made  on  the  record ;  that  is,  that  an  admission  in  the 
record  is  not  to  be  taken  to  prove  the  issue.  Tindal,  C.  J.  The  jury  are 
only  sworn  to  try  the  issue.]  In  Edmunds  v.  GroveSj  Lord  Abinger,  C.  B., 
as  well  as  Bolland,  B.,  expressed  himself  very  guardedly  upon  the  point. 
Bennion  v.  Davison^  3  M.  &  W.  179,  where  Alderson,  B.,  repeated  the 
•5181     ®P^"'^"  *^^  g^^^  ^"  Edmunds  v.  Groves ,  was  also  before  the  court 

of  Queen's  Bench  in  Bingham  v.  Stanley,  and  disapproved  of. 
[Cresswell,  J.  If  the  rule  is  not  as  stated  by  Alderson,  B.,  this  singular 
slate  of  circumstances  might  arise, — a  counsel  might  ask  the  jury  from  the 
mere  state  of  the  record,  to  infer  a  fact  which  was  directly  in  issue.]  Pro- 
bably no  very  great  inconvenience  would  arise  from  such  a  course.  In 
Bennion  v.  Davison,  there  was  an  immaterial  allegation  in  the  record,  which 
was  not  traversed ;  and  the  defendant  could  not  be  put  to  the  alternative  of 
pleading  a  bad  plea,  or  of  admitting  the  statement  on  the  record.  [Cress- 
well, J.  In  the  case  of  an  estoppel  on  the  record,  where  one  fact  alone  is 
haversed,  and  the  issue  thereon  is  found  for  the  traverser,  will  he  be  bound 
m  another  action  by  the  estoppel  ?]  It  is  submitted  that  he  will ;  as  in  the 
case  of  a  declaration  in  covenant  containing  three  breaches,  two  of  which 
the  defendant  admits  in  his  plea,  traversing  the  third,  upon  which  he  suc- 
ceeds. [Cresswell,  J.  That  would  be  a  matter  wholly  unconnecte«l 
(a)  And  ne  the  cases  referred  tc^  supii,  613. 
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with  the  two  other  breaches.     It  is  not  like  a  pleading  containing  a  con- 
nected chain  of  facts.]    The  question  could  hardly  arise  since  the  new  rules 
abolishing  the  use  of  the  protestando.  (a)     If  in  action  upon  a  bill  of  ex- 
change, where  the  defendant  has  pleaded  that  the   bill  wais  given  for  a 
gaming  consideration,  the  plaintiff  replies  that  true  it  was  that  it  was  so 
given ;  in  any  subsequent  action  between  the  same  parties  or  their  privies, 
they  will  be  estopped  from  disputing  what  they  have  thus  expressly  ad- 
mitted. (6)     ITien,  unless  the  decision  in  Bingham  v.  Stanley  is  correct,  an 
admission  will  be  less  binding  in  the  action  in  which  it  was  made  than  it 
will  be  in  a  subsequent  action  ^between  the  same  parties.    In  Bing-     r*519 
ham  V.  Stanley  the  court  were  unanimously  of  opinion  that  an  ad-     *■ 
mission  on  the  record  was  a  fact  to  go  to  the  jury.     And  unless  this  court 
is  prepared  to  overrule  that  decision,  there  is  a  binding  admission  on  this 
record  that  the  bill  in  question  was  endorsed  by  Jean  Pauli  &  Co.  to  Grand. 
But,  assuming  that  there  is  no  such  estoppel,  and  that  it  is  open  to  the 
other  side  to  dispute  the  endorsement  to  Grand,  it  is  submitted  that,  under 
the  facts  proved,  Grand  might  have  endorsed  the  bill  with  his  own  hand,  so 
as  to  give  a  title  to  the  holder.     The  effect  of  the  letter  from  Jean  Pauli  & 
Co.  is  this : — "  endorse  the  bill  we  send,  and  give  us  your  acceptance  in 
return."    If  Grand  had  not  accepted  the  latter  bill,  still,  if  he  had  endorsed 
the  former,  a  band  fide  holder  would  have  obtained  a  title.     [Sir  Thomat 
WUde^  Seijt.,  admitted  that  would  be  so.]     Then  Grand  might  give  a  vplid 
authority  to  an  agent  to  endorse  the  bill  for  him.     And  the  question  is, 
whether  Lonergan,  as  the  agent  of  Grand,  has  not,  under  his  authority, 
done  what  Grand  himself  was  entitled  to  do.     Th«  letter  of  the  14th  Oc- 
tober contains  these  terms — «  and  we  hereby  ftilly  authorize  and  empower 
you  for  us  and  in  our  name  to  endorse  any  bill  or  bills  of  exchange  tohich 
may  be  remitted  to  us."     [Cresswell,  J.     Does  that  refer  to  their  actual 
power  or  their  rightful  pov^er?]    To  their  actual  power.     The  other  side 
will  contend  that  it  does  not  extend  to  this  bill ;  but  it  is  admitted  that 
Grand  had  the  power  to  endorse  it.     [Sir  T.  Wildej  Seijt.     The  power, 
but  not  the  right.*    If  he  had  endorsed  it  he  would  have  committed  a  gross 
fraud.]     Still  he  had  the  power  to  endorse.    The  bill  was,  in  fact,  remitted 
to  Grand :  the  fraud  would  have  been,  not  in  endorsing  the  bill  remitted, 
but  in  not  handing  over  the  countervailing  acceptance.     Then,  it  is  sub- 
mitted, there  was  a  good  authority  to  *Lonergan  to  endorse ;  and     r*59Q 
the  plaintiff,  being  a  band  fide  holder  of  the  bill,  without  notice  of 
any  fraud,  is  entitled  to  recover  upon  it.     At  any  rate,  there  is  an  ad- 
mission on  the  record  that  there  was  an  endorsement  in  fact  from  Jean 
Pauli  k  Co.  to  Grand.     The  evidence,  therefore,  as  to  the  bankruptcy  of 
Grand  was  inadmissible  for  the  purpose  of  showing  that  he  had  no  authority 

(a)  The  rule  of  H.  4  W.  4  gives  the  party  the  benefit  of  the  protestation  without  requiring 
in  express  reserration. 
(M  And  see  VedU  ▼.  Warner,  1  Saund.  323  c;   Sawukraon  ▼.  CoOman,  antd,  Vol.  IV. 
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to  endorse  over.  This  case  is  very  distinguishable  from  Marston  v.  Mlen^ 
8  M.  &  W.  494 ;  where,  to  a  declaration  on  a  bill  of  exchange  dra^ii  by 
J.  H.,  alleging  that  J.  H.  endorsed  it  to  E.  M.,  and  E.  M.  endorsed  it  to 
the  plaintiff,  the  defendant  pleaded  that  J.  H.  did  not  endorse  the  bill  to 
E.  M.  At  the  trial  J.  H.  proved  that  he  himself  wrote  his  name  at  the 
back  of  the  bill ;  that  he  had  received  it  as  accountant  to  the  Imperial  Bank, 
for  a  debt  due  to  the  bank,  and  that  after  writing  his  name  upon  it,  he  had 
delivered  it  to  W.  M.,  who  was  also  employed  by  the  bank.  E.  W.  proved 
that  he  had  received  the  bill  from  W.  M.,  as  he  said,  for  value,  and  en- 
dorsed and  delivered  it  for  value  to  his  father,  the  plaintiff.  The  defendant 
proposed  to  controvert  this,  and  to  show  that  both  E.  M.  and  the  plaintiff 
received  the  bill  with  full  knowledge  of  fraud  committed  by  W.  M.  in 
handing  over  the  bill.  This  evidence  was  rejected  under  the  plea  denying 
J.  H.'s  endorsement,  and  the  plaintiff  obtained  a  verdict:  and  it  was  held, 
on  motion  for  a  new  trial,  that  the  evidence  tendered  ought  to  have  been 
received ;  as,  if  the  facts  stated  had  been  fully  proved,  the  jury  ought  to 
have  found  for  the  defendant  on  the  issue  that  J.  H,  did  not  endorse  the 
bill  to  E.  M. ;  for,  although  there  was  an  endorsement  on  the  bill,  there  was 
r¥>  valid  delivery  by  J.  H.,  or  by  any  authority  from  him,  and  so  no  com- 
plete transfer  by  endorsement  to  E.  M.  In  this  case  there  was  a  delivery 
♦5211  and  a  complete  transfer  of  the  bill.  *Where  a  party  is  constituted, 
as  in  this  case,  a  general  agent,  the  principal  cannot  afterwards  set 
up  a  limitation  of  the  authority. 

It  will  also  be  contended  on  the  other  side,  that  there  was  no  good 
execution  of  the  authority  by  Lonergan,  because  the  proceeds  of  the  bill 
were  not  properly  disposed  of.  The  authority  consisted  of  two  branches ; 
and  it  is  submitted  that  both  were  fulfilled.  The  bill  was,  in  fact,  endorsed 
and  taken  to  Lopez,  and  was  delivered  into  the  hands  of  his  nominee  for  his 
benefit ;  or  it  may  be  taken  that  the  bill  was  negotiated,  and  the  proceeds  de- 
livered to  Lopez,  such  proceeds  being  the  wine-warrants.  But  even  sup- 
posing the  authority  not  to  have  been  strictly  pursued  with  respect  to  the  pro- 
ceeds of  the  bill,  a  bona  fide  endorsee  is  not  to  suffer  by  that  subsequent 
misconduct.  If  A.  is  directed  to  endorse  a  bill  and  hand  the  proceeds  to  B., 
and  A.  hands  them  to  C,  an  innocent  holder  ought  not  to  suffer.  The  appro- 
priation of  the  proceeds  took  place  after  the  endorsement ;  and  what  was 
(lone  with  those  proceeds  was  therefore  immaterial.  The  case  might  have 
been  different  if  the  question  had  arisen  between  the  plaintiff  and  Grand; 
but  here  the  question  is  between  the  plaintiff  and  the  acceptor. 

But  then  it  is  said  the  authority  given  by  Grand  was  revoked  by  his 
bankruptcy,  and  that  was  the  main  point  first  insisted  on  at  the  trial  on 
behalf  of  the  defendant.  But  the  jury  have  found  there  was  no  act  of  bank- 
ruptcy before  the  endorsement ;  and  they  were  justified  in  so  finding.  The 
absconding  was  the  only  act  relied  upon ;  but  there  was  nothing  to  show 
thut  (irnnd  absented  himself  with  intent  to  defeat  or  delay  his  creditors 
within  the  meaning  of  the  bankrupt  act.    He  left  behind  him  some  one  to 
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ransact  his  business ;  and  he  appears  to  have  gone  away  on  account  of 
some    criminal   charge,  as  a  reward    was   offered  for  his  apprehension. 
•Absence,   under  such  circumstances,  is  not  necessarily  an  act     r*504> 
of  bankruptcy ;  lingood  v.  Eade^  1  Atk.  196 ;  Com.  Dig.  tit.     '• 
Bankrupt  (C). 

The  principle  on  which  an  act  of  bankruptcy  is  held  to  amount  to  a 
revocation  of  authority,  is,  that  all  control  over  the  bankrupt's  property 
has,  by  relation  to  such  act,  passed  to  his  assignees.  At  the  moment  of 
the  endorsement  to  the  plaintiff,  the  law  implied  a  promise  on  the  part 
of  Grand  to  pay  the  plaintiff  if  the  acceptor  did  not ;  and  this  would  be  a 
promise  made,  and  a  cause  of  action  arising,  <ifler  the  act  of  bankruptcy. 
But  even  assuming  the  existence  of  a  prior  act  of  bankruptcy,  the  jury  were 
properly  directed  that  if  the  plaintiff  was  a  bona  fde  holder,  the  transaction 
was  protected  by  the  2  &  3  Vict.  c.  29. 

Sir  Thomas  Wilde j  Serjt.,  (with  whom  was  Ckannellj  Serjt.,)  in  support 

of  the  rule.     An  act  of  bankruptcy  was  clearly  committed  by  Grand.     He 

absconded,  leaving  the  letter  for  Lonergan,  which  contained  the  authority 

in  question.     When  the  bill  arrived  enclosed  in  the  letter  from  Jean  Pauli  & 

Co.,  Grand's  commercial  existence  had  ceased.     The  letter  containing  the 

bill  was  opened  by  Lopez  and  Lonergan  together.     They  are  the  only 

persons  dealing  with  the  bankrupt,  within  the  meaning  of  the  2  &  3  Vict. 

c.  29.     The  authority  to  Lonergan  was  applicable  only  to  bills  belonging  to 

Howard,  Grand  &  Co.;  which  bills  were  to  be  applied  with  reference  to 

their  transactiom  with  Lopez.     But  the  bill  in  question  was  in  fact  applied 

to  Lonergan's  own  purposes ;  as  he  paid  his  debt  to  Daniels  with  it,  and 

redeemed  the  wine- warrants,  which  he,  Lonergan,  had  pledged  as  a  security. 

Grand  was  not  bound  to  accept  the  bill  drawn  by  Jean  Pauli  &  Co.     It 

was  a  mere  proposal  from  them,  *  which  he  might  have  adopted  or    r«eoo 

rejected  as  he  pleased ;  and  no  one  was  left  with  power  to  exercise 

the  option  for  him.     Jean  Pauli  &  Co.  might  have  demanded  the  restitution 

of  the  bill  under  the  circumstances  ;  and  the  way  that  Lonergan  dealt  with 

it  was  all  but  larceny.     (The  learned  serjt.  was  then  stopped  by  the 

court.) 

TiNDAL,  C.  J.  I  confess  it  appears  to  me  that  these  observations  put  an 
end  to  the  case.  The  short  question  to  be  decided  is,  did  the  authority  to 
endorse  bills,  given  by  Grand  to  Lonergan,  extend  to  the  bill  under  con- 
sideration ?  If  Grand  had,  with  his  own  hand,  endorsed  this  bill,  the  title 
thereto  of  any  bona  fde  holder,  could  not  have  been  disputed ;  but  the 
endorsement  not  being  made  by  his  own  hand,  the  question  arises  whether 
such  endorsement  was  made  within  the  authority  given  to  Lonergan.  That 
authority  is  contained  in  the  letter  of  the  13th  October.  (His  lordship  here 
read  the  letter.)  Now,  what  is  the  fair  meaning  of  the  words  used  by  the 
writer  ?  Must  he  not  be  taken  to  mean  to  confine  the  authority  to  endorse, 
to  bills  remitted  as  the  property  of  Howard,  Grand  &  Co.  ?  I  think  the 
words  can  bear  no  other  construction.  He  speaks  of  «  bills  which  may  be 
VOL.  vn.  J  41 
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remitted  to  us."  Prima  facie,  that  would  mean, — bills  remitted  as  our 
property ; — but  coupled  with  the  subsequent  part  of  the  letter,  as  to  the 
appropriation  of  the  proceeds,  it  is  clear  the  authority  could  only  apply  to 
bills  which  the  firm  had  a  right  to  appropriate.  No  other  bills  appear  to 
have  been  contemplated  but  such  as  they  would  be  bond  fide  holders  of. 
What  are  the  circumstances  attending  this  bill  ?  It  is  sent  to  Howard, 
Grand  &  Co.  in  a  letter  from  Jean  Pauli  &  Co.  That  letter  shows  that  the 
bill  was  not  remitted  generally,  for  it  proposes  a  transaction  which  Howard, 
Grand  &  Co.  might  adopt  or  not,  at  their  election ;  and  if  they  did  not  elect 
*5241  ^^  sidopt  i^  they  had  no  more  right  to  appropriate  •the  bill  than 
if  they  had  picked  it  up  in  the  street.  (His  lordship  here  read  the 
letter  from  Jean  Pauli  &  Co.)  This  letter  contains  an  express  and  explicit 
appropriation  of  the  bill  remitted,  to  a  particular  purpose,  namely,  to  meet  an- 
other bill  drawn  on  Howard,  Grand  &  Co.,  in  case  they  should  accept  the 
latter.  But  they  never  did  accept  that  bill ;  and  that  fact  was  known  to  Loner- 
gan.  It  seems  to  me,  therefore,  that  he  put  the  name  of  Howard,  Grand  &  Co. 
upon  the  bill  without  any  authority  for  so  doing.  The  present  holder  ha.s  no 
right  to  maintain  this  action,  but  must  look  for  his  remedy  to  his  immediate 
endorser. 

CoLTMAN,  J.  I  am  perfectly  satisfied  that  I  took  an  incorrect  view  of 
this  case  at  the  trial.  It  is  clear  that  Howard,  Grand  &  Co.  never  made 
the  election  proposed  to  them  in  the  letter  from  Jean  Pauli  &  Co.,  and  till 
they  did  so,  they  had  no  right  to  apply  the  bill  in  question  to  their  own 
use.  The  authority  given  to  Lonergan,  being  only  to  endorse  such  bills  as 
Howard,  Grand  &  Co.  might  properly  have  applied  to  their  own  use,  was 
not  an  authority  to  endorse  the  present  bill.  This  renders  it  unnecessary  to 
hiquire  into  any  circumstances  bringing  the  case  within  the  2  &  3  Vict.  c. 
29 ;  for,  quite  independently  of  the  question  of  bankruptcy,  I  think  Loner- 
gan had  no  power  to  endorse  the  bill. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  If  Howard,  Grand 
&  Co.  had  themselves  endorsed  the  hil]j2L  bond  fide  holder  would  have  been 
entitled  to  sue  upon  it ;  but  the  case  is  very  different  where  they  do  not 
themselves  endorse.  The  plaintiff  cannot  rely  upon  this  as  an  actual  en- 
dorsement by  them ;  he  is  obliged  to  resort  to  the  authority  given  by  Grand 
to  Lonergan.'  Then,  looking  at  that  authority,  it  is  clear  that  the  present 
•fi2fSl  ^^'^  ^  °^^  within  its  scope.  It  is  not  an  authority  •to  Lonergan  to 
commit  a  fraud.  It  is  unnecessary  to  discuss  the  other  pointf  in 
the  case.  Rule  absolute 


7  Manning  &  Granger.  525 


CURLING  V.  ROBERTSON.    May  28. 

n.e  court  will  not  allow  to  the  successful  party  in  a  cause  the  costs  of  examining  a  witness 
upon  interrogatories,  when  such  examination  is  not  used  at  the  trial. 

Byles,  Serjt.,  moved  for  a  review  of  taxation  in  this  case.  It  appeared 
from  the  affidavits  upon  which  the  motion  was  made,  that  the  action  was 
brought  for  certain  repairs  done  to  a  ship ;  that  the  captain,  who  was  be- 
lieved to  be  a  material  and  necessary  witness  for  the  defendant,  had  been, 
bond  fidCj  examined  upon  interrogatories  on  the  part  of  the  defendant ;  but 
that  upon  a  consultation  previous  to  the  trial,  it  was  not  thought  necessary 
to  put  in  his  examination,  and  consequently  it  was  not  produced  in  evidence. 
The  defendant  obtained  a  verdict ;  but  the  master,  on  the  taxation  of  costs, 
refused  to  allow  him  the  expenses  of  such  examination. 

The  learned  serjeant  submitted  that  the  costs  of  an  examination,  made 
bond  Jide^  ought  to  be  allowed,  upon  the  same  principle  as  the  expenses  of 
a  witness  who  has  been  subpoenaed,  but  is  not  called  at  the  trial.  [Cress- 
WELL,  J.  The  defendant  obtains  the  examination  of  a  witness  under  the 
compulsory  process  of  the  court ;  and  having  obtained  it,  he  finds  that  it  will 
not  avail  him.  What  right  has  he  to  charge  the  plaintiff  with  the  expense 
of  the  proceeding?] 

TiNDAL,  C.  J.    There  may  be  no  doubt  that  the  defendant  bond  fide  ex- 
amined the  witness,  and  that  he  bond  fide  abstained  from  using  his  exami- 
nation ;  but  ^looking  at  the  examination  as  a  mere  experiment,  I     r^^a 
cannot  say  that  the  master  has  done  wrong  in  refusing  the  costs  of  it.     ^ 
The  other  judges  concurring, 
The  learned  serjeant  Took  nothing. 


BULL  V.  BROWNLOW.    May  28. 

Penonal  service  on  the  plainti^  of  notice  of  a  motion  for  the  discharge  of  an  insolvent  debtor 
under  the  48  G.  3,  c.  123,  s.  1,  is  not  requisite. 

Chaxnell,  Serjt,  moved  that  the  defendant,  who  was  in  execution  upon 
a  judgment  recovered  against  him  by  the  plaintiff  for  a  debt  not  exceeding 
20/.,  and  who  had  thereupon  lain  in  prison  for  twelve  months,  might  be 
discharged  out  of  custody  as  to  such  execution,  pursuant  to  the  48  G.  3, 
0. 123,  s.  1.  Notice  of  the  motion  had  been  served  on  the  16th  inst.  on 
the  daughter  of  the  plaintiff  at  his  dwelling-house ;  but  it  had  not  been  upon 
the  plaintiff  personally. 

TiNDAL,  C.  J.  I  think  the  service  is  sufficient.  Personal  service  is  not 
requisite  in  such  a  case.(a) 

Per  curiam;  Rule  absolute. 

(a)  8ed  vide  KtUy  v.  Dickinmn,  1  Dowl.  P.  C.  546 ;  Gtorgt  v.  Fry^  4  DowL  P.  C.  273;  GoT 
^  V.  Tieifu,  lb.  660 ;  Biddviph  v.  Gray,  6  DowL  P.  C.  406 ;  Johnton  v.  RiUUdge,  lb.  579. 
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•527]      «CUSEL  and  Another  v.  JUDAH  DE  JACOB  PARIENTE. 

May  28. 

A  feigned  issue  having  been  directed  upon  an  interpleader  rule,  between  A.  and  B^  to  try  the 
right  to  certain  goods,  A.  obtained  a  judge's  order  for  the  sale  of  the  goods,  and  the  proceeds 
were  paid  into  court  The  issue  having  been  found  against  A. :  Held,  upon  motion  for  the 
payment  of  the  money  out  of  court,  that  B.  was  entitled  to  the  costs  of  the  order  for  the  sale 
and  of  the  application  to  the  court. 

A  FEIGNED  issue,  under  the  interpleader  act,  to  try  the  right  to  certain 
goods,  having  been  tried  under  an  order  of  Erskine,  J.,  between  one  Jacob 
de  Joseph  Pariente  and  the  assignees  of  the  present  defendant,  such  issue 
had  been  found  in  favour  of  the  latter. 

Skee^  Serjt.,  now  moved  that  the  sum  of  623/.  lis.  9d,  (the  proceeds  of 
the  sale  of  the  goods,  which  had  been  paid  into  court,  to  abide  the  event 
of  the  trial  of  the  issue)  might  be  paid  out  of  court  to  the  assignees  or  their 
attorney,  and  that  Jacob  de  Joseph  Pariente  should  pay  the  costs  of  the 
several  applications  to  the  judge  under  the  interpleader  act,  together  with 
the  costs  of  the  issue  and  of  this  application. 

ByleSy  Serjt.,  showed  cause  in  fhe  first  instance,  and  submitted  that,  at 
any  rate,  neither  the  costs  of  a  rule  obtained  for  the  sale  of  the  property 
ought  to  be  included,  nor  those  of  the  present  application. 

Shee^  Serjt.,  in  support  of  the  rule,  stated  that  the  unsuccessful  claimant 
had  obtained  a  rule  for  a  new  trial,  pending  which  he  himself  had  obtained 
the  rule  for  the  sheriff  to  sell. 

TiNDAL,  C.  J.  It  is  very  difficult  to  suggest  a  difference  between  that 
step  and  any  other  in  the  cause ;  they  all  arise  from  the  claimant's  having 
made  what  turns  out  to  have  been  a  false  claim.  The  simpler  course  is  to 
include  all  the  costs.  Rule  absolute. 


•628]  •SNOOKS  v.  SMITH.    May  29. 

A  judge's  certificate  (under  the  1  W.  4,c  7,  s.  2)  that  execution  shall  issue  «  forthwith,'*  meaiu 
in  the  ordinary  course  of  the  office;  and  the  court  refused  to  allow  the  plaintiff  to  sign  judg- 
ment hefore  the  expiration  of  four  days  after  the  trial.(a) 

The  proper  course  would  have  been  to  apply  to  the  judge  who  tried  the  cause. 

SnEE^  Serjt.,  applied  for  leave  to  sign  judgment  in  this  case,  which  had 
been  tried  at  the  sittings  for  Westminster  this  day,  and  in  which,  the  plain- 
tiflT  having  recovered  a  verdict,  the  learned  judge  before  whom  the  cause 
wns  tried  had  certified  that  execution  should  issue  forthwith.  The  learned 
Serjeant  suggested  that  if  the  rule  were  not  granted,  the  certificate  for  speedy 

(rtj  The  rule  is  diflforcnt  in  the  case  of  a  writ  of  inquiry  under  8  A  9  W.  3,  c  11,  or  of  writ 
of  trtnl,  ill  whirh  cases,  in  the  absence  of  a  certificate  by  the  sheriff,  &c,  judgment  may  be 
siiriUHl  and  execution  issued  on  the  day  of  the  inquiry  or  trial.  See  3  &  4  W.4,  c  43,  s.  18' 
and  ^'uhoiU  V.  ( %ambcr$,  ]  C,  M.  dc  R.  385, 4  Tyrwh.  836, 2  Dowl.  P.  C.  698. 
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execution  would  be  of  no  avail,  as  the  defendant's  goods  were  to  be  sold 
the  following  day. 

TiNDAL,  C.  J.  (after  consulting  the  master.)  The  term  "  forthwith" 
means  as  soon  as  execution  can  be  obtained  in  the  ordinary  course  of  the 
court.  It  appears  that  four  days  are  allowed  in  the  ordinary  course  of  the 
office  for  signing  judgment.  You  come  to  the  wrong  forum  ;  you  should 
apply  at  chambers  to  the  judge  who  tried  the  cause.  We  cannot  give  you 
speedier  execution  than  he  has  done. 

The  learned  Serjeant  Took  nothing. 


•BROOKS  and  Another  v.  HODSON.     May  27.  [•529 

An  irregular  yi /a.  cannot  be  amendetii  to  the  prejudice  of  the  intervening  rights  of  assignees. 
Goods  are  taken  on  the  Ist  of  March  under /./a.  upon  an  irregular  judgment:  on  the  15lh  a 

fiat  is  awarded  against  the  execution-debtor,  and  assignees  are  chosen  on  the  12th  of  April; 

the  jodgment-roll  is  carried  in  on  the  19th  of  April. 
A  motion  on  the  25th  to  set  aside  the  proceedings  was  held  not  to  be  made  too  late. 
Sembic,  that  an  order  for  staying  proceedings  upon  payment  of  debt  and  costs  on  a  giv^n  day^is 

not  within  the  1  &  2  Vict  c.  1 10,  a.  9. 

In  an  action  of  debt,  a  writ  of  summons,  issued  on  the  23d  of  February, 
1844,  was  sensed  on  the  24th  at  Leominster,  in  the  county  of  Hereford, 
the  sum  endorsed  being  1452/.  14s.  4</.  debt,  and  2/.  \0s,  costs. 

The  defendant  on  the  same  day  signed  the  following  consent : — 

"  In  the  Common  Pleas. 

«*  Brooks  and  Another  r.  Hodson. 

"I,  the  defendant,  do  consent  to  a  judge's  order  to  stay  proceedings 
herein  on  payment  by  me  of  debt  1452/.  145.  4(/.,  and  costs  2/.  IO5.,  as 
agreed,  as  follows — the  costs  down ;  80/.  part  of  the  debt,  on  the  28th  of 
February  instant ;  70/.  on  the  28th  of  March  next ;  and  the  remainder  of 
the  debt,  by  instalments  of  70/.,  payable  on  the  28th  of  every  succeeding 
month,  until  the  whole  be  paid ;  and  that,  in  case  of  default  in  any  one 
payment,  judgment  may  be  signed,  and  execution  issue,  for  the  balance  of 
debt  then  due.     Dated,  the  24th  of  February,  1844." 

On  the  same  day  the  order  was  obtained,  and  judgment  was  signed. 
On  the  first  of  March  the  goods  of  the  defendant  were  taken  by  the  sheriff 
of  Herefordshire  for  1391/.  155.  6(i.,  under  a  fi»/a.  issued  on  the  29th  of 
February.  The  goods  so  taken  were  sold  on  the  7th  of  March,  and  several 
days  following. 

The  writ  oi  fi.fa,  commanded  the  sheriff  to  cause  to  be  made  of  the 
goods  of  the  defendant,  "  as  well  a  certain  debt  of  4800/.,  which  Thomas 
Brooks  and  William  •Wightwick  lately,  in  Our  court  before  Our  r*KO(\ 
justices  at  Westminster,  recovered  against  him,  as  also  6 J.  175.,  *■ 
which,  in  Our  same  court,  were  awarded  to  Brooks  and  Wightwick  for 
their  damages  which  they  had  sustained  as  well  by  reason  of  detaining  the 
said  debt  as  for  their  costs  and  charges  by  them  about  their  suit  m  that 
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behalf  expended,"  &c.  By  the  endorsement  the  sheriff  was  directed  to 
levy  «<for  debt  and  costs,  1390/.  15^.  6(/.,  ji.  fa.  1/.,  with  interest  on 
1390/.  15^.  6(/.  beside  poundage,  officer's  fees,  and  other  incidental  ex- 
penses." 

The  judge's  order  was  as  follows : — 

"  In  the  Common  Pleas. 

"  Brooks  and  Another  r.  Hodson. 

"By  consent  of  the  plaintiffs,  attorneys,  and  the  defendant,  I  order,  that, 
upon  payment  of  1452/.  14^.  46/.,  the  debt  due  from  the  defendant  to  the 
plaintiffs,  for  which  this  action  is  brought,  together  with  2/.  10s.  costs,  as 
agreed,  as  follows,  viz.  the  costs  down,  80/.,  part  of  the  debt,  on  the  28th 
day  of  February  instant,  70/.  on  the  28th  of  March  next,  and  the  remainder 
of  the  debt  by  instalments  of  70/.  payable  on  the  28th  of  everj'  succeeding 
month,  until  the  whole  be  paid,  all  further  proceedings  in  this  cause  be 
stayed.  And  I  further  order,  that,  in  case  default  be  made  in  payment  as 
aforesaid,  the  plaintiffs  be  at  liberty  to  sign  final  judgment,  and  issue  exe- 
cution for  the  whole  amount  then  unpaid,  with  costs  of  judgment  and  exe- 
cution, sheriff's  poundage,  officer's  fees,  and  all  other"  incidental  expenses, 
whether  by  fien  facias  or  capias  ad  satisfaciendum.  Dated,  the  24th  oi 
Februar)-,  1844.  T.  Erskine." 

On  the  15th  of  March,  a  fiat  in  bankruptcy  was  awarded  against  the 
defendant,  who  on  the  4ih  of  April  was  duly  declared  a  bankrupt.  The  acts 
»cn|i  of  bankruptcy  *were  committed  on  the  12th  and  13th  of  March. 
On  the  12th  of  April,  Henry  Woodhouse  and  Thomas  How  were 
chosen  assignees  ;  and  on  the  13th,  the  sheriff  had  notice  that  they  claimed 
the  proceeds  of  the.  levy. 

Upon  affidavits  stating  these  facts,  and  that  the  defendant  signed  the 
consent  upon  the  assurance  of  the  brother  of  the  plaintiff  Brooks,  that  the 
same  was  not  to  be  made  use  of  or  put  in  force  against  him,  unless  and 
until  some  other  creditors  of  the  defendant  should  take  proceedings  against 
him,  and  that  he  would  not  have  signed  the  same  upon  any  other  condi- 
tions or  undertaking  whatever ;  that,  at  the  time  such  consent  was  so  ob- 
tained from  the  defendant,  no  more  was  due  to  the  plaintifis  than  720/. 
18s.  4</.,  the  defendant  having  accepted  bills  for  the  residue  of  the  debt, 
which  had  not  arrived  at  maturity ;  that  the  defendant  never  consulted  any 
attorney  or  other  person  upon  the  subject  of  such  consent,  or  in  reference 
thereto,  until  after  execution  levied  thereunder ;  that  no  explanation  thereof 
was  given  to  him  by  any  attorney  or  other  person,  and  that  no  attorney 
attested  the  execution  of  the  said  consent  on  his  behalf;  that  the  defendant 
never  authorized  the  plaintiffs,  or  any  attorney  or  other  person  to  enter  an 
appearance  for  him  to  the  action,  save  and  except  so  far  as  the  same  might 
be  implied  in  the  signing  of  the  consent ;  and  that  the  plaintiffs  and  the 
sheriff  had  notice,  before  the  completion  of  the  sale,  that  Hodson  had  com- 
mitted an  act  of  bankruptcy,  and  that  a  docket  had  been  struck  again^ 
him — 
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Sir  71  WUde^  Serjt.,  on  behalf  of  the  assignees  of  the  defendant,  moved, 
25th  of  April,  for  a  rule  calling  on  the  plaintifis  to  show  cause  why  the 
order  of  Erskine,  J.,  dated  the  24th  of  February  last,  and  the  consent 
mentioned  therein,  should  not,  respectively,  be  set  aside,  and  why  the  ap- 
pearance entered  for  the  defendant,  the  final  judgment  signed  in  r*p.o^ 
this  *cause,  and  the  execution  issued  thereon,  should  not  respect- 
ively be  set  aside  for  irregularity,  with  costs.  The  consent  was  obtained 
fraudulently,  and  it  was  an  evasion  of  1  &  2  Vict.  c.  110,  s.  9,  being,  in 
effect,  a  cognovit  without  the  formalities  required  by  that  statute  ;(a)  the  ap- 
pearance was  entered  without  authority;  the  order  being  for  1452/.  14s.  4d 
debt,  and  21,  10s.  costs,  was  no  warrant  for  a  judgment  for  4800/.  debt, 
and  6/.  lis.  costs  ;  and  the  fi.  fa.  did  not  pursue  the  judgment.  A  rule 
nisi  being  granted. 

Channellj  Serjt.,  for  the  plaintiffs,  obtained  a  rule  nisi  to  amend  the  de 
claration,  the  judgment-roll,  and  the^.^a.,  by  making  the  same  conform 
able  to  the  judge's  order,  and  to  the  judgment  entered  in  the*  book  in  the 
master's  office  at  the  time  the  judgment  was  signed  ;  or  to  amend  the  roU 
by  entering  a  remittitur  as  to  so  much  of  the  debt  as  thereby  appeared  to 
have  been  recovered  beyond  the  amount  for  which  judgment  was  autho- 
rized by  the  said  order  to  be  signed ;  and  to  amend  the  writ  oi  fi.fa.  by 
making  the  same  conformable  thereto.     He  referred  to  Webber  v.  Hutckins^ 
8  M.  &  W.  319,  1  Dowl.  N.  S.  95,  and  PhUlips  v.  Birch,  5  Scott,  N.  R 
178,  2  Dowl.  N.  S.  97,  as  distinguishable  from  the  present  case. 

Sir  T.  Wildey  Serjt.,  now  showed  cause  against  the  latter  rule.  This  i& 
a  question  as  to  the  right  of  the  plaintiffs  to  an  amendment  of  a  judgment, 
signed  under  a  judge's  order,  made,  not  upon  hearing  the  parties,  but  by 
consent.  The  order  varies  from  the  consent  in  *several  particulars,  (■•^qq 
The  plaintiffs'  rule  is  drawn  up  on  reading  a  certain  affidavit ;  but 
that  affidavit  does  not  point  at  the  amendment  proposed  to  be  made.  The 
judgment  signed  is  upon  an  appearance  ;  and  no  authority  to  enter  an  ap- 
pearance is  shown.  The  rule, — which  is  now  in  court, — does  not  show 
in  the  margin,  that  it  was  signed  under  a  judge's  order,  as  it  is  submitted 
it  ought  to  do  ;  as  in  cases  oi  cognovit,  8  M.  &  W.  819,  1  Dowl.  N.  S.  95. 
It  is  conceived,  that  in  a  case  where  the  judge's  order  has  been  acted  upon, 
the  court  will  not  allow  the  plaintiff  to  amend  after  the  rights  of  third  par- 
ties have  intervened,  by  reason  of  a  subsequent  judgment,  or  of  death,  or 
of  bankruptcy ;  Wehher  v.  Hutchins,  8  M.  &  W..319,  1  Dowl.  N.  S.  95 
In  Hunt  V.  Pasman,  4  Maule  &  Selw.  329,  the  court  refused  to  amend  a 
Ji./a.y  the  defendant  having  become  bankrupt.  These  were  cases  in  which 
bankruptcy  had  intervened.  In  PMllips  v.  Tanner,  6  Bingh.  237,  3  M.  & 
P.  562,  the  defendant  having  died  after  the  execution  of  a^.^a.,  the  court 
refused  to  allow  the  writ  to  be  amended  by  inserting  the  testatum  clause, 

(a)  But  we  Bray  t.  Manton^  8  Mees.  &  Welsby.  668  ;  8.  C.  ptr  nam.  Sraine  ▼.  Manaon 
9  Dowl.  P.  C.  748  ;  Baker  ▼.  Fhwer,  8  M.  &  W.  670  ;  Stevent  v.  Miller,  3  Scott,  N.  R.  495 
Thomt  v.  NtaU,  2  Q.  B.  726, 2  Gale  6c  D.  48. 
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as  the  amsndment  might  affect  the  personal  representative.  Paris  v.  Wil> 
kinson,  8  T.  R.  153;  Marsh  v.  Blackford,  1  Chitt.  323;  and  Lsvttt  v.  M- 
hUwhite,  6  Taunt.  483.  [Tindal,  C.  J.,  to  Channellj  Serjt.  These  cases 
are  very  strong.  Have  you  any  on  the  other  side  ?  Channell,  Seijt.  I 
mentioned  Webber  v.  Hutchins  when  this  rule  was  moved  for.  I  feel  the 
difficulty  ;  because  there,  as  here,  there  was  a  variance  between  the  judg- 
ment and  the  writ  of  execution.  Upon  the  other  points  I  am  prepared  to 
contend  that  the  cases  cited  do  not  apply.] 

Tindal,  C.  J.     The  cases  show  that  the  court  will  not  interfere  where 
•5341     b^inkruptcy  has  intervened.     If  you  look  •at  the  situation  of  as- 
signees, it  is  very  much  like  that  of  a  rival  judgment  creditor,  the 
assignees  being  considered  as  having  a  judgment  for  the  benefit  of  creditors. 

Channell  and  ByleSy  Serjts.,  admitting  that  they  could  not  successfully 
resist  the  authority  of  tlie  cases  cited,  the  rule  was  discharged  with  costs. 

Channell  and  Byles^  Serjts.,  then  showed  cause  against  the  rule  obtained 
on  behalf  of  the  assignees.  Although  the  judgment  is  irregular,  and  the 
writ  of fi,  Ja,  does  not  pursue  the  judgment;  yet  as  the  writ  is  not  war- 
ranted by  the  judgment,  the  assignees  are  not  affected  by  the  writ,  and  an 
application  to  set  it  aside  was  unnecessary.  [Tjndal,  C.  J.  The  writ 
would  be  the  sheriff's  justification,  and  therefore  the  assignees  were  bound 
to  come  to  the  court  to  set  it  aside.]  At  all  events,  the  application  is  made 
too  late.  The  seizure  was  on  the  1st  of  March,  the  fiat  on  the  15th,  and 
the  choice  of  assignees  took  place  on  the  12th  of  April ;  and  yet  no  appli- 
cation was  made  to  the  court  until  the  25th.  The  assignees  are  not  to  be 
in  a  better  situation  than  that  in  which  the  bankrupt  would  have  stood. 
Recourse  might  have  been  had  to  a  judge  at  chambers,  between  the  4th 
and  the  15th  of  April.  And  even  supposing  that  the  assignees  were  not 
called  upon  to  adopt  that  course,  they  allow  ten  days  of  the  term  to  elapse 
before  they  come  to  the  court.  It  is  clear  that  the  application  would  have 
been  out  of  time  if  made  at  the  instance  of  the  defendant,  who  knew  of  the 
irregularity  on  the  1st  of  March.  In  Weeden  v.  Garcia,  2  Dowl.  N.  S.  64, 
where  judgment  was  irregularly  signed,  and  execution  levied  on  the  9th  of 
March,  it  was  held  too  late  to  apply  to  set  aside  the  judgment  on  the  28th 
•5'?51  ^^  April  following,  either  at  the  instance  *of  the  defendant  himself 
or  of  his  assignees,  (he  having  subsequently  become  bankrupt,)  al- 
though the  latter  were  not  aware  until  the  7th  of  April  of  the  irregularity 
existing  in  the  judgment.  [Tindal,  C.  J.  In  that  case  the  assignees 
appear  to  have  known  of  the  objection  on  the  7th  of  April ;  the  delay  there- 
fore was  unreasonable,  a  period  of  twenty-one  days  having  elapsed.]  In 
Bate  V.  Lawrence,  ante,  p.  405,  judgment  was  entered  up  on  the  30th  of 
November,  1843,  upon  a  warrant  of  attorney  :  on  the  4lh  of  December,  a 
writ  of  ^.  Ja.  issued,  under  which  the  defendant's  goods  were  seized  and 
sold  on  the  6th.  On  the  18ih  of  December,  a  fiat  issued  against  the  de- 
fendant, upon  an  act  of  bankruptcy  (of  which  the  plaintiff  had  no  notice) 
committed  on  the  28th  of  November;  the  adjudication  took  place  on  the 
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21st  of  December ;  and  on  the  3d  of  January,  1844,  assignees  were  chosen. 
On  the  16th  of  January  the  solicitors  to  the  fiat  were  aware  that  the  plain- 
tiff's judgment  was  founded  on  a  warrant  of  attorney.  It  was  held  that  a 
motion  on  the  first  day  of  Easter  term^  1844,  to  set  aside  the  judgment 
and  execution,  on  the  ground  that  it  was  not  signed  in  strict  pursuance  of 
the  authority  given  by  the  warrant  of  attorney,  was  too  late. 

Sir  T,  Wilde,  Serjt.,  in  support  of  his  rule.  The  affidavits  filed  in  answer 
10  the  defendant's  rule  show  that  the  judgment-roll  was  not  carried  in  until 
the  19lh  of  April.  The  instructions  to  make  the  motion  were  given  on  the 
22d ;  and  the  rule  was  moved  for  on  the  25th.  There  is  therefore  no 
ground  for  saying,  that  the  assignees  have  been  guilty  of  laches. 

TiNDAL.,  C.  J.     The  judgment  and  execution  must  be  set  aside  ;  but  we 
are  of  opinion  the  assignees  have  *asked  too  much  in  seeking  to     r«xoc 
set  aside  the  consent.     We  think  that  they  are  entitled  to  the  costs     *■ 
applicable  .to  that  part  of  the  rule  on  which  they  have  succeeded,  and  that 
no  action  should  be  brought. 

Rule  absolute,  (which  was  arawn  up  in  the  following  terms,) — to 
set  aside  the  final  judgment  signed  in  the  cause  and  execution 
issued  thereon,  and  that  the  plaintiffs  pay  to  the  defendant  and 
his  assignees,  or  their  respective  attorneys,  the  costs,  so  far  as  the 
same  shall  be  applicable  to  the  application  to  set  aside  the  judg- 
ment and  execution ;  and  that  payment  be  made  to  the  assignees 
or  their  attorney,  within  a  week,  of  the  amount  of  the  proceeds. 
of  the  goods  seized  under  the  said  writ  of  execution ;  and  that 
the  defendant  and  his  assignees  be  barred  from  bringing  any 
action  against  the  plaintiffs  in  respect  of  the  said  writ  or  the  pro- 
ceedings taken  thereon. 


•DOE  dem.  The  Governors  of  the  GREY-COAT  HOSPITAL     [•537 
V.  ROE.     May  30. 

Sendee  of  a  declaration  in  ejectment  upon  a  stranger  on  the  premises,  with  an  admission  by 
the  tenant's  wife,  that  the  declaration  and  notice  had  come  to  her  hands,  was  held  sufficient 
fur  a  rule  nisi  for  judgment  against  the  casual  ejector. 

Channell,  Serjt.,  moved  for  judgment,  against  the  casual  ejector.  As 
to  two  of  the  tenants  in  possession,  viz.,  Anderson  and  Hennesley,  his  affi- 
davit stated  a  service  of  the  declaration  and  notice,  "by  delivering  the  same 
to  one  Charlotte  East  on  the  premises  mentioned  in  the  declaration,  (Ander- 
son and  Hennesley  being  at  the  time  from  home,)  the  said  Charlotte  East 
promising  the  deponent  that  she  would,  on  the  return  home  of  the  said  An- 
derson and  Hennesley,  immediately  give  the  said  copies  of  the  said  decla- 
ration, the  one  to  the  said  Anderson  and  the  other  to  the  said  Hennesley,  as 
she  had  been  requested  to  do  by  the  deponent."  The  affidavit  alleged  that 
the  deponent  read  over,  and  explained,  the  notices  to  Charlotte  East;  that 
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the  deponent,  on  the  21st  instant,(a)  attended  on  the  premises,  and  there 
saw  Anderson's  wife,  who  informed  the  deponent  that  her  husband  was  still 
from  home  and  absent  from  town,  but  that  she  had  received  the  copy  ofthi 
declaration  and  notice^  and  would  give  them  to  her  husband ;  and  that  the 
deponent  then  explained  to  her  the  intent  and  meaning  of  the  declaration 
and  notice  and  of  the  service  thereof.  The  affidavit  stated  that  the  other 
tenant  had,  on  the  same  day ,(6)  admitted  that  the  declaration  and  notice  left 
for  him  had  come  to  his  hands.  The  learned  serjeant  submitted  that  the 
affidavit  disclosed  sufficient  matter  to  warrant  a  rule  nisi. 

Per  curiam; 

The  rule  nisi  may  go.(6) 

(a)  The  day  before  the  term. 

(6)  It  was  afterwards  made  absolute,  upon  an  affidavit  of  personal  service  on  Anderson. 


•538]       *LACKINGTON  and  Otheij,  Assignees  of  MAY,  a  Bankrupt, 

V,  ELLIOTT.     May  30.  ' 

On  the  29th  of  December,  1842,  A.  distrained  for  120/.,  for  rent  due  to  him  from  B.at  Michael-  , 

mas,  the  goods  of  B.  being  then  in  the  possession  of  one  C,  to  whom  they  had  been  conveyed  ' 

by  deed  on  the  13th  of  December,  in  trust  for  B/s  creditors.     On  the  3d  of  January,  1843,  | 

it  was  agreed  between  A.  and  C.  that  the  rent  should  be  paid,  A.  consenting  to  forego  the  , 

quarter's  rent  due  at  Christmas.  The  goods  were  accordingly  appraised  and  condemned  at 
136/.,  being  the  amount  of  the  rent  and  expenses,  and  that  sum  was  handed  over  to  A.    On  | 

the  0th  of  January,  a  fiat  issued  against  B.,  the  act  of  bankruptcy  being  the  execution  of  the 
deed : — HelH^  that  so  much  of  the  sum  so  paid  to  A.,  as  exceeded  a  year's  rent,  was  not  mo- 
ney received  to  the  use  of  the  assignees. 

Quare,  whether  a  "distress"  is  a  "  transaction"  within  the  2  &  3  Vict  c.  29 ;  and  if  so,  whether 
a  notice  of  an  act  of  bankruptcy  given  to  the  broker's  man,  would  be  sufficient  to  bind  the 
landlord. 

Notice  that  a  party  has  executed  a  deed  conveying  all  his  property  for  the  benefit  of  his  credi-      , 
tors,  is  a  notice  of  an  act  of  bankruptcy. 

Assumpsit,  for  money  had  and  received  by  the  defendant,  to  the  use  of 
the  plaintiffs,  as  assignees  of  James  May,  a  bankrupt.     Plea,  non  assumpsit. 

At  the  trial  of  the  cause  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  terra,  it  appeared  that,  in  1835,  May  became  tenant  to  the 
defendant  of  a  shop,  &c.,  at  Clapham,  at  the  rent  of  35/.,  payable  quarterly. 
At  Michaelmas,  1842,  the  arrears  of  rent  amounted  to  120/.  On  the  23d 
of  December  the  defendant  delivered  a  warrant  to  one  Carter,  authorizing 
him  to  distrain  for  that  sum.  Carter  gave  the  warrant  to  one  Taylor,  who 
demanded  the  rent  on  the  29th,  and  was  referred  by  May's  wife  to  Chester, 
an  attorney.  Taylor  accordingly  applied  to  Chester,  who  informed  him 
that  May  had  executed  a  bill  of  sale  of  all  his  property  to  him,  Chester,  for 
the  benefit  of  his  creditors,  but  observed  that  it  was  useless  to  refer  to  him, 
as  there  had  been  no  sale.  Taylor  thereupon  returned  to  the  premises  and 
•5391  ™^^®  ^^^  distress.  At  this  time  an  auctioneer*  of  the  name  of  Price 
was  already  in  possession,  making  an  inventory  preparatory  to  a 
sale  of  the  goods  on  behalf  of  Chester,  as  trustee.  The  convej  ance,  on  the 
13th  of  December,  1842,  empowered  Chester  to  sell  the  property,  and  to 
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apply  the  net  proceeds  ratably  amongst  May's  creditors.  Taylor  remained 
in  under  the  distress  until  the  3d  of  January,  1843,  when  it  was  arranged 
that  the  defendant  should  retire  and  should  abandon  his  right  to  distrain  for 
the  quarter  due  at  Christmas,  on  being  paid  the  120/.  and  the  costs  of  the 
distress.  In  pursuance  of  this  arrangement  the  goods  were  appraised  and 
condemned  at  136/.,  which  sura  covered  120/.  for  the  rent,  and  16/.  for 
expenses,  and  was  paid  by  Price  to  Taylor,  by  whom  it  was  handed  over 
to  the  defendant's  attorney. 

On  the  9th  of  January,  1843,  a  fiat  issued  against  May,  the  act  of  bank- 
ruptcy relied  on  being  the  conveyance  of  the  13th  of  December,  1842. 

For  the  defendant,  it  was  insisted  that  the  action  was  not  maintainable, 
the  money  having  been  paid  by  Price  for  a  good  consideration,  and  there 
having  been,  in  fact,  no  sale ;  and  that,  at  all  events,  the  transaction  was 
within  the  protection  of  the  2  &  3  Vict.,  c.  29,(a)  the  notice  to  Taylor  not 
being  such  a  notice  as  would  bind  *the  defendant,  and  it  not  appear-  r#54Q 
ing  to  have  been  communicated  to  him  by  Taylor. 

For  the  plaintiffs,  it  was  contended  that  the  defendant  was  precluded  by 
the  seventy-fourth  section  of  the  6  G.  4,  c.  16,(6)  from  availing  himself  of 
the  distress  beyond  the  amount  of  one  year's  rent,  he  having  (by  his  agent 
Taylor)  had  notice  that  May  had  previously  committed  an  act  of  bank- 
ruptcy ;  and  consequently  that  they  were  entitled  to  recover  the  difference 
between  one  year's  rent  and  the  sum  received  by  the  defendant,  as  money 
received  to  their  use. 

A  verdict  was  taken  for  the  plaintiffs,  damages  85/.,  leave  being  reserved 
to  move  to  enter  a  nonsuit,  if,  under  the  circumstances,  the  action  was  not 
maintainable. 

ChanneUy  Serjt.,  in  Easter  term  last,  moved  accordingly.  The  money 
having  been  paid  by  Price  on  a  good  consideration,  viz.,  the  withdrawal  of 
the  distress  already  made  and  an  agreement  to  abstain  from  enforcing  pay- 
ment of  the  last  quarter's  rent  by  a  new  distress —  Williams  v.  Leper ^  3  Burr 
1886, 2  Wils.  308 ;  Bampton  v.  Paulin,  4  Bingh.  264, 12  J.  B.  Moore,  497— 
cannot  be  recovered  back  as  money  had  and  received  to  the  use  of  the  as- 
signees. At  all  events,  the  defendant  was  within  the  protection  of  the  2  & 
3  Vict.,  c.  29,  the  notice  to  Taylor  of  the  act  of  bankruptcy  not  being  notice 

(a)  Which  enacts,  **  that  all  contracts,  dealings,  and  transactions  by  and  with  any  bankrupt 
really  and  bona  fide  made  and  entered  into  before  the  date  and  issuing  of  the  fiat  against  him 
and  all  executions  and  attachments  against  the  lands  and  tenements  or  goods  and  chattels  of 
such  bankrupt,  bond  fide  executed  or  levied  before  the  date  and  issuing  of  the  fiat,  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed ; 
provided  the  person  or  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose 
account  such  execution  or  attachment  have  issued,  had  not,  at  the  time  of  such  contract,  dealing 
or  transaction,  or  at  the  time  of  executing  or  levying  such  execution  or  attachment,  notice  of  any 
prior  act  of  bankruptcy  by  him  committed." 

C6)  Which  enacts,  « that  no  distress  for  rent  made  and  levied  after  an  act  of  bankruptcy 
upon  the  goods  or  effects  of  any  bankrupt  (whether  before  or  after  the  issuing  of  the  commis- 
sion) shall  be  available  for  more  than  one  year's  rent  accrued  prior  to  the  date  of  the  commi» 
sion;  but  the  landlord  or  party  to  whom  the  rent  shall  be  due,  shal  be  allowed  to  come  in  a« 
a  creditor  under  tlie  commission  for  the  overplus  of  the  rent  due,  and  for  which  the  distresd 
shall  not  be  available." 
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♦5411  *°  ^^^  landlord — Ramsay  v.  Eatoriy  10  M.  &  W.  22 — he  not  *beiiig 
the  party  immediately  employed  by  him.  The  learned  Serjeant  sub- 
mitted that  the  notice  itself  was  not  a  sufficient  notice  in  point  of  fact ;  as  it 
should  have  been  a  distinct  notice  of  circumstances  distinctly  amounting  to 
an  act  of  bankruptcy,  and  not  a  mere  intimation  of  that  which  might  or 
might  not  amount  to  an  act  of  bankruptcy. 

A  rule  nisi  was  granted  on  the  first  two  points,  but  not  upon  the  last ;  the 
court  observing  that  there  had  been  a  substantial  notice  to  Taylor  of  facts 
implying  that  an  act  of  bankruptcy  had  been  committed  by  May — a  notice 
of  the  execution  by  him  of  the  deed  which  was  afterwards  given  in  evi- 
dence.(a) 

Byles,  Serjt.,  (with  whom  was  W.  H.  Watson^)  now  showed  cause.  The 
landlord  has,  contrary  to  the  express  provisions  of  the  statute,  distrained  for 
more  than  one  year's  rent,  and  has  seized  and  sold  property  which  by  the 
act  of  bankruptcy  had  vested  in  the  plaintiffs  as  May's  assignees.  The 
excess  therefore  is  clearly  money  received  to  the  use  of  the  assignees,  being 
the  parlies  to  whom  the  goods  belonged.  This  is  distinctly  laid  down  by 
Lord  Hardwicke  in  Kitchen  v.  Campbell^  3  Wils.  304,  2  W.  Bla.  827- 
Smith  V.  Jones,  1  Dowl.  N.  S.  526,  was  decided  upon  the  same  principle. 

The  defendant  cannot  avail  himself  of  the  2  &  3  Vict.  c.  29,  a  distress 
not  being  within  the  protection  intended  to  be  afforded  by  that  statute. 
[TiNDAL,  C.  J.  Does  not  "  attachment"  virtually  include  a  distress.^  It  is 
a  holding  of  the  goods  in  pledge.]  In  Ex  parte  Slyan,  2  Mont.,  Deacon  & 
De  Gex,  219,  a  deposit,  by  way  of  pledge  of  a  policy  of  assurance,  was  held 
to  be  a  transaction  or  dealing  within  the  statute ;  but  in  no  case  has  the  word 
♦5421  "  attachment"  ^received  so  extended  *\  construction.  The  legisla- 
ture may  have  thought  the  interests  of  the  landlord  were  sufficiently 
protected.  Assuming,  however,  that  notice  o^  the  bankruptcy  was  neces- 
sary, the  notice  to  the  broker  was  sufficient  Lotice  to  the  landlord.  Roth- 
well  v.  Timbrell,  1  Dowl.  N.  S.  778,  is  in  point.  It  was  there  held  that  an 
act  of  bankruptcy,  committed  by  an  assignment  of  all  a  trader's  property 
for  the  benefit  of  his  creditors,  and  communicated  to  the  attorney  of  an  ex- 
ecution-creditor previously  to  the  issuing  of  a^.^a.,  will  invalidate  the 
execution  as  against  the  assignees,  notwithstanding  the  2  &  3  Vict.  c.  29, 
although  the  fiat  issued  after  delivery  of  the  writ  to  the  sheriff.  In  that 
case  notice  to  the  attorney  was  held  to  be  sufficient ;  it  fortiori,  notice  to 
the  broker,  who  is  the  general  agent  for  the  purposes  of  the  distress.  In 
Ramsay  v.  Eaton,  10  M.  &  W.  22,  notice  of  an  act  of  bankruptcy  to  a 
sheriff's  officer  in  possession  under  a  Ji.  fa,,  was  held  not  to  be  notice  to 
the  execution-creditor  within  the  2  &  3  Vict.  c.  29 ;  the  sheriff  being  the 
officer  of  the  court,  and  not  the  agent  of  the  execution-creditor.  That  case 
is  consistent  with  Rothwell  v.  TimbrelL  [Tindal,  C.  J.  The  question  is, 
whether  there  was  a  sale  of  the  goods  by  the  defendant,  or  whether  the 
remedy  of  the  assignees  is  not  against  the  trustee  who  made  the  actual  sale 

(a)  See  Ramtay  v.  EaKm,  10  M.  &  W.  22;  Rothwell  v.  Twibrtll,  1  Dowl.  N.  8.  778. 
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on  the  9th  of  January.]  The  transaction  on  the  3d  of  January  between 
Price  and  the  defendant  was  a  sale ;  and  the  subsequent  dealing  with  the 
goods  by  Price  on  behalf  of  the  trustee  did  not  alter  the  transaction. 
[Cresswell,  J.  If  the  landlord  had'  recived  the  rent  and  expenses  from 
the  tenant,  could  it  have  been  contended  that  that  was  a  sale  ?]  That 
would  be  a  very  different  case  from  the  present.  [Cresswell,  J.  There 
is  another  difficulty  in  treating  this  as  a  sale.  What  money  was  paid  for 
the  •goods?]  120/.  [Cresswell,  J.  That  sum  was  paid  for  the  r*543 
goods  and  the  agreement  by  the  landlord  to  abandon  his  right  to  '■ 
distrain  for  the  quarter's  rent  due  at  Christmas.]  That,  it  is  submitted, 
can  make  ne  difference.  The  transaction  was  treated,  by  both  parties,  as 
a  sale  under  the  distress.     That,  however,  is  a  question  for  the  jury. 

Sir  T.  Wilde  and  Channell,  Serjts.,  in  support  of  the  rule.     When  it  is 
left  to  the  court  to  say  whether,  upon  the  facts,  a  nonsuit  ought  to  be  en- 
tered, it  is  open  to  either  party  to  contend  that  the  facts  should  have  been 
submitted  to  the  jury.  •  Here,  the  distress  was  on  the  29th  of  December, 
the  payment  to  the  landlord  on  the  3d  of  January,  and  the  fiat  issued  on 
the  9th  of  that  month.     Had  this  been  the  case  of  ^fi.fa,  upon  a  judgment 
by  ril  dicU^  the  execution  being  perfected  and  the  money  paid,  it  would  not 
have  been  affected  by  a  subsequent  fiat.     There  is  no  substantial  difference 
between  the  74th  and  108th  sections  of  the  6  G.  4,  c.  16  ;  the  former  directs, 
that  "  no  distress  for  rent  made  and  levied  after  an  act  of  bankruptcy  upon 
the  goods  or  effects  of  a  bankrupt,  shall  be  available  for  more  than  one  year's 
rent ;"  the  latter,  that  "  no  creditor  who  shall  sue  out  execution  upon  any 
judgment  obtained  by  default,  confession,  or  nil  dicity  shall  avail  himself 
of  such  execution  to  the  prejudice  of  other  fair  creditors."    The  relation  to 
the  act  of  bankruptcy  being  destroyed  by  the  2  &  3  Vict.  c.  29,  the  pay- 
ment made  before  the  fiat,  and  without  notice  of  an  act  of  bankruptcy, 
cannot  be  disturbed.     A  distress  comes  withm  the  term  «  attachment"  in 
that  statute,  which  was  probably  used  in  former  acts  in  the  sense  in  which 
it  is  used  in  Comyns's  Dig.  tit.  Process.  It  is  within  the  scope  of  the  statute, 
which  was  intended  to  embrace  every  transaction  tha^  ^ould  be  affected  by 
the  ancient  doctrine  of  relation.     The  legislature  never  could  have  meant 
to  give  to  *themselves  as  landlords  a  less  degree  of  protection  than     rm^AA 
is  afforded  to  other  classes  of  creditors.     The  question  then  arises 
whether  or  not  the  defendant  had  notice  of  an  act  of  bankruptcy  having 
previously  been  committed  by  May.  •  The  broker's  man  was  an  agent  era- 
ployed  to  perform  a  certain  duty ;  beyond  that,  he  was  intrusted  with  no 
discretion.     The  statute  will  be  rendered  nugatory  if  every  messenger  or 
subordinate,  or  servant,  is  considered  an  agent  to  receive  notice.     This 
case  falls  precisely  within  Ramsay  v.  Eaion, 

But,  in  fact,  there  was  in  this  case  no  sale  at  all.  The  landlord  had  a 
statutory  power  of  sale  in  default  of  payment  of  the  rent  within  the  five 
days.  Fearing  that  the  exercise  of  this  power  might  be  prejudicial  to  the 
creditors,  and  desiring  himself  to  have  the  conduct  of  the  sale,  the  trustee 


344  Lackington  v,  Elliott.  T.  T.  1844. 

bought  off  the  landlord's  claim,  including  his  right  to  distrain  for  the  Christ 
mas  rent.     There  was  no  change  of  property,  and  no  title  acquired  by  the 
trustee  under  the  landlord ;  Lee  v.  LapeSj  15  East,  230. 

The  money  having  been  paid,  cannot  be  recovered  back ;  Longridge  v. 
Dorville,  5  B.  &  Aid.  117;  Stracy  v.  The  Bank  of  England,  6  Bingh.  754, 
4  M.  &  P.  639. (a)  The  assignees  have  no  power  to  interfere  with  a  contract 
to  which  they  were  not  parties. 

TiNDAL,  C.  J.  The  first  question  raised  at  the  trial,  viz.,  whether  the 
money  was  the  produce  of  the  sale  of  goods,  the  property  of  the  assignees, 
appears  to  me  to  dispose  of  this  case.  If  the  landlord  has  sold  the  goods 
of  the  assignees,  they  may  waive  the  tort,  and  sue  for  money  had  and  re- 
ceived. But  it  was  not  shown  that  any  sale  took  place.  The  landlord, 
when  he  distrained  on  the  29lh  of  December,  had  a  mere  right  to  detain 
the  goods  as  a  pledge,  and  to  sell  them  at  the  expiration  of  five  days,  in 
•^451  ^^^^  ^^^  ^^^^  should  be  then  unpaid.  •Before  the  expiration  of  the 
five  days,  it  was  arranged  between  the  trustee  under  the  deed  of 
assignment  and  the  landlord's  agent,  that  the  trustee  should  buy  the  land- 
lord out  by  paying  the  amount  distrained  for.  The  goods  remained  upon 
the  premises,  and  the  trustee's  servant  was  in  possession  at  the  time  of  the 
distress,  and  so  continued.  There  was  therefore  no  change  of  possession  or 
of  property ;  the  landlord  withdrew  and  the  goods  remained  in  the  bands 
of  the  trustee.  Nothing  in  the  transaction  bore  the  aspect  of  a  sale.  No 
public  notice  was  given,  and  there  was  no  sale  by  public  auction.  The 
landlord  could  not  by  law  have  so  disposed  of  the  distress.  This  shows 
that  the  transaction  differed  from  an  ordinary  sale  by  a  landlord  in  satisfac- 
tion of  a  claim  for  rent.  Another  circumstance  proves  conclusively  to  my 
mind  that  this  was  not  a  sale,  but  a  mere  buying  out  of  the  landlord.  The 
distress  was  taken  on  the  29th  of  December,  for  rent  due  up  to  the  preced- 
ing Michaelmas.  The  landlord  had  at  that  time  a  right  to  distrain  for  an- 
other quarter's  rent.  One  part  of  the  arrangement  which  he  came  to  with 
the  trustee  was,  that  he  should  forego  the  quarter's  rent  due  at  Christmas. 
This  would  be  sufficient  to  satisfy  me  that  the  money  now  sought  to  be 
recovered  was  not  produced  by  any  sale  of  the  property  of  the  assignees. 
If  it  be  asked,  whose  money  was  received  by  the  defendant,  the  answer  is, 
that  it  may  have  been  the  money  of  Price,  the  auctioneer,  who,  to  answer 
some  purposes  of  his  own,  volunteered  to  make  the  payment ;  or  the  pay- 
ment may  have  been  made  by  Price  as  the  agent  of  the  trustee,  who  thought 
it  desirable  that  the  goods  should  be  sold  by  himself  rather  than  by  the  land- 
lord, and  did  not  then  contemplate  the  bankruptcy  of  May.  But  there 
appears  to  be  nothing  to  warrant  the  conclusion  that  it  was  money  had  and 
•5461  ^^^*^'^^  *^  ^^^  *^se  of  the  assignees ;  •and  therefore  I  think  the  rule 
for  entering  a  nonsuit  should  be  made  absolute. 

CoLTMAN,  J.    I  am  of  the  same  opinion.    Whatever  appearance  of  a  sale 
tne  transaction  may  have  at  first  sight,  upon  a  closer  investigation  it  turns 

(a)  Vide  tnt^,  Vol  m.  731. 
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oat  to  have  been  a  mere  bargain  to  get  rid  of  the  landlord's  claim :  it  has 
none  of  the  regular  and  usual  incidents  of  a  sale.  The  goods  had  been 
distrained  upon  by  the  landlord ;  and,  by  arrangement  between  him  and 
Price,  the  agent  of  the  trustee,  they  were  to  be  appraised  and  condemned 
at  the  precise  amount  of  the  rent  and  expenses,  which  tends  to  show  that  no 
sak  was  contemplated,  (a)  The  condemnation  (as  it  is  called)  was  a  mere 
settlement  between  the  parties,  and  not  a  sale.  The  landlord  wanted  his 
rent ;  and  Price  was  anxious,  on  the  part  of  the  trustee,  to  discharge  the 
goods  frona  the  landlord's  claim.  If  my  brother  Byks  had  not  at  the  trial 
assented  to  the  reservation  of  leave  to  move  to  enter  a  nonsuit  if  the  court 
should  be  against  him  upon  this  point,  all  we  could  have  done  would  have 
been  to  grant  a  new  trial.  But  the  whole  case  was  left  to  the  court  to  be 
decided  upon  an  agreed  state  of  facts.  I  am  of  opinion  that  there  was  no 
sale  of  these  goods ;  and  I  think  it  would  be«dangerous  to  hold  that  the  de- 
livery of  goods  distrained  upon,  to  the  owner  on  the  premises,  amounted  to 
a  sale  under  the  distress.  The  rule  for  entering  a  nonsuit  must  be  made 
absolute. 

Cresswell,  J.  I  am  of  the  same  opinion.  By  consent  of  the  parties, 
it  is  left  to  the  court  to  say  whether  or  *not  there  was  a  sale  of  these  r#e4^7 
goods.  The  words  sale  and  purchase  do  not  appear  to  me  to 
have  been  used  in  their  ordinary  and  proper  sense  in  the  discussion  of  this 
case.  The  whole  transaction  seems  to  have  been  a  mere  arrangement  to 
dispose  of  the  landlord's  claim.  When  the  distress  was  taken  on  the  29th 
of  December,  the  goods  were  in  the  possession  of  the  trustee  under  the 
deed  of  assignment,  and  were  about  to  be  sold.  The  distress  gave  the 
landlord  no  property  in  the  goods,  but  a  mere  lien,  with  a  right  to  sell  pro- 
vided the  rent  were  not  paid  within  the  five  days.  The  arrangement  could 
not  have  been  intended  to  be,  that  the  landlord  should  sell  to  the  trustee, 
and  that  the  trustee  should  buy  that  which  was  already  his  property,  though 
subject  to  the  limited  right  of  the  landlord  before  mentioned.  The  pay- 
ment was  made  for  the  purpose  of  redeeming  the  goods  from  the  landlord's 
claim  in  respect  of  the  distress  already  made,  and  to  get  rid  of  his  right  to 
distrain  for  the  further  rent  due  at  Christmas.  The  only  ground  upon  which 
the  plaintiffs  can  maintain  this  action,  is  that  the  defendant  has  sold  goods 
belonging  to  them,  and  has  received  the  proceeds.  But  there  was  no  sale 
in  the  sense  that  would  make  the  proceeds  money  had  and  received  to  the 
use  of  the  assignees.  The  fact  of  a  sale  failing,  the  plaintiffs'  right  of  action 
tails  also.  It  is  unnecessary  to  give  any  opinion  on  the  point  raised  re- 
specting the  operation  of  the  6  Geo.  4,  c.  16,  s.  74,  and  the  2  &  3  Vict, 
c.  29.  Whenever  that  question  properly  comes  before  the  court,  it  may  be 
well  to  consider  whether  Whitmore  v.  Robertson^  8  M.  &  W.  463,  and 

r<i)  lu  replevin,  where  goods  are  taken  beyond  the  amount  of  the  rent,  the  jary  commonly 
fioa  iki»  go<N38  to  be  of  the  precise  Talue  for  which  the  diatrew  was  taken.  But  this  causes  no 
incoHTenienoe ;  for  as  the  avowmnf  s  judgment  ia  for  the  sum  found,  the  excess  of  Talue  ia  im- 
nateriaL 
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Sfcey  V.  Carter y  11  M.  &  W.  571,  and  the  cases  that  have  followed  them, 
have  not  some  application  to  the  74th  as  well' as  to  the  108th  section  of  the 
6  Geo.  4,  c.  16. 

Rule  absolute  for  entering  a  nonsuit. 


•548]    •PETERS  and  Another  v.  CLARSON  and  Another.    June  3. 

By  a  highway  act,  (5  &  6  W.  4,  c  50,  s.  67,)  eurveyore  (or  way-wardens)  are  empowered  to 
make  drains  on  lands  adjoining  any  highway  upon  paying  the  owner  for  the  damages  sus- 
tained thereby,  to  be  settled  and  paid  as  the  damages  for  getting  materials  in  enclosed  lands 
are  therein  directed  to  be  settled  and  paid.  The  power  of  getting  such  materials  is  given  by 
the  act  (sec  54) — ^the  said  surveyor  making  such  satisfaction  for  the  materials,  and  also  for 
the  damage  done  to  such  lands,  as  shall  be  settled  and  ascertained  by  order  of  the  justices  at 
a  special  session  for  the  highways.  JFhe  act  directs,  (sec.  109,)  that  no  aption  shall  be  com- 
menced against  any  person  for  any  thing  done  in  pursuance  of  the  act,  until  twenty-one 
days*  notice  thereof  has  been  given,  ngr  afler  sufficient  satisfaction  or  tender  of  satisfaction 
has  been  made,  and  in  case  of  an  action  being  brought,  if  the  matter  appears  to  have  been 
done  under  the  act,  or  if  it  appears  that  such  action  was  brought  before  twenty-one  days' 
notice  thereof,  or  that  sufficient  satisfactio  i  was  made  or  tendered,  the  jury  shall  find  a  ver- 
dict for  the  defendant: 

ih'hl,  that  tender  of  satisfaction  for  damage  dene  in  making  a  drain,  was  not  a  condition  prece- 
dent to  the  right  of  entry  on  the  land : 

JhltK  also,  that  the  amount  of  satisfaction  could  only  be  ascertained  by  the  justices  at  a  special 
session : 

//f/'/,  also,  (per  Tindal,  C.  J.,)  that  assuming  it  to  be  the  duty  of  the  way-warden  to  apply  at 
a  s|HH*ial  session  fur  the  purpose,  there  was  no  time  limited  for  his  doing  so ;  and  that  the 
notice  of  action  would  not  create  such  a  limitation  : 

Hfhf^  also,  (per  Coltman,  J.,)  that  tender  of  satisfaction  before  action  brought  is  not  required 
in  cases  where  the  way-warden  has  complied  with  the  provisions  of  the  acL(a] 

Trespass  quare  clausum /regit. 

Pleas,  first,  not  guilty  (by  statute).  Secondly,  entry  to  cleanse  out  a 
ditch  adjoining  a  public  highway,  which  the  plaintiffs  had  wrongfully 
stopped  up. 

(a)  The  following  sections  of  the  act  were  refisrred  to  in  the  course  of  the  argument: — 
Sect  45,  which  enacts,  *<  that  it  shall  and  may  be  lawful  for  the  justices  of  the  peace  within 
their  respective  divisions,  or  any  two  or  more  of  them,  and  they  are  hereby  required,  to  hold  not 
less  than  eight  nor  more  than  twelve  special  sessions  in  every  year  for  executing  the  purposes 
of  this  act,  the  days  of  the  holding  thereof  to  be  appointed  at  a  special  session  to  be  held 
within  fourteen  days  after  the  20th  day  of  March  in  every  year :  and  at  the  said  special 
session  held  next  after  the  25th  day  of  March  in  every  year,  the  surveyor  of  each  of  the  parishes 
within  their  respective  divisions,  shall  verify  his  accounts  and  shall  make  a  return  in  writ- 
ing to  such  special  session,  of  the  state  of  all  the  roads,  common  highways,  bridges,  cause- 
ways, hedges,  ditches,  and  watercourses  appertaining  thereto,  and  of  all  nuisances  and  en- 
croachments, if  any,  made  upon  the  several  highways  within  the  parish  for  which  he  was 
surveyor,  as  well  as  the  extent  of  the  different  highways  which  the  said  parish  is  liable  to 
repair,  which  part  thereof  has  been  repaired,  and  with  what  materials,  at  what  expense,  and 
what  was  the  amount  levied  during  the  time  he  was  surveyor  of  the  said  parish." 

Sect  54,  which  enacts,  *•  that  it  shall  be  lawful  for  every  such  surveyor,  for  the  use  aforesaid, 
(in  sect  46,)  by  license  in  writing  firom  the  justices  at  a  special  session  for  the  high- 
ways, to  search  for,  dig,  and  get  materials,  &c.,  in  or  through  any  of  the  several  or  enclosed 
lands  or  grounds  of  any  person  whomsoever,  dec,  adjoining  or  lying  near  to  the  highway  for 
which  such  materials  shall  be  required,  dec. ;  and  to  take  and  carry  away  so  much  of  the  said 
materials  as,  by  the  discretion  of  the  said  surveyor,  shall  be  thought  necessary  to  be  em- 
ployed in  the  amendment  of  the  said  highways;  the  said  surveyor  making  such  satis* 
faction  for  tho  materials  which  may  be  got  or  taken  away,  and  also  for  the  damage  done  to 
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*The  plaintifls,  admitting  the  existence  of  the  highway,  replied  dt  r«r^q 
injwrid  absque  residuo  causa. 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  spring  *assizes  for  tm^vuri 
the  county  of  Warw.ck,  the  following  facts  appeared.  The  defend- 
ants, who  were  way-wardens  (appointed  under  the  5  &  6  W.  4,  c.  50)  for 
the  parish  of  Garmouth  in  that  county,  on  the  24th  of  March,  1843,  entered 
a  close  belonging  to  the  plaintifis,  adjoining  the  highway,  and  opened  a 
drain  for  carrying  ofi'  water  from  the  road,  which  had  been  closed  up  by 
the  plaintifis.  On  the  8th  of  April  following,  notice  of  action  was  given, 
and  the  present  action  was  commenced  on  the  9th  of  May,  up  to  which 
time  no  tender  of  satisfaction  or  amends  had  been  made  on  behalf  of  the 
defendants,  nor  had  any  proceedings  been  taken  by  them  to  ascertain  the 
amount  of  damage  done  to  the  plaintiffs'  land.  *It  was  not  shown  r«r  ^| 
that  any  special  session  had  been  held  between  the  day  of  the  entry  ^ 
and  the  commencement  of  the  action. 

It  was  contended  on  the  part  of  the  plaintifis,  that  under  the  67th  section 
of  the  act,  it  was  the  duty  of  the  defendants  to  ascertain  the  amount  payable 
to  the  plaintifis  by  way  of  compensation,  and  to  tender  the  same  before  they 

ioch  lands  or  grounds  by  the  getting  and  carrying  away  the  same,  as  shall  be  letUed  and  as- 
certained by  order  of  the  jastices  at  a  special  session  for  the  highways." 

Sect  67  enacts,  "that  the  surveyor,  district^surveyor,  or  assistant-surveyor,  shall  have 
power  to  make,  scourf  cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or  watercourses, 
and  also  to  make  and  lay  such  trunks,  tunnels,  plats,  or  bridges,  as  he  shall  deem  necessary, 
in  and  through  any  lands  or  grounds  adjoining  or  lying  near  to  any  highway,  upon  paying 
the  owner  or  occupier  of  such  lands  or  grounds,  provided  they  are  not  waste  or  common,  for 
the  damages  which  he  shall  sustain  thereby,  to  be  settled  and  paid  in  such  manner  as  the  da- 
mages for  getting  materials  in  enclosed  lands  or  grounds  are  herein  directed  to  be  settled  and 
paid.'* 

Beet  68  enacts,  « that  if  any  owner  or  occupier,  or  other  person,  shall  alter,  obstruct,  or 
in  any  manner  interfere  with  any  such  ditches,  &c.,  after  they  shall  have  been  made  by,  or 
taken  under  the  charge  of,  such  surveyor  or  district^urveyor,  and  without  his  authority  and 
consent,  such  owner,  occupier,  or  other  pemn  shall  be  liable  to  reimburse  all  charges  and 
expenses  which  may  be  occasioned  by  reinstating  and  making  good  the  work  so  altered, 
obstructed,  or  interfered  with,  and  shall  also  forfeit  any  sum,  not  exceeding  three  times  the 
amount  of  snch  charges  and  expenses." 

Sect  109  enacts,  «<that  |io  action  or  suit  shall  be  commenced  against  any  person  for 
any  thing  done  in  pursuance  of,  or  under  the  authority  of  this  act,  until  twenty-one  days'  no- 
tice has  been  given  thereof  in  writing  to  the  justice,  surveyor,  or  person  against  whom  such 
action  is  intended  to  be  brought,  nor  after  suificient  satisfaction  or  tender  of  satisfaction  ha« 
been  made  to  the  party  aggrieved,  nor  after  three  calendar  months  next  after  the  fact 
committed  for  which  such  action  or  suit  shaU  be  so  brought ;  and  every  such  action  shall 
be  brought,  laid,  and  tried  where  the  cause  of  action  shall  have  arisen,  and  not  in  any  other 
county  or  place ;  and  the  defendant  in  snch  action  or  suit  may  plead  the  general  issue,  and 
give  this  act  and  every  special  matter  in  evidence  at  any  trial  which  shall  be  had  thereupon ; 
and  if  the  matter  or  thing  shall  appear  to  have  been  done  under  or  by  virtue  of  this  act,  or  if  it 
shall  appear  that  such  astion  or  suit  was  brought  before  twenty-one  days'  notice  thereof  given 
u  aforesaid,  or  that  sufficient  satisfaction  was  made  or  tendered  as  aforesaid,  or  if  any  ac- 
tion or  suit  shall  not  be  commenced  within  the  tune  before  limited,  or  shall  be  laid  in  any 
other  county  than  as  aforesaid,  then  the  jury  shall  find  a  verdict  for  the  defendant  therein; 
and  if  a  verdict  shall  be  found  for  such  defendant,  or  if  the  plaintiff  in  such  action  or  suit 
•hall  become  nonsuit,  or  suffer  a  discontinuance  of  such  action,  or  if,  upon  any  demurrer  in  such 
action,  judgment  shall  be  given  for  the  defendant  therein,  then  and  in  any  of  the  cases  afore-  • 
■aid,  such  defendant  shall  have  costs  as  between  attorney  and  client,  and  shall  have  such  re- 
medy for  recovering  the  same  as  any  defendant  may  have  for  his  or  her  costs  in  any  other  case 
by  law." 

yoL.  VII.  43  2  F 
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entered  upon  the  land  ;  or  that,  at  any  rate,  under  that  section  and  the  54th 
they  ought  themselves  to  have  brought  the  matter  before  the  special  ses- 
sions, so  that  the  amount  of  compensation  might  have  been  there  ascer- 
tained ;  and  that  not  having  done  either,  they  were  trespassers  ab  mtio. 
The  defendants  admitted  that  a  verdict  must  pass  against  them  upon  the 
second  issue,  and  the  Lord  Chief  Justice  directed  the  jury  to  find  a  verdict 
for  the  defendants  upon  the  first  issue,  reserving  leave  to  the  plaintifis  to 
move  to  enter  a  verdict  for  themselves  on  that  issue,  with  405.  damages, 
if  the  court  should  be  of  opinion  that  the  defendants  were  not  protected  by 
the  statute. 

Channelly  Serjt.,  in  last  Easter  term,  moved  accordingly,  citing  the  fol- 
lowing cases :  Bonfield  v.  Porter^  13  East,  200 ;  Paddock  v.  Forrester^  ante. 
Vol.  III.  p.  903,  3  Sc.  N.  R.  715.  [Tindal,  C.  J.,  referred  to  The  Sx 
Carpenters^  case,  8  Co.  Rep.  146  a,  and  Cresswell,  J.,  to  Lister  v.  LfMeyj 
7  A.  &  E.  124.]     A  rule  nisi  being  granted, 

Adams ^  Serjt.,  (with  whom  was  G.  Hayes,)  now  showed  cause.  The 
only  question  for  argument  is,  whether  it  was  necessary  for  the  defendants 
to  tender  amends.  The  amount  of  such  amends  must  be  settled  by  the 
justices  of  the  peace  in  special  sessions.  By  the  forty-fifth  section  of  the 
•5521  P^^^^'*^  general  highway  act,  the  special  sessions  •are  appointed  by 
the  justices  themselves.  The  way-wardens  have  no  power  to  call 
upon  the  justices  to  meet  in  sessions ;  though  under  the  former  highway  act 
(13  G.  3,  c.  78,)  it  might  perhaps  have  been  said  that  the  surveyor  ou^t 
to  have  procured  a  session  to  be  held.  The  fifty-fourth  and  sixty-seventh 
sections  of  the  5  &  6  W.  4,  c.  50,  point  out  the  method  of  assessing  any 
damages.  The  way-wardens  had  a  clear  right  to  go  upon  the  land  and 
make  the  drain  in  question ;  and  the  statute  expressly  directs  that  the  amount 
of  damage  sustained  by  the  OA^er  shall  be  settled  by  the  justices  at  a  special 
session.  Bayfield  v.  Porter  decides  that  such  is  the  only  mode  of  settle- 
ment. Lord  Ellicnborough,  C.  J.,  there  says,  <<The  parties  have  no 
choice  of  any  other  tribunal  to  rate  the  amends  in  any  case  within  the  act." 
There  is  nothing  in  the  present  case  to  take  it  out  hi  that  principle.  It  is 
said  there  was  no  tender  of  amends ;  but  none  is  required  by  the  statute ; 
and  such  a  requirement  would  have  been  inconsistent  with  its  general  pro- 
visions. A  tender  was  not  necessary  to  give  jurisdiction  to  the  sessions. 
It  is  then  said  that  it  is  the  duty  of  the  way-wardens  to  put  the  sessions  in 
motion ;  but  it  is  the  party  who  says  he  is  injured  who  ought  to  complain 
of  the  injury.  The  drain  may  be  a  benefit  to  the  plaintifis'  lands,  and  in 
that  case  they  have  no  claim  to  any  damages.  [Tinda^,  C.  J.  You  take 
away  some  portion  of  his  soil ;  that  may  be  worth  something.]  The  drain 
would  be  covered  up,  so  that  nothing  would  be  lost. 

But  even  assuming  it  was  the  duty  of  the  defendants  to  bring  the  matter 
before  the  justices,  there  was  no  laches  on  their  part.  Notice  of  action  was 
given  within  fourteen  days  after  the  act  complained  of;  and  it  cannot  be 
contended  that  the  defendants  were  bound  to  call  for  a  special  session  su 
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soon  after  the  work  was  done.  No  periofl  is  limited  by  tne  statute  within 
which  the  session  must  be  held.  [Tindal,  C.  J.  By  the  109th  section, 
•twenty-one  days  must  intervene  between  the  notice  and  the  com-  r^^^o 
mencemeut  of  the  action ;  within  which  period  the  surveyors  might 
tender  amends  if  necessary,  or  go  before  the  justices.]  There  was  no  evi- 
dence that  any  sessions  were  held  in  the  interim  between  the  alleged  tres- 
pass and  the  commencement  of  the  action. 

But,  even  if  both  these  points  are  decided  against  the  defendants,  they 
will  not  be  trespassers.  The  act  gives  them  an  authority  to  enter  upon  the 
land  ;  and  no  subsequent  nonfeasance,  on  their  part,  can  make  them  tres- 
passers ah  initio.  The  plaintiffs  may  have  a  remedy  against  the  defendants, 
if  the  latter  have  been  guilty  of  any  neglect,  by  an  action  on  the  case ;  or, 
possibly,  they  may  be  entitled  to  a  mandamus  in  order  to  compel  the  de- 
fendants to  go  before  the  justices.  By  the  109th  section,  «<  if  the  matter  or 
thing  shall  appear  to  have  been  done  under  or  by  virtue  of  this  act,  then  the 
jury  shall  find  a  verdict  for  the  defendants  therein."  These  words  are 
imperative.  There  is  no  doubt  that  the  matter  in  question  was  done  under 
the  act.  If  it  had  been  done  boTid  fide^  but  under  a  mistaken  view  of  the 
powers  conferred  by  the  act,  there  might  have  been  a  "  tender  of  satisfac- 
tion ;"  in  which  case,  also,  the  defendants  would  have  been  entitled  to  a 
verdict. 

Mannings  Serjt.,  (with  whom  was  MelloTy)  showed  cause.  The  case  of 
Boyfield  v.  Porter^ — decided  upon  the  construction  of  the  highway  act  of 
the  13  G.  3,  c.  83, — created  a  hardship,  which  was  probably  felt  by  the 
legislature.  The  language  of  the  sixty-seventh  section  of  the  present  act  is 
very  different  from  that  of  the  twenty-ninth  and  seventy-ninth  sections  of 
the  former  act,  upon  which  that  case  turned.  By  the  sixty-seventh  section 
of  the  present  act,  the  way- warden  mfty  make  ditches,  &c.,  "  upon  paying 
the  owner  or  occupier  of  such  lands,  &c.,for  the  damages  which  he  shall 
sustain  thereby."  The  *object  of  the  act  is,  to  put  parties  whose  t^kk^ 
lands  may  be  used,  in  the  same  condition  as  those  whose  land  is  ^ 
taken  by  canal,  or  railway  companies.  The  amount  to  be  paid,  nomine 
damniy  should  be  assessed  before  the  land  is  taken.  It  is  a  condition  pre- 
cedent to  the  right  to  enter.  [Tindal,  C.  J.  How  could  it  be  inquired 
into  before  the  act  was  done  ?  How  could  the  way-wardens  ascertain  how 
long  they  might  be  on  the  land,  or  what  would  exactly  be  required  to  be 
done  ?]  The  same  remarks  would  apply  in  the  cases  of  railways  or  canals. 
[Crfbswell,  J.  In  canal  or  railway  acts  there  is  this  difference.  The 
company  are  to  buy  the  land,  not  to  make  compensation  to  the  owner  for 
damage.  They  must,  therefore,  tender  the  price  of  the  land  before  they 
enter.]  The  court  of  King's  Bench  expressed  a  strong  opinion  upon  this 
point  in  Lister  v.  Lobley^  7  A.  &  E.  124.  If  the  payment  of  the  amount 
of  datnage  is  not  a  condition  precedent,  then  the  sole  object  of  the  legis- 
lature, in  requiring  a  notice  of  action,  would  seem  to  be,  to  enable  the  party 
to  go  before  the  magistrate  in  order  to  ascertain  the  amount  of  damages.    It 
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is  true  that  the  words  in  the  109th  section  as  to  the  tender  of  satisfaction 
are  in  the  alternative — "  if  it  shall  appear  that  such  action  or  suit  was 
brought  before  twenty-one  days'  notice  thereof  given  as  aforesaid,  or  that 
sufficient  satisfaction  was  made  or  tendered  as  aforesaid" — but,  it  is  sub- 
mitted that  the  word  «  or"  must  there  mean  «  and  ;"  otherwise  the  enact- 
ment is  of  no  effect.  If  the  way- wardens  did  an  act  not  within  the  statute, 
they  would  be  liable  as  any  other  persons ;  the  obvious  meaning  of  the 
enactment  is,  that  in  every  case  there  shall  be  either  payment  or  tender  of 
amends. 

As  to  the  mode  of  ascertaining  the  amount  of  compensation,  it  is  to  be 
observed  that  the  way-wardens  are  the  actors.  They  invade  the  land  of 
•5551  3"o^^^''-  I*  ^s  their  •duty,  then,  to  ascertain  the  amount  of  damage 
to  be  tendered.  In  The  Six  Carpenters^  case^  there  was  no  time 
limited  for  the  payment  of  the  price  of  the  wine.  [Tindal,  C.  J.  What 
time  is  limited  here  ?]  The  twenty-one  days  after  the  notice  of  action. 
[Tindal,  C.  J.  Your  giving  notice  of  action  will  not  operate  as  a  statutoiy 
limitation.]  In  Paddock  v.  Forrester ,  where  the  right  claimed  was  to  enter 
and  dig  for  minerals,  making  compensation^  there  was  no  provision  as  to 
the  particular  time  when  the  amount*  of  compensation  was  to  be  tendered. 
It  would  have  been  impossible  there,  also,  to  ascertain  beforehand  the 
amount  of  damage  that  might  be  done.  It  might  be  only  to  the  extent  of 
five  shillings,  or  it  might  reach  the  whole  value  of  the  fee-simple. 

Tindal,  C.  J.  It  appears  to  me  that  the  67th  section  of  the  general 
highway  act  does  not  make  the  ascertaining  of  the  damages,  or  the  pay- 
ment or  tender  thereof,  a  condition  precedent  to  the  right  of  entry  upon  the 
land  taken  under  the  authority  of  the  act.  The  object  of  the  defendants  in 
entering  upon  the  plaintiff's  land  was,  to  make  a  drain  to  carry  off  the 
water  from  the  adjoining  highway.  Under  the  67th  section,  the  way- war- 
dens have  authority  to  make  drains,  &c.,  in  any  lands  adjoining,  "  upon 
paying  the  owner  or  occupier  of  such  lands  or  grounds  for  the  damages 
which  he  shall  sustain  thereby."  It  would  be  most  favourable  for  the  plain- 
tiffs to  stop  at  this  point :  for,  looking  at  the  words  "  upon  paying  for  the 
damages,"  it  might  be  said  that  the  entry  on  the  land  and  the  payment  of 
satisfaction  were  to  be  concurrent  acts.  But,  as  it  is  obviously  impossible 
to  pay  for  an  unknown  quantity  of  damage,  if  there  had  been  no  reference 
to  the  54th  section,  I  should  have  thought  the  condition  not  precedent,  but 
subsequent,  and  that  the  amount  must  therefore  be  something  to  be  ailer- 
•5561  ^^^^^  ascertained.  But  the  section  does  not  •stop  there ;  for  it 
goes  on  to  say,  that  <<  the  damages  are  to  be  settled  and  paid  ii^ 
such  manner  as  the  damages  for  getting  materials  in  enclosed  lands  o* 
grounds  are  directed  to  be  settled  and  paid."  This  refers  us  back  there- 
fore  to  the  54th  section,  which  prescribes  the  manner  in  which  such  last- 
mentioned  damages  are  to  be  settled  and  paid  for.  That  section  gives 
authority  to  the  way-warden  to  enter  upon  certain  lands  and  take  materials 
for  the  highway,  « the  said  surveyor  making  such  satisfaction  for  the  mate^ 
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rials  which  may  be  got  or  taken  away,  and  also  for  the  damage  done  to 
such  lands  or  grounds  by  the  gelling  and  carrying  away  the  same,  as  shall 
be  settled  and  ascertained  by  order  of  the  justices  at  a  special  sessions  for 
the  highways."    I  cannot  see  any  material  distinction  between  the  expres- 
sion **upon  paying"  in  the  67th  section,  and  "making  such  satisfaction" 
in  the  54th.     The  case  of  Boyfkld  v.  Porter  is  an  authority  to  show,  that 
after  taking  the  materials  from  the  land,  the  determination  of  the  amount  of 
the  damage  is  left  to  the  sessions.     That  case  was  decided  upon  the  for- 
mer highway  act,  the  13  Geo.  3,  c.  78.     Is  there  any  substantial  distinc- 
tion between  the  provisions  of  that  act  and  those  of  the  present  act  ?  I  think 
there  is  not.     By  the  29th  section  of  the  former  act,  the  surveyor  or  way- 
warden was  authorized  to  enter  upon  enclosed  lands,  and  to  carry  away 
materials  for  the  highways :  <<  the  said  surveyor  making  such  satisfaction 
for  the  damage  to  be  done  to  such  lands  by  the  getting  and  carrying  away 
the  same,  as  shall  be  agreed  upon  between  him  and  the  owners,  &c.,  and, 
in  case  they  cannot  agree,  then  such  satisfaction  and  recompense  shall  be 
settled  and  ascertained  by  order  of  one  or  more  justice  or  justices  of  the 
peace,"  &c.     Except,  therefore,  for  the  interposition  of  the  power  of  imme- 
diate agreement  between  the  parties,  in  tlie  13  Geo.  3,  c.  78,  the  mode  of 
ascertaining  the  amount  of  damage  appears  to  be  the  same  in  both  acts. 
•And  we  must,  in  this  case,  follow  the  decision  in  Boyfield  v.  Por-     r»5f^7 
fer,  namely,  that  the  amount  of  the  damage  must  be  fixed,  not  by  a     *- 
jury,  but  by  the  magistrates  in  special  session. 

It  has  been  said,  indeed,  that  even  if  the  making  or  tendering  of  com* 
pensation  is  a  condition  subsequent ^  still  there  was  a  duty  on  the  way- 
wardens to  ascertain  the  amount.  But  no  time  is  limited  by  the  act  for 
their  doing  so.  The  notice  of  action  given  by  the  plaintiffs  will  not  have 
the  eflect  of  limiting  the  period.  There  is  nothing  to  prevent  them  from 
ascertaining  it  now. 

CoLTMAN,  J.  I  ^m  of  the  same  opinion.  The  words  in  the  old  high- 
way act  are,  "  the  said  surveyor  making  such  satisfaction,  &c.,  as  shall  be 
agreed  upon ;"  and  then  if  the  parties  cannot  agree,  "  such  satisfaction,  &c., 
shall  be  settled  and  ascertained"  b)tthe  justices.  The  words  in  the  pre- 
sent act,  «  upon  paying  the  owner,  &c.,  for  the  damages"  in  the  mannei 
pointed  out  by  a  former  section,  where  the  words  are  <<  the  said  surveyor 
making  such  satisfaction,  &c.,  as  shall  be  settled  and  ascertained  by  th(\ 
justices,"  are  rather  more  like  a  condition ;  but  I  think,  upon  the  old  deci- 
sions, that  they  do  not  amount  to  a  condition  precedent.  It  has  been 
argued  that  even  if  the  making  satisfaction  to  the  party  is  a  condition  sub- 
sequent, still  it  was  the  duty  of  the  way-wardens  to  go  before  the  magis- 
trates, and  to  make  a  tender,  before  action  brought.  The  provisions  of 
the  109th  section  are  relied  upon  in  support  of  that  proposition  ;  and  it  is 
contended  that,  under  that  section,  a  way-warden  must  tender  satisfaction, 
and  therefore  that  he  is  bound  to  ascertain  the  amount  of  damage,  before 
the  commencement  of  the  action.     Where  a  way-warden  has  not  pursued 
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the  act  of  parliament,  it  may  be  necessary  that  he  should  make  such  a  ten- 
*^fS81  ^^^  °^  amends ;  but  I  think  that  where  he  has  conformed  to  *the 
act,  it  is  not  necessary  that  he  should  go  before  the  justices  at  a 
special  session  in  order  to  ascertain  the  amount  of  damage  done.  If  it  were 
so,  it  would  involve  this  absurdity,  that  if  no  session  were  held  between  the 
time  when  the  act  complained  of  was  done,  and  the  commencement  of  the 
action,  it  would  be  impossible  to  ascertain  the  amount  of  damage ;  and  it 
would  be  manifestly  absurd  to  hold  that  a  party  was  bound  to  take  a  course 
which  he  might  not  be  able  to  adopt. 

Cresswell,  J.,  concurred.  Rule  discharged. 


BROWN  V.  COPLEY,  Bart.,  BLAND  and  TURTON.    June  4. 

Where  goods  are  taken  by  special  bailifEs  under  an  attachment  to  compel  an  appearance  in  the 
county  court ;  and  an  appearance  is  subsequently  entered,  whereupon  the  sherifT  iseaes  a 
supersedeas  commanding  the  bailifls  to  return  the  goods, but  the  bailifis  refuae  to  do  so;  Htid^ 
that  the  sheriff  is  not  guilty  of  a  conversion. 

Trover,  for  a  watch  and  other  chattels. 

Plea,  by  the  defendant  Copley,  not  guilty ;  and  issue  thereon. 

The  other  defendants  pleaded,  first,  not  guilty  ;  secondly,  that  the  plain- 
tiff was  not  possessed,  &c. ;  upon  both  of  which  pleas  issue  was  joined ; 
thirdly,  that  on  the  1st  of  June,  1843,  at  the  county  court  of  Sir  Joseph 
William  Copley,  Bart.,  sheriff  of  the  county  of  York,  before  the  suitors  of 
the  said  court,  holden  at  the  castle  of  York,  in  and  for  the  county  aforesaid, 
within  the  jurisdiction  of  the  last-mentioned  court,  to  wit,  on  the  day  and 
year  aforesaid,  before  Sir  J.  W.  Copley,  Bart.,  sheriff  of  the  said  county, 
according  to  the  custom  of  the  said  county,  from  time  whereof  the  memory 
of  man  hioweth  not  to  the  contrary,  used  and  approved  of,  came  one  Ann 
♦^591  Weldon,  by  S.  W.  Turner,  her  attorney,  *and  then  in  the  last- 
^  mentioned  court,  according  to  the  custom  of  the  last-mentioned 
court,  levied  her  certain  plaint  against  the  now  plaintiff,  in  a  plea  of  trover, 
for  damages  to  the  amount  of  39*.  lid.,  for  a  certain  cause  of  action  arising 
and  happening  within  the  jurisdiction  of  the  last-mentioned  court;  that 
thereupon  such  proceedings  were  had, — as  by  the  entry  and  proceedings 
of  the  said  court,  still  remaining  in  the  said  last-mentioned  court,  fully 
appears, — that  the  said  Sir  J.  W.  Copley,  Bart.,  sheriff  of  the  said  county 
as  aforesaid,  afterwards,  to  wit,  on  the  12th  of  July,  1843,  and  within  the 
jurisdiction  of  the  said  court,  issued  his  certain  precept  under  the  seal  of 
his  office,  and  bearing  date  the  12th  July,  1843,  to  the  same  James  Bland 
and  James  Turton,  bailiffs  for  the  purpose  of  executing  the  said  precept 
specially  deputed,  whereby  the  said  sheriff  commanded  the  said  James 
Bland  and  James  Turton  that  they,  or  one  of  them,  should  attach  the  now 
plaintiff,  by  his  goods  and  chattels,  that  he  might  be,  and  appear,  at  the 
castle  of  York,  in  the  said  county,  at  the  next  county  court  to  be  theit 
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nolden,  on  Wednesday  the  9th  of  Augpst,  then  next,  to  answer  the  said 
Ann  Weldon  in  an  action  of  trover,  damages  39*.  Hi.,  and  that  they  should 
have  there  the  said  precepts ;  which  precept  was,  afterwards,  and  before 
the  said  return  thereof,  to  wit,  on  the  21st  of  July,  1843,  and  within  the 
jurisdiction  of  the  last-mentioned  court,  delivered  to  the  said  James  Bland 
and  James  Turton,  who  did  afterwards,  to  wit,  at  the  same  time  when,  &c., 
and  whilst  the  said  precept  was  in  force,  and  within  the  jurisdiction  of  the 
last-mentioned  court,  take  and  seize  the  said  goods  and  chattels  in  the 
declaration  mentioned,  as  it  was  lawful  for  them  to  do  for  the  cause  afore- 
said ;  being  the  conversion  in  the  declaration  mentioned.     Verification. 

New  assignment  to  the  last-mentioned  plea ;  that  the  plaintiff  issued  his 
writ  in  this  suit,  and  declared  •thereupon,  not  for  the  conversion  r»5gA 
in  the  said  plea  mentioned,  but  for  the  conversion  under  the  cir- 
cumstances thereinafter  mentioned ;  and,  further,  that  the  said  Sir  J.  W. 
Copley,  so  being  sheriff  as  aforesaid,  according  to  the  course  and  practice 
of  the  said  court,  afterwards,  and  after  the  issuing  of  the  precept  in  the 
third  plea  mentioned,  to  wit,  on  the  24th  of  July,  1843,  duly  issued  his 
certain  precept  in  writing,  under  the  seal  of  his  office,  called  a  supersedeas, 
bearing  date  the  day  and  year  last  aforesaid,  directed  to  the  said  James 
Bland  and  James  Turton,  his  bailiffs,  whereby,  after  reciting  that  by  the 
said  precept  under  the  seal  of  his  office  (thereby  meaning  the  said  attach- 
ment) he  had  commanded  them  that  they,  or  one  of  them,  should  attach  the 
now  plaintiff  by  his  goods  and  chattels,  so  that  he  might  be  and  appear  at 
the  castle  of  York,  in  the  county  of  York,  at  the  then  next  county  court,  to 
be  there  holden  for  the  said  county  on  Wednesday,  the  9th  day  of  August, 
1843,  to  answer  the  said  Ann  Weldon  in  the  said  action  in  trover,  and  also 
reciting  that  the  now  plaintiff  had  appeared  to  answer  the  said  Ann  Weldon 
in  the  plea  aforesaid,  and  as  aforesaid,  the  said  Sir  J.  W.  Copley,  so  being' 
sheriff,  as  aforesaid  did  thereupon  command  the  said  James  Bland  and 
James  Turton  that,  from  the  execution  of  the  last-mentioned  precept  they 
should  altogether  desist,  and  that  if  any  goods  or  chattels  of  the  now  plain- 
tiff had  been  seized  by  them,  or  either  of  them,  under  the  said  precept,  then 
without  delay  they  should  cause  the  same  to  be  restored  and  delivered  to 
the  now  plaintiff;  that  afterwards,  and  after  the  issuing  of  the  said  precept 
called  a  supersedeas^  and  before  the  return  thereof,  to  wit,  on  the  25th  of 
July,  1843,  the  said  James  Bland  and  James  Turton,  then  being  and  con- 
tinuing in  possession  of  the  goods  and  chattels  so  taken  and  seized  as  in 
the  third  plea  mentioned  as  such  bailiffs,  had  notice  of  the  said  supersedeas^ 
and  were  served  therewith,  and  the  said  •James  Bland  and  James  r«cg2 
Turton  were  thereupon  then  duly  requested  by  the  now  plaintiff, 
under  and  by  virtue  of  the  said  supersedeas^  without  delay  to  restore  and 
deliver  to  him  the  goods  and  chattels  and  every  of  them,  according  to  the 
said  precept  called  a  supersedeas ;  but  to  restore  or  deliver  the  said  goods 
and  chattels,  or  any  of  them,  the  defendants  Bland  and  Turton  wrongfully 
and  unjustly  wholly  refused,  and  then  converted  and  disposed  of  the  same 
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to  their  own  use ;  which  was  the  conversion  of  the  goods  and  chattels  in  the 
declaration  mentioned ;  and  that  such  conversion  above  newly  assigned, 
was  another  and  different  conversion  trom  the  conversion  in  the  third  plea 
mentioned,  and  therein  attempted  to  be  justified.     Verification. 

Plea  by  the  defendants  Bland  and  Turton  to  the  new  assignment — ^not 
guilty. 

At  the  trial  of  the  cause  before  Coltman,  J.,  at  the  last  assizes  for  York- 
shire, the  following  facts  appeared  : — 

In  June,  1843,  Ann  Weldon  commenced  an  action  of  trover  ag^nst  the 
now  plaintiff",  in  the  county  court  of  Yorkshire,  of  which  county  the  de- 
fendant Copley  was  sheriff*.  That  action  was  brought  in  respect  of  certain 
goods  which  had  been  distrained  by  the  now  plaintiff"  for  rent  A  summons 
having  been  served  upon  the  now  plaintiff",  calling  upon  him  to  appear  at 
the  county  court  on  the  12th  of  July  following,  and  no  appearance  having 
been  entered  on  his  behalf  according  to  the  practice  of  the  said  court,  an 
attachment  issued  against  him  on  the  day  last-mentioned,  of  which  the  fol- 
lowing is  a  copy : — 

«  Attachment,  7      Sir  Joseph  William  Copley,  Bart.,  sheriff*  of  the 

"  Yorkshire,  to  wit,  ^  said  county  of  York,  to  James  Bland  and  James 
Turton,  bailiff's  for  this  purpose  specially  deputed,  greeting ;  I  command 
you  that  you,  or  one  of  you,  do  attach  Roger  Brown  by  his  goods  and 
*5621  c^^^^^'Sj  so  that  he  may  be,  and  appear,  at  *the  castle  of  York,  in 
the  county  of  York,  at  the  next  county  court  to  be  there  holden  for 
the  same  county,  on  Wednesday,  the  9th  day  of  August  next,  to  answer  to 
Ann  Weldon  in  an  action  of  trover,  damages  395.  lid.,  and  that  you  have 
there  this  precept. 

"  Given,  under  the  seal  of  my  office,  this  12th  day  of  July,  1843, 

«  By  the  county  clerk." 

On  the  15th  of  July,  the  defendants  Bland  and  Turton,  in  execution  of 
this  process,  entered  the  now  plaintiff*'s  house,  and  seized  and  carried 
■way  the  goods  which  were  the  subject  of  the  present  action. 

An  appearance  was  subsequently  entered  on  behalf  of  the  now  plaintiff"; 
whereupon,  at  his  instance,  the  following  supersedeas  was  issued : — 

"  Supersedeas,  ^      Sir  Joseph  William  Copley,  Bart.,  sheriff"  of  the 

"Yorkshire,  to  wit,  ^county  of  York,  to  James  Bland  and  James 
Turton,  mv  bailiffs,  greeting;  whereas  by  a  precept  under  the  seal  of  my 
office,  I  h\v\y  commanded  you  that  you,  or  one  of  you,  should  attach  Roger 
Brown  by  liis  goods  and  chattels,  so  that  he  might  be  and  appear  at  the 
castle  of  York,  in  the  county  of  York,  at  the  next  county  court  to  be  there 
holdei)  for  the  said  county,  on  Wednesday  the  9th  day  of  August,  to  answer 
W(4t]nn  in  an  action  in  trover:  now,  because  the  said  Roger  Brown 
ippcared  to  answer  the  said  Ann  in  the  plea  aforesaid,  I  command 
from  the  execution  of  the  aforesaid  precept  you  do  altogether 
and  if  any  goods  or  chattels  of  the  said  Roger  have  been  seized,  by 
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you  or  either  of  you,  under  the  said  precept,  that  then,  without  delay,  you 
cause  the  same  to  be  restored  and  delivere  J  to  the  said  Roger. 
«<  Given,  under  the  seal  of  my  office,  the  24th  day  of  July,  1843, 

«  By  the  county  clerk." 
•The  supersedeas  was  served  upon  the  defendants  Bland  and  Tur-     r»5g3 
ton ;  and  a  rule  was  afterwards  obtained  in  the  county  court  ordering 
the  then  plaintiff  to  ^ve  up  the  goods ;  but  the  now  plaintiff  was  unable  to  ob- 
tain a  restitution  thereof.     Whereupon  the  present  action  was  commenced. 
It  further  appeared  that  there  were  no  regular  bailiffs  of  the  county  court ; 
that  the  defendants  Bland  and  Turton  had  been  specially  appointed  bailiffs 
in  this  matter,  at  the  request  of  the  then  plaintiff's  attorney ;  and  that  an  in- 
demnity had  been  given  by  him  to  the  defendant  Copley.     It  was  objected, 
on  behalf  of  the  defendant  Copley,  that  this  indemnity  was  not  admissible 
for  want  of  a  stamp,  it  being  shown  that,  although  the  value  of  the  goods 
seized  was  only  8/.,  the  costs  in  addition  Would  make  up  a  sum  above  20/. 
The  learned  judge,  however,  received  the  indemnity ;  which  was  as  follows : 
«<  In  the  county  court  ) 
of  Yorkshire,  ) 

"AnnWeldon,        -        -        Plaintiff, 

and 
<«  Roger  Brown,  -  -  Defendant. 
<<  I  do  hereby  certify  that  the  summons  issued  in  this  cause  was  duly  and 
legally  served  upon  the  above-named  defendant,  previously  to  the  day  on 
which  the  said  defendant  was  thereby  required  to  appear.  And  I  do  hereby 
request  the  sheriff  of  Yorkshire  and  his  county  clerk  to  issue  an  attachment 
ui  this  cause  against  the  said  defendant,  and  to  direct  the  same  to  James 
Bland  and  James  Turton,  bailiffs  specially  to  be  appointed  for  the  purpose 
of  levying  the  same.  And  I  do  hereby  undertake  to  indemnify  and  save 
harmless  the  said  sheriff  and  his  county  clerk,  of  and  from  and  against 
•all  costs,  charges,  damages  and  expenses  which  they  or  either  of  r»5gj 
them  may  sustain,  expend,  or  be  put  unto,  by  reason  of  the  execu- 
tion of  the  said  attachment,  or  any  misconduct,  negligence,  or  misbehaviour 
of,  or  by  the  said  bailiffs  so  to  be  appointed,  or  either  of  them,  in  or  about 
the  samC;  or  in  anywise  relating  thereto.  Dated  this  20th  day  of  July,  in 
the  year  of  our  Lord  1843.  (Signed)  Hy.  Wm.  Dyson, 

"Agent  for  the  above-named  plaintiff.'* 
It  was  further  objected  on  behalf  of  the  defendant  Copley,  that  the  sheriff, 
being  a  judicial  officer,  was  not  liable  for  the  misconduct  of  the  bailiffs  in 
not  obeying  the  supersedeas.     This  objection  was  also  overruled. 

A  verdict  was  entered  for  the  plaintiff  against  all  the  defendants  upon  all 
the  issues,  except  that  taken  upon  the  third  plea :  and  upon  that  the  verdict 
was  also  entered  for  the  plaintiff  against  the  defendant  Bland  only ;  leave 
being  reserved  for  the  defendant  Copley  to  move  to  enter  a  verdict  for  him- 
self upon  the  points  above  mentioned. 
BykSy  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi,  upon  the  leave  re- 
VOL.  VII.  44 
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served,  or  for  a  ne^  trial,  upon  this  point,  that  as  the  defendant  Copley  was 
found  guilty  generally,  he  must'  be  taken  to  have  been  found  guilty  of  the 
same  act  or  matter  in  respect  of  which  the  defendant  Bland  was  found 
guilty ;  but  that  was  shown,  under  the  new  assignment,  to  have  been  an 
act  or  matter  expressly  forbidden  by  the  defendant  Copley. 

Talfourdj  Serjt.,  (with  whom  was  Pashley,)  now  showed  cause.  Not- 
withstanding the  supersedeas^  the  sberitT  was  responsible  for  the  conversion 
by  the  bailiff.  This  proposition,  though  startling  at  first,  is  consistent  with 
•^fi^Sl  ^^^  principle  on  which  a  sheriff  is  generally  held  responsible*  for  the 
-'  acts  of  his  officer.  In  Saunderson  v.  Baker^  3  Wils.  309,  2  W.  Bl. 
832,(a)  two  passages  were  cited  from  2  Roll.  Abr.  552,  tit.  Tresspass  (0), 
.pi.  9  and  10,(6)  in  the  first  of  which  it  is  said — "If  the  sheriff  makes  a 
warrant  to  the  bailiff  of  a  franchise  to  take  the  goods  of  a  man  in  ex- 
ecution, and  he  mistakes  the  goods  and  takes  the  goods  of  anoth^ 
man,  the  bailiff  is  the  trespasser  and  not  the  sheriff:"  in  the  second — 
"If  a  man  be  arrested  by  the  bailiffs  of 'the  sheriff,  and  thereupon  he  show- 
eth  to  them  a  supersedeas  to  discharge  him,  and  the  bailiffs  refuse  it,  and  af- 
terwards detain  him  in  prison,  he  shall  have  false  imprisonment  against  the 
bailiffs,  and  not  against  the  sheriff."  But,  notwithstanding  these  authori- 
ties— which  would  seem  to  be  in  favour  of  the  defendant  Copley  in  the 
present  case — the  court  held  that  trespass  lies  against  a  sheriff  for  taking 
the  goods  of  A.  instead  of  the  goods  of  B.  by  the  sheriff's  bailiffs,  under 
his  warrant  upon  a  fieri  facias.  In  that  case  there  was  certainly  some  evi- 
dence of  recognition  by  the  sheriff;  but  Tyler  v.  Johnson j  and  other  cases, 
there  cited  by  Nares,  J.,  establish  that  a  sheriff  is  responsible  for  a  mistake 
of  his  bailiff.  [Cresswell,  J.  In  Tyler  v.  Johnson  the  writ  was  to  arrest 
a  man  in  Staffordshire,  and  the  bailiff  arrested  him  in  Worcestershire ;  he 
was  there  acting  in  pursuance  of  the  authority  from  the  sheriff,  though  not 
according  to  it.  It  is  like  the  cases  where  parties  have  been  held  entitled 
to  the  protection  of  a  statute.  In  the  first  cited  case  from  Roll.  Abr.,  it 
appears  that  the  bailiff  was  the  bailiff  of  a  franchise.  (His  lordship  also 
referred  to  the  same  authorities  from  Roll.  Abr.  as  cited  in  Com.  Dig.,  tit. 
Trespass  J  (C.  1.))  Tindal,  C.  J.  The  bailiff  of  a  franchise  is  not  the 
»^^-|  immediate  servant  of  the  sheriff.](c)  There  is,  no  doubt,  that  •dis- 
tinction. But  the  proposition  contended  for  has  been  established 
by  later  cases.  Parrot  v.  Mwmfordy  2  Esp.  N.  P.  C.  585 ;  Price  v.  Peek^ 
1  N.  C.  380,  1  Scott,  205;  Smart  v.  Hutton,  8  A.  &.  E.  568,  n.,  2  N. 
&  M.  426  ;  Woodgate  v.  Knatchbull,  2  T.  R.  148 ;  Balme  v.  Hutton,  9  Bingh. 
471,  3  Mo.  &  Sc.  1,  1  C.  &  M.  262,  2  Tyrwh.  620.  In  Raphael  v. 
Goodman,  8  A.  &  E.  565,  3  N.  &  P.  547,  the  sheriff  was  even  held  liable 
for  the  fraud  of  his  oflScer.  [Tindal,  C.  J.  How  can  the  detainer  of  the 
goods  here  after  the  supersedeas  be  said  to  be  an  execution  of  the  writ  of 

(a)  8ee  the  observations  on  these  different  reports,  I  Dougl.  43,  and  ib.  d.  12. 

(6)  And  see  20  Yin.  458,  pi.  10,  in  marg. 

(c)  Vide  per  Lord  MansiieU,  C.  J.  in  Jrktcorth  v.  Kemptf  1  DougL  48. 


7  Manning  &  Granger.  566 

attachment  ?]     The  only  object  of  the  attachment  was  to  compel  an  appear* 
ance,  and  as  soon  as  the  appearance  was  entered  the  attachment  was  at  an 
end.     The  bailiff  takes  the  goods  by  the  sheriff's  authority;  and  if  he  after- 
wards keep  them,  although  ordered  to  give  them  up,  he  does  so  under  or 
by  mriue  of  that  authority.     [Cresswell,  J.     It  seems  at  most  to  be  a  mere 
nonfeazance  on  the  part  of  the  sheriff.     He  does  not  deliver  back  the  goods. 
But  he  orders  his  bailiffs  to  deliver  them  back.     There  is  no  conversion  up  to 
that  time.     The  only  evidence  of  conversion  afterwards  is  the  refusal  of  the 
bailiffs  to  deliver  back  the  goods ;  but  as  the  sheriff  had  ordered  them  to  give 
them  up,  how  can  you  say  that  the  refusal  of  the  bailiffs  is  evidence  of  a  con- 
version by  the  sheriff?]     The  original  power  of  control  over  the  goods  was 
derived  from  the  sheriff.     There  are  many  cases  in  which  a  master  is  held 
liable  for  the  acts  of  his  servant,  although  the  latter  may  be  expressly  or- 
dered not  to  do  them.     As  if  a  coachman  were  driving  his  master,  and  were 
ordered  not  to  drive  so  fast,  but  he  nevertheless  continued  to  do  so,  and  an 
accident  occurred  in  consequence,  the  master  would  be  responsible  for  the 
injury.     [Cresswell,  J.    In  that  case  the  coachman  would  still  be  driving 
/or  his  *masterj  though  driving  badly.]     So,  here  it  is  submitted  the     r*5g7 
bailiffs  were  holding  for  the  sheriff,  though  holding  improperly. 
They  set  up  no  claim  of  their  own  to  the  property.     What  they  did  was 
done  under  colour  of  the  attachment.     They  disregarded  the  supersedeas. 
[TiNDAL,  C.  J.    The  point  in  question  seems  to  be,  whether  the  effect  of  the 
supersedeas  is  not  to  nullify  the  writ  of  attachment,  so  that  the  bailiff  is  no 
longer  bailiff.] 

The  learned  Serjeant  also  contended,  that  the  sheriff,  though  judge  of  the 
county  court,  was  not  acting  as  a  judicial  officer  in  the  issuing  of  merely 
ministerial  process ;  (a)  Holroyd  v.  Breare^  2  B.  &  A.  473 ;  Tinsley  v.  Jfassau^ 
Moo.  &  Malk.  52,  2  Carr.  &  P.  582;  Dalt.  Sheriff,  pp.  406,  407,  416, 
Com.  Dig.  tit.  County,  (C.  2,  C.  9,)  Y.  B.  6  Ed.  4,  3  b,  M.  6  E.  4,  fo.  3, 
pi.  9»  2  Inst.  225,  312;  or  that  at  any  rate  by  taking  an  indemnity  he  had 
lost  the  protection  of  the  judicial  character:  Bradley  v.  Carr,  ante,  Vol. 
III.  p.  221,  3  Sc.  N.  R.  523;  Twnno  v.  Mirrris,  2  C,  M.  &  R.  298, 
5  Tyrwh.  949,  4  Dowl.  P.  C.  224:  and  also  that  the  indemnity  was  ad- 
missible without  a  stamp  under  the  55  G.  3,  c.  184,  sched.  Part  I.  tit.  Agree- 
ment;  Or/ordv.  Cole,  2  Stark.  N.  P.  C.  351.  [Cresswell,  J.,  on  this 
point  referred  to  Shepherd  v.  Wheble,  8  Carr.  &  P.  534.] 

ByleSy  Serjt.,  (with  whom  was  Hugh  HUl,)  in  support  of  the  rule.  It  is 
important  to  consider  the  state  of  the  pleadings,  "^rhe  issuing  of  the  super- 
sedeas, by  which  the  defendant  Copley  commanded  the  other  two  defend- 
ants as  his  bailiffs  to  deliver  up  the  goods  to  the  plaintiff,  appears  on  the 
record.  There  is  a  joint  verdict  against  Copley  and  Bland ;  the  plaintiff 
therefore  is  seeking  to  charge  the  sheriff  for  not  delivering  up  the  goods  r#5go 
which  he  had  directed  should  be  given  up.     The  authorities  *cited     *■ 

(a)  The  judgment  of  the  court  having  been  given  upon  the  first  point  only,  the  argument 
upon  the  lecond  and  third  points  is  not  reported. 
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from  Roll.  Abr.  have  never  been  overruled.  In  Cook  v.  Palmer^  6  B.  & 
C.  739,  9  D.  &  R.  723,  the  sheriff  was  held  not  responsible  where 
his  officer  had  transgressed  his  duty.  The  same  principle  was  acted  upon 
m  Crowder  v.  Longj  S  B.  &  C.  598,  3  Mann.  &  R.  17,  where  Littledale, 
J.,  said,  «  The  rule  is,  that  the  act  of  the  officer  in  the  execution  of  the  au- 
thority received  from  the  sheriff,  is  the  act  of  the  sheriff.  But  here,  the  act 
done  by  the  officer  was  an  act  done,  not  in  pursuance,  but  in  direct  contra- 
vention, of  that  authority."  So,  in  this  case,  the  detention  of  the  goods  by 
the  baiHff  was  in  direct  contravention  of  the  supersedeas,  [Coltman,  J. 
In  Crowder  v.  Longj  which  was  an  action  for  money  had  and  received  by 
the  sheriff  against  an  execution-creditor,  it  appeared  that  the  improper  act 
of  the  officer  had  been  done  by  the  desire  of  the  defendant.]  That  is  not 
the  ground  upon  which  Littledale,  J.,  founds  his  judgment.  The  present 
case  however  goes  further  than  those  cited,  by  reason  of  the  issue.  Upon 
the  pleadings  as  they  stand,  it  is  an  absolute  impossibility  that  the  sheriff 
should  be  found  guilty  of  the  conversion.  [Coltman,  J.  Not  an  absolute 
impossibility ;  for  he  might  have  revoked  the  supersedeas.]  It  would  be 
impossible,  if  he  did  nothing  more  than  is  shown  upon  the  record.  It 
further  appeared  from  the  evidence,  that  the  sheriff,  by  granting  the  rule, 
by  which  the  then  plaintiff  was  required  to  give  up  the  goods,  repudiated 
the  act  of  the  bailiffs.  In  all  the  cases  relied  upon  by  the  other  side,  the 
bailiff,  though  in  the  wrong,  thought  he  was  acting  under  the  authority  of 
the  sheriff.  Here,  the  bailiff  was  acting  in  opposition  to  such  authority. 
(The  learned  serjeant  was  then  stopped  by  the  court.) 

TiNDAL,  C.  J.  It  appears  to  me  that  the  rule  for  entering  a  verdict  foi 
•5691  ^^^  defendant  Copley  must  be  •made  absolute.  The  question  is, 
whether  the  sheriff  is  shown  to  have  been  guilty  of  a  conversion — 
whether  the  refusal  to  deliver  the  goods  is  to  be  considered  as  the  joint  act 
of  the  sheriff  and  the  bailiff,  or  as  the  act  of  the  bailiff  alone.  It  appears  to 
me  that  it  was  the  act  of  the  bailiff  alone ;  and  I  think  that  at  that  time  he 
was  not  acting  as  the  servant  to  the  sheriff.  The  sneriff,  generally  speak- 
ing, acts  by  his  servants ;  and  he  is  not  allowed,  when  they  act  by  his  au- 
thority, to  put  his  responsibility  upon  their  shoulders.  In  this  case,  the 
warrant  issued  by  the  sheriff  authorized  the  bailiff,  as  his  servant,  to  seize 
the  goods  in  question.  After  that,  however,  came  the  supersedeas^  which 
made  the  previous  writ,  and  also  the  warrant,  inoperative.  The  conse- 
quence is,  that  although  the  sheriff  may  have  been  liable  for  the  original 
taking,  and  for  all  that  was  done  up  to  the  time  of  the  supersedeas^  he  is  not 
responsible  for  what  was  done  afterwards,  that  being  done  by  one  of  the 
bailiffs  upon  his  own  authority.  The  supersedeas  is  a  direct  command  to 
the  bailiffs  to  deliver  up  the  goods ;  and  it  would  be  making  the  sheriff 
liable  for  an  act  of  his  servant  after  the  authority  of  that  servant  had  been 
determined,  if  we  were  to  hold  the  sheriff  liable.  The  passage  from  2  Roll 
Abr.  Trespass  (0),  pi.  10,  is  an  express  authority  on  the  point,  which  has 
never  been  overruled  ;  and  it  applies  to  goods  as  well  as  to  persons. 
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CoLTMAK,  J.  I  should  havc  hesitated  a  considerable  time  before  I  as- 
sented to  the  proposition  that  in  this  case  the  sheriff  was  not  liable  for  the 
act  of  his  bailiff,  but  for  the  authority  from  RoUe's  Abridgment,  which  my 
lord  has  just  referred  to,  and  which  I  consider  to  be  even  stronger  than  the 
present  case.  Here,  the  sheriff  appears  to  me  to  be  in  a  better  situation 
than  where  the  process  issues  from  a  superior  court.  In  that  case  he  is 
bound  to  execute  it.  But  here,  the  sheriff  is  •a  judge ;  he  issues  r^t^^Q 
bis  process  to  the  bailiffs,  who  act  upon  it  on  their  own  behalf,  and 
are  bound  to  do  so.  The  sheriff,  if  liable  at  all,  is  not  liable  for  issuing  the 
process,  but  for  identifying  himself  with  the  bailiffs  by  reason  of  the  in- 
demnity. The  case  from  RoUe's  Abridgment  seems  a  decisive  authority 
tiiat  he  is  not  liable  for  any  acts  of  the  bailiffs  afler  the  issuing  of  the  super- 
sedeas. 

Cresswell,  J.  It  is  not  necessary  to  pronounce  any  opinion  as  to  the 
position  of  the  sheriff  in  the  county  court ;  though  there  are  strong  authori- 
ties to  show  that  he  is  a  judicial  officer.  The  sheriff  issues  process  as  of 
the  court ;  and  if  it  is  not  issued  by  the  court,  it  would  be  as  though  none 
were  issued.  But  it  is  not  necessary  to  consider  whether  the  sheriff,  in 
this  case,  might  have  rendered  himself  liable  for  a  wrongful  act  in  the  first 
instance ;  because,  as  the  pleadings  stand,  it  is  by  his  own  order  to  do  what 
was  right,  that  he  is  sought  to  be  made  liable  for  the  bailiff^s  doing  some- 
thing that  was  wrong.  The  replication,  too,  it  is  to  be  observed,  does  not 
allege  a  conversion,  but  only  sets  out  evidence  of  a  conversion,  (a)  The 
authority  from  RoUe's  Abridgment  appears  to  me  decisive ;  and  no  doubt 
has  ever  been  thrown  upon  it.  Rule  absolute. 

(a)  The  replication  does  not  adopt  the  conversion,  confessed  in  the  plea,  but  professes  to 
new-assign  a  different  conversion.  Bat  as  the  replication  only  sets  oat  evidence  without  alleg- 
ing  a  conversation  in  fiict,  it  seems  to  be  not  merely  a  departure  from  the  declaration,  but  to 
negative  the  cause  of  action. 


•HUXLEY  ».  BULL.    June  8.  [*5n 

In  debt,  by  A.  against  B.,  for  goods  sold,  B.  pleaded,  that  before  action,  C,  the  agent  of  A.,  in 
that  behalf,  obtained  from  B.,  for,  and  on  account  of  the  debt,  a  bill  of  exchange  accepted  by 
B.,  payable  at  a  period  which  had  not  elapsed, -and  that  C.  handed  over  to  A.,  and  A.,  before 
action  brought,  received  the  same  for,  and  on  account  of  the  debt,  &c.  Replication  that  G. 
received  the  bill  without  the  consent,  knowledge,  or  authority  of  A.,  and  that  afterwards,  and 
before  action,  A.  gave  notice  thereof  to  B. ;  and  that  aftenoarda^  and  wUhin  a  rauonabU 
HnUf  the  bill  was  returned  to  B.  by  C.  Rejoinder,  that  C  received  the  biU  with  the  con- 
sent, dec  of  A. 

The  (ao  called)  bill  was  taken  (a  blank  being  left  for  the  name  of  the  drawer)  without  the 
plaintiff's  authority,  and  the  plaintiff,  by  letter  to  the  defendant,  repudiated  the  transaction, 
but  did  not  return  the  bill. 

l*he  jury  having  returned  a  verdict  for  the  defendant,  the  court  granted  a  new  trial  without 
oosta;  but 

Held,  that  the  plain  iff  was  not  entiUed  to  judgment  non  obstante  veredicto. 

Debt  for  goods  sold  and  delivered,  and  for  money  due  upon  an  ac 
count  stated. 
The  defendant  pleaded, — first,  never  indebted,  on  which  issue  was 

2G 
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joined ;  secondly,  as  to  59^.  17^.  4(/.,  parcel,  &c.,  and  the  debt  and  causes 
of  action  in  respect  thereof;  that  after  the  accruing  of  the  debt  and  causes 
of  action  in  the  declaration  mentioned,  as  to  the  said  sum  of  59/.  175.  4d., 
parcel,  &c.,  and  before  the  commencement  of  the  suit,  to  wit,  on,  &c.,one 
George  Hibbert,  the  agent  of  the  plaintiff  in  that  behalf,  obtained  and  pro- 
cured from  the  plaintiff,  for  and  on  account  of  the  said  sum  of  59/.  175. 
4e/.,  parcel,  &c.,  and  the  debt  and  causes  of  action  in  the  declaration  men- 
tioned in  respect  thereof,  a  certain  bill  of  exchange  in  writing  for  the  sum 
of  59/.  175.  bearing  date  a  certain  day  and  year,  to  wit,  &c.,  and  accepted 
by  the  defendant,  and  payable  three  months  after  the  date  thereof  (which 
period  had  not  yet  elapsed) ;  which  bill  of  exchange  Hibbert  then  delivered 
and  handed  over  to  the  plaintiff,  and  the  plaintiff  then  before  the  com- 
mencement of  the  suit,  to  wit,  on,  &c.,  took  and  received  the  same  ybr 
and  on  account  of  the  said  sum  of  59/.  175.  4t/.  paid,  &c.  as  aforesaid,  and 
the  debt  and  causes  of  action,  &c. :  verification. 

*5721  ^Replication  to  the  second  plea,  that  Hibbert  took  and  received  the 
said  bill  from  the  defendant,  without  the  consent  or  knowledge  of 
the  plaintiff,  and  without  any  authority  from  the  plaintiff  in  that  behalf;  and 
that  afterwards,  and  before  the  commencement  of  the  suit,  and  within  a 
reasonable  time  in  that  behalf,  to  wit,  on,  &c.,  the  plaintiff  caused  notice 
of  the  premises  to  be,  and  notice  of  the  premises  was  then  given  to,  and 
received  by,  the  defendant;  and  that  afterwards,  and  within  a  reasonable 
linie  in  that  behalf^  to  wit,  on  tlie  day  so  given  last  aforesaid,  the  said  biii 
was  returned  by  the  plaintiff  to  the  defendant :  verification. 

Rejoinder  that  Hibbert  took  and  received  the  said  bill  from  the  defendant 
with  the  consent,  knowledge,  and  authority  of  the  plaintiff,  in  manner  and 
form  as  the  defendant  had  in  his  said  plea  in  that  behalf  alleged  ;  conclud- 
ing to  the  country ;  on  which  issue  was  joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Surrey  assizes,  the 
following  facts  appeared. 

The  plaintiff  was  a  wholesale  tobacconist  resident  in  London  ;  the  de- 
f(Midant  was  a  retail  tobacconist  at  Birmingham,  and  was  indebted  to  the 
plaintiff  in  the  sum  of  59/.  175.  4td.  for  goods  supplied  to  him  upon  credit. 
George  Hibbert,  the  plaintiff's  traveller,  called  on  the  defendant  at  the  time 
that  the  credit  expired,  and  demanded  payment.  The  defendant  requested 
him  to  take  a  bill  at  three  months,  which  Hibbert  consented  to  do ;  and  a 
bill  was  accordingly  drawn  at  that  period  for  59/.  175.,  and  accepted  by 
the  defendant,  a  blank  being  left  for  the  plaintiff  to  insert  his  name  as 
drawer.  Hibbert,  who  was  called  as  a  witness,  stated  that  he  had  no 
imtl\ority  from  the  plaintiff  to  receive  bills.  The  plaintiff,  as  soon  as  he 
rrorlvril  the  document  in  question,  wrote  the  following  letter  to  the  de- 
fi'ndunt:-  - 

London,  December  15/A,  1843. 
•h7'n         •«S!r»— It  is  contrary  to  my  rules  to  take  bills,  and  *!  cannot  re- 
*       roivo  your  acceptance  in  payment  of  my  account:  it  is  now  over- 
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due ;  and  I  must  request  a  remittance  of  part  or  the  whole  amount  as  soon 
as  possible,  when  I  will  return  your  acceptance." 

Tlie  defendant  replied  as  follows : — 

"  Birmingham^  December  16tt,  1843. 

<*  Sir, — In  reply  to  yours  of  yesterday's  date,  I  beg  to  say,  that  although 
it  may  be  contrary  to  your  rules  to  take  bills,  still  I  consider,  that  as  your 
traveller  is  your  representative,  and  as  he  took  my  bill  in  payment  of  your 
account,  and  signed  my  ledger  to  that  effect,  I  consider  the  account  closed 
between  us.  The  bill  will  be  honoured  when  at  maturity  ;  and  as  your  re- 
presentative made  no  objection  to  it  at  the  time,  I  must  say  I  was  rather 
surprised  at  the  contents  of  your  letter." 

The  document  was  not  in  fact  returned  to  the  defendant,  but  was  pro- 
duced ^t  the  trial  in  the  same  state  in  which  it  had  been  given  to  Hibbert ;  (a) 
and  it  was  proved  that  the  plaintiff  had  said  that  he  would  keep  it  until  he 
got  his  money. 

The  learned  judge  expressed  an  opinion  that  the  plaintiff  could  not  be 
taken  to  have  assented  to  receive  the  bill  after  the  evidence  of  his 'express 
dissent ;  but  he  left  it  to  the  jury  to  say  whether  or  not  the  plaintiff  had 
ratified  the  arrangement  entered  into  by  Hibbert.  The  jury  returned  a  ver- 
dict for  the  defendant  upon  the  second  issue. 

Sir  T.  Wildej  Serjt.,  in  last  Easter  term,  (15th  April,)  obtained  a  rule 
nisi  for  a  new  trial,  upon  the  ground  of  •misdirection,  inasmuch  as  r»574 
there  was  no  evidence  to  leave  to  the  jury  to  support  the  second  plea; 
or  that  the  verdict  was  against  evidence ;  or  for  judgment  non  obstante  vere- 
dicto. Upon  the  last  point  he  refeTed  the  court  to  Kear slake  v.  Morgan^ 
5  T.  R.  513 ;  Crisp  v.  Griffiths,  2  C,  M.  &  R.  159,  5  Tyrwh.  619 ;  Simon 
V.  Uoyd,  2  C,  M.  &R.  187,  5  Tyrwh.  701,  3  Dowl.  P.  C.  813 ;  ^nd  Mer- 
cer V.  CheesCj  ante,  vol.  iv.  p.  804,  5  Scott,  N.  R.  664. 

Talfourdj  Serjt.,  (with  whom  was  Peacock,)  now  showed  cause.  There 
was  clearly  some  evidence  to  go  to  the  jury  of  the  plaintiff's  having  rati- 
fied the  arrangement  entered  into  by  Hibbert.  If  he  intended  to  repudiate 
it,  he  ought  to  have  returned  the  bill.     It  was  therefore  a  question  for  the 

There  is  no  ground  for  the  plaintiff's  having  judgment  non  obstante  vere- 
dicto. It  is  true  that  the  giving  of  a  bill  of  exchange  is  no  payment  of  a 
debt  till  the  bill  itself  is  paid ;  but  it  is  a  good  plea  to  state  that  a  bill  was 
given  and  taken  «for  and  on  account  of"  the  debt.  It  is  not  a  plea  of 
satisfaction,  but  merely  shows  that  the  remedy  is  suspended,  Kearslake  v. 
Morgan  and  Mercer  v.  Cheese  are  both  authorities  for  the  defendant  upon 
'his  point.  At  any  rate  the  plaintiff  having  pleaded  over,  and  joined  issue, 
even  though  it  may  be  upon  an  immaterial  issue,  is  not  entitled  to  judg- 

(a)  The  paper  being  produced  in  the  same  state  in  which  it  was  received  by  Hibbert,  L  o. 
witDout  the  name  of  any  drawer,  it  seems  extraordinary  that  the  existence  of  a  bill  of  exchange 
•hould  have  been  admitted  by  the  replication.  On  the  other  hand,  if  the  plaintiff  had  affixed 
his  name  as  drawer,  it  would  have  been  a  strong  circumstance  to  show  that  he  had  sanctioned 
tbs  arrangement  made  by  his  traveller. 
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ment  non  obstante  veredicto.  The  most  that  he  would  be  entitled  to,  woald 
be  an  award  of  a  repleader, 

ByleSj  Serjt.,  (with  whom  was  Leach^)  in  support  of  the  rule.  The 
second  plea  is  certainly  not  materially  distinguishable  from  the  plea  in  Mer- 
cer V.  Cheese  ;  but  the  replication  alleges  that  within  a  reasonable  time  the 
*57^1  ^^  ^^^  returned  to  the  defendant.  The  issue  is  •taken  upon  the 
authority  of  Hibbert  to  receive  the  bill.  On  the  whole  record,  there- 
fore, it  appears  that  the  bill  was  returned  before  action  brought.  [Cress- 
well,  J.  No,  it  does  not  even  appear  that  it  was  returned  before  plea 
pleaded.]  It  is  stated  that  before  the  commencement  of  the  suit,  to  wit, 
on  the  1 5th  of  December,  the  defendant  had  notice,  and  that  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  « the  bill  was  returned."  [Cbess- 
WELL,  J.  That  will  not  help  you  much.]  It  would  appear  at  any' rate 
that  the  bill  was  returned  before  judgment.  In  Mercer  v.  Cheese  it  did  not 
appear,  on  the  record,  what  had  become  of  the  bill ;  in  this  case  it  does. 
[TiNDAL,  C.  J.  But  what  became  of  it  before  action  brought  ?]  "  After- 
wards'^ must  mean  after  some  time  mentioned  that  is  material.  [Tindal, 
C.  J.  The  plajntiflf  says  that  afterwards,  and  before  the  commencement 
of  the  suit,  and  within  reasonable  time,  notice  was  g^ven,  and  afterwards, 
and  within  reasonable  time,  the  bill  was  returned ;  but  he  does  not  say- 
before  the  commencement  of  the  suit.  I  think  this  is  not  a  case  for  judg- 
ment non  obstante  veredicto ;  but  the  rule  may  be  made  absolute  for  a  new 
trial  as  being  a  verdict  against  evidence.]  At  any  rate  the  rule  should  be 
made  absolute  without  payment  of  costs,  as  there  was  at  most  but  a  scin- 
tilla of  evidence  to  go  to  the  jury  on  behalf  of  the  defendant,  and  the  ver- 
dict was  clearly  perverse.  [Tindal,  C.  J.  To  make  it  so,  the  jury  should 
have  been  told  to  find  the  verdict  the  other  way.  The  fairest  course,  per- 
haps, will  be  that  the  rule  should  be  made  absolute  for  a  new  trial  without 
costs,  unless  the  debt  is  paid  within  a  week.] 

Per  curiam;  Rule  absolute  accordingly. 


•576]     •SURPLICE  v.  FARNSWORTH  and  Another.   June  3. 

In  ftn  agreement  lor  a  tenancy  of  buildinga  for  a  term,  the  landlord  to  do  the  iepain»  there  ii 
no  implied  condition  that  the  tenant  may  quit  if  the  lepaira  are  not  done.(a) 

Assumpsit,  for  use  and  occupation.     Plea  non  assumpsit. 

At  the  trial  before  Gurney,  B.,  at  the  last  assizes  for  the  county  of  Not- 
tingham, the  following  facts  appeared : 

The  defendants  were  yearly  tenants  to  the  plaintiff  of  certain  malt-offices, 
at  the  rent  of  25/.,  payable  half-yearly.  They  entered  into  possession  at 
Michaelmas,  1838.    In  March,  1843,  they  quitted  the  premises,  upon  the 

(a)  Bat  Qpon  a  coTenant  to  allow  oat  of  the  rent  ao  moch  as  may  he  neoenaiy  to  be  ex- 
pended in  repairiy  endence  of  money  newarily  expended  in  repain  will  be  admiaahle  mder 
a  pka  of  nm*  in  ofTvrc.     Wood  y.  Rocky  1  Alcock  i  Napier,  57. 
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ground  that  they  were  not  in  a  fit  state  of  repair  for  the  purposes  of  malting, 
and  they  tendered  the  keys  to  the  plaintiff's  agent,  who  refused  to  receive 
them.  On  one  occasion  during  the  tenancy  the  defendants  did  some  re- 
pairs to  the  premises,  and  deducted  the  amount  from  the  rent. 

The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff; 
but  he  also  desired  them  to  state  whether,  in  their  opinion,  the  premises 
were  in  a  fit  state  for  the  purposes  of  malting  at  the  time  they  were  given 
up.  The  jury  having  found  that  the  premises  were  not  in  a  fit  state  for  the 
purposes  of  malting,  the  verdict  was  entered  for  the  plaintiff,  leave  being 
reserved  to  the  defendants  to  move  to  set  it  aside  and  enter  a  verdict  for 
themselves. 

ByleSy  Serjt.,  in  last  term,  obtainerl  a  rule  nisi  for  this  purpose,  upon  the 
authority  of  Edwards  v.  Etherington,  Ryan  &  Mood..  268,  7  D.  &  R.  117; 
Collins  V.  Barrow^  1  Mood.  &  Rob.  112;  Salisbury  v.  Marshal,  4  C.  & 
P.  65 ;  and  Smith  v.  Marrahle,  Carr.  &  Marshm.  479,  11  M.  &  W.  5.  He 
also  mentioned  Sutton  v.  Tempkj  12  M.  &  W.  52 ;  and  Hart  v.  Windsor^ 
12  M.  &  W.  68. 

^Clarke,  Serjt.,  now  showed  cause.  The  question  in. this  case  v*^'-tn 
is,  whether  use  and  occupation  will  lie  in  respect  of  premises  which 
are  out  of  repair,  or  whether  a  tenant  is  entitled  to  give  up  possession  upon 
that  ground.  There  was  no  stipulation  here  that  the  landlord  should  re- 
pair ;  nor  does  it  appear  that  he  was,  in  fact,  called  upon  to  repair,  though 
the  tenants  were,  on  one  occasion,  allowed  to  deduct  the  amount  of  some 
repairs,  done  by  them,  from  the  rent.  The  case  of  Edwards  v.  Hethering' 
ton  was  decided  without  argument,  the  rule  for  a  new  trial  having  been 
refused.  [Tindal,  C.  J.  It  might  be  said  that  the  facts  in  that  case 
amounted  to  a  quasi  eviction.  Collins  v.  Barrow  was  only  a  nisi  prius 
case,  and  the  verdict  being  for  the  plaintiff,  (in  the  action  for  use  and  occu- 
pation,) there  was  no  opportunity  of  reviewing  the  ruling  of  the  learned 
judge.  In  Salisbury  y.  Marshal,  which  was  tried  before  Tindal,  C.  J., 
the  old  authorities  were  not  brought  before  his  lordship.  Smith  v.  Marra- 
ble  was  the  case  of  a  furnished  house,  the  beds  in  which,  being  part  of  the 
furniture,  were  infested  with  bugs  to  such  an  extent  as  to  render  them  unfit 
for  occupation  ;  and  the  contract  for  occupation  being  entire,  it  was  con- 
sidered that  the  plaintiff  could  not  recover  for  the  occupation  of  that  which 
was,  in  fact,  not  capable  of  any  beneficial  occupation.  AH  these  cases  were 
before  the  court  of  Exchequer  in  Sutton  v.  Temple  and  Hart  v.  Windsor; 
and  in  the  latter  the  first  three  were  denied  to  be  law ;  and  Smith  v.  Mar^ 
ruble  was  acquiesced  in  only  upon  the  ground  stated.  If  any  contract  as 
to  repairs  could  be  implied  from  the  facts  of  the  present  case,  it  would  be 
a  contract,  not  that  the  landlord  should  repair,  but  that  the  tenant  might 
repair  and  the  landlord  would  allow  him  to  deduct  the  amount  from  his 
rent.  Such  a  contract  clearly  would  not  justify  the  tenant  in  quitting  if  the 
premises  were  out  of  repair.  If  this  could  be  done  by  *a  tenant  r^x-ro 
from  year  to  year,  a  person  holding  for  a  longer  term  might  do  tbe 
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same.  Even  if  there  were  an  implied  contract  to  repair  by  the  landlord, 
the  breach  of  that  engagement  would  not  entitle  the  tenant  to  determine  the 
tenancy.  This  was  not  like  tbe  case  of  a  surrender,  as  in  Whitehead  v. 
Cliffard,  5  Taunt.  518. 

Byksy  Serjt.,  in  support  of  the  rule.     The  form  of  the  present  action  if 
material.     It  is  for  the  use  and  occupation  of  the  premises,  not  debt  upon 
a  deTniae,     The  question  is,  whether,  under  all  the  circumstances,  the  de- 
fendants had  such  an  use  and  occupation  as  will  sustain  the  action,  the  pre- 
mises being  shown  to  be  in  such  a  state  as  to  render  them  unfit  for  the 
purposes  for  which  they  were  taken,  and  the  landlord  being  bound  to  repair 
them.     It  was  shown  that  the  repairs  had  previously  been  done  at  his 
expense.     [Cresswell,  J.    Only  on  one  occasion.    There  may  have  been 
other  repairs.     And  the  circumstances  under  which  the  landlord  allowed 
the  repairs  to  be  deducted  from  the  rent  on  that  occajsion,  do  not  appear. 
TiNDAi,,  C.  J.    Suppose  the  landlord  were  bound  to  repair,  what  then  ?]   In 
thai  case  there  would  be  an  implied  condition,  at  all  events.  In  an  action 
for  use  and  occupation,  that  if  the  premises  were  not  repaired,  the  tenant 
might  give  up  possession.     In  Salisbury  v.  Marshal  there  was  an  under- 
standing between  the  parties  that  the  premises  should  be  put  into  proper 
repair,  it  is  to  be  presumed,  by  the  landlord.     [Cresswell,  J.    That  was 
before  the  tenant  went  in.]    He  did  enter,  however,  and  his  complaint  was 
that  the  landlord  did  not  continue  to  repair.     [Tindal,  C.  J.  What  I  said 
in  that  case  was,  that  if  there  had  been  a  separate  agreement  to  do  the  re- 
*5791     P^'''^>  ^^^^"  ^^^  "^^  having  done  them  would  furnish  no  defence  to 
the  *action.     But  I  thought  the  agreement  formed  a  condition  pre- 
cedent.]    If  the  present  rule  is  discharged,  the  court  must  overrule  Ed- 
wards V.  Hethenngton,     That  case  was  not  decided  by  the  court  of  K.  B. 
upon  the  ground  of  eviction.     Abbott,  C.  J.,  expressly  puts  it  upon  the 
ground  that  the  tenant  had  no  beneficial  occupation:  7  D.  &  R.  118.     It 
did  not  appear  there  that  the  landlord  was  under  any  contract  to  repair,  as 
it  is  submitted  he  is  here.     It  is  therefore  a  stronger  authority  for  the  de- 
fendants.    In  Collins  v.  Barrow  the  tenant  was  bound  to  repair,  but  Bay- 
ley,  B.,  ruled  that  as  the  premises  were  in  an  unhealthy  state  owing  to 
defective  drainage,  he  was  justified  in  quitting  them.     In  Cotvie  v.  Good- 
wiuj  9  C.  &  P.  378,  which  was  an  action  for  use  and  occupation,  the  de- 
fendant occupied  certain  apartments  in  a  house  belonging  to  the  plaintiff, 
.and  was  under  notice  to  quit  at  Michaelmas.     He  had  frequently  com- 
plained of  the  bad  state  of  the  premises  ;  and  a  few  days  before  Midsummer 
the  wall  of  a  privy  on  the  ground  floor  gave  way,  and  the  kitchen  was 
overflowed  with  the  filth,  which  also  impregnated  the  water  of  a  pump  in  the 
iitchen.    The  tenant  immediately  began  to  look  out  for  other  premises,  but 
he  did  not  actually  quit  till  nearly  six  weeks  after  Midsummer.     He  paid 
the  rent  up  to  Midsummer  into  court,  the  action  being  brought  for  the  rent 
up  to  Michaelmas;  but  Lord  Denman,  C.  J.,  said,  he  should  ask  the  jui} 
whether  the  premises  were  unfit  for  proper  and  comfortable  occupation. 
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and  if  the  defendant  had  bond  fide  quitted  the  apartments  as  soon  as  he 
could  procure  others ;  and  the  jury  having  found  both  questions  in  the 
affirmative,  the  plaintiff  elected  to  be  nonsuited ;  so  that  perhaps  it  cannot 
be  said  that  direction  was  acquiesced  in. (a)  [Cresswell,  J.  Probably 
•some  of  the  facts  are  omitted  in  the  report  for  brevity's  sake.  Tin-  r»;^oA 
DAL,  C.  J.  It  may  have  been  a  case  of  ready-furnished  apartments. 
The  injury  occurred  in  another  part  of  the  house  which  was  not  under  the 
control  of  the  tenant.]  Smith  v.  Marrable  is  not  overruled  either  by  Sut- 
ton V.  Temple  or  by  Hart  v.  Windsor,  It  was  distinguished  in  both  cases. 
[Cbesswell,  J.  Smith  v.  Marrable  does  not  decide  what  would  have  been 
the  state  of  things,  if  the  bugs  had  come  in  after  the  tenant  had  taken  pos- 
session of  the  house.]  The  case  was  not  decided  upon  the  ground  of  fraud 
Hart  V.  Windsor y  which  is  the  case  upon  which  the  present  plaintiff  must 
mainly  rely,  decides  that  there  was  no  implied  contract  that  the  landlord 
should  repair  and  keep  the  premises  in  a  tenantable  state,  and  therefore 
that  no  condition  to  that  effect  could  be  implied ;  but  that  does  not  apply 
to  a  case  where  there  is  an  express  contract  to  that  effect.  That  also  was 
a  case  of  debt  on  a  demise,  in  which  all  the  terms  of  the  demise  must  bt 
set  out ;  and  the  question  was,  whether  the  court  could  import  a  condition 
into  those  terms.  That  case  therefore  does  not  show  that  where  there  is 
an  express  contract  to  repair,  such  a  condition  may  not  be  implied.  If 
such  a  contract  existed  and  the  premises  were  burnt  down,  the  landlord 
would  be  bound  to  rebuild.  [Cresswell,  J.  There  are  some  authorities 
referred  to  by  Parke,  B.,  in  Hart  v.  Windsor ^  from  Brooke's  Abridg- 
ment, tit.  Dette,  pi.  18  and  72,  12  M.  &  W.  84,(6)  ♦to  show  that  .^^g, 
even  where  the  lessor  is  bound  to  repair  and  does  not,  the  tenant 

(a)  It  appears  from  a  note  to  the  case,  that  a  new  trial  was  moved  for  on  the  ground  of  mis- 
direction, but  that  the  court  refused  to  grant  a  rule  nisi. 

(6)  The  authorities  had  been  cited  by  Jos.  Addison  in  the  argument  Bro.  Abr.  tit.  Dette, 
pi.  18,  refers  to  27  H.  6,  10,  where  the  case  is  thus  reported  :  "  In  a  plaint  of  debt  at  Guild- 
hall, London,  upon  the  lease  of  a  house,  the  defendant  said  that  action  he  ought  not  to  have, 
because  he  said  that  the  custom  of  London  was  this,  that  the  lessor  ought  sufficiently  to  repair 
that  which  he  demises,  durini;  the  lease,  and  so  had  been  from  time  whereof,  &c. ;  and  he  says 
that  the  house,  by  tempest  of  water  and  wind,  a  long  time  before  the  rent  was  in  arrear,  was 
uncovered,  and  had  become  so  ruinous  that  he  could  not  dwell  in  his  house,  or  take  any  profits 
of  the  house,  and  a  long  time  before  the  rent  was  payable  he  required  the  plaintiff  to  repair  the 
house  and  he  refused,  wherefore  we  waived  the  house  before  the  day  that  the  rent  was  payable, 
because  we  could  not  dwell  therein.  Verification  and  prayer  of  judgment.  To  which  plea  the 
plaintiff  demurred. 

Wangford,  Serjt.  If  the  plaintiff  had  ejected  the  defendant  before  the  day  of  payment,  that 
would  have  been  a  good  plea ;  so  here,  inasmuch  as  the  house  is  not  repaired  he  cannot  dweU 
therein,  which  is  the  act  and  default  of  the  plaintiff;  and  if  the  rent  had  been  reserved  in  this 
form,  that  hi  the  plaintiff  should  sufficiently  repair  the  house  during  the  term,  and  that  then 
he  the  defendant  should  pay  annually  so  much,  in  this  case  it  would  have  been  a  good  plea  to 
have  said  that  the  house  was  ruinous,  and  that  he  had  not  repaired  the  house  according  to  the 
lease,  and  had  demanded  judgment  of  action ;  this  would  have  been  a  good  plea ;  so  here. 
I'o  which  it  was  answered,  that  this  latter  case  was  not  like  the  former  case,  because  there  the 
rent  was  reserved  upon  condition  which  ought  to  be  performed  before  he  should  pay  any  thing, 
but  the  first  case  is  not  conditional,  but  a  covenant,  upon  which,  by  the  custom,  he  might  have 
an  action  of  covenant,  if  it  was  made  by  indenture.  And  the  case  of  the  ouster  is  not  like  this 
case,  for  when  the  lessor  ousts  the  lessee,  the  lessor  is  himself  seised,  but  if  the  lessee  renounces 
His  tenancy,  the  lessor  is  not  thereby  in  possession,  but  the  lessee  is  still  possessed ;  and  if  the 
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cannot  quit.]  Those  cases  were  before  the  action  for  use  and  occupa- 
♦5821     ^^^^  ^^^  given  by  statute.     *[Coltman,  J.     Do  you  admit  that 

debt  on  the  demise  would  still  lie  ?  For  if  so,  the  tenancy  musit 
be  still  continuing.]  Hart  v.  Windsor  would  seem  to  show  that.  But 
in  debt  on  demise  the  defendant  might  plead  in  confession  of  the  demise 
and  avoidance  thereof  by  showing  the  non-repair  by  the  landlord.  In 
assumpsit  for  use  and  occupation,  the  whole  question  is  at  large  under 
>CQ«-|     non  •assumpsit.     In  1  Roll.  Abr.  tit.  ^pportionme7it{C),{a)  it  is 

said,  "  If  a  man  lease  land  for  life  or  years,  rendering  rent,  and 
afterwards  part  of  the  land  becomes  covered  with  fresh  water^  this  will  not 
make  an  apportionment  of  the  rent,  because  the  soil  remains,  and  the  lessee 
alone  shall  have  the  fish  in  the  water,  and  he  may,  by  ordinary  intendment, 
regain  the  land.  But,  if  a  man  lease  for  life  or  years,  rendering  rent,  and 
part  of  the  land  becomes  covered  by  the  sea^  this  will  make  an  apportion- 
ment of  the  rent,  because,  though  the  soil  remains  to  them,  yet  the  water 
is  part  of  the  sea,  and  so  is  common  to  any  man  to  iish  there  as  well  as  to 
the  lessee,  and  there  is  no  possibility,  by  ordinary  intendment,  to  regain 

lessor  chooses  to  enter,  the  lessee  shall  have  a  good  action  against  him,  and  so  it  is  not  like. 
And,  Sir,  notwithstanding  the  lessee  may  have  an  action  of  covenant  against  the  lessor,  and 
so  recover  his  damages,  that  shall  not  deprive  (ne  ex*ortera)  the  plaintifl*  of  his  action,  for  a 
covenant  shall  not  oust  (ru  ertortera)  another  action,  hut  a  thing  done  hj  a  man  shall 
oust  (extort era)  the  same  man  from  another  action,  as  in  a  writ  of  waste,  if  the  plaintiff  him- 
self did  the  waste,  and  so  is  the  diversity.  And  so  the  opinion  of  the  court  was  that  the  plain- 
tiff should  recover.  And  therefore  the  parties  agreed,  &.c  T.  27  H.  6,  fo.  10,  pi.  6,  Bro.  Abr. 
tit.  Dettet  pi.  72,  refers  to  14  H.  4,  27,  where  the  case  is  thus  reported.  *«  In  a  writ  of  debt 
the  plaintiff  counted  that  he  demised  to  the  defendant  certain  land  for  a  term  of  years,  render- 
ing certain  rent  at  certain  terms,  and  showed  how  the  rent  was  in  arrear,  &c,  and  often  had 
he  pmyed  him  to  pay,  &c.  Chein,  Seijt.  The  plaintiff^  demised  the  land,  as  he  has  said,  by 
this  deed,  which  is  here,  rendering  to  him  the  said  rent ;  and  by  the  deed  he  is  bound  to  repair 
the  houses  at  the  beginning  of  the  term  ;  and  after  they  are  sufficiently  repaired,  we  are  to 
sustain  them  at  our  cost  until  the  end  of  the  term,  &c  Whereupon,  at  the  beginning  of  the 
term,  there  were  certain  houses  which  were  uncovered,  and  not  repaired  ;  whereupon  he  com- 
manded us  to  amend  those  houses  which  were  uncovered,  and  nut  repaired ;  whereupon  h^ 
commanded  us  to  repair  those  houses  with  the  rent,  and  we  did  it,  and  expended  the  same 
rent  in  the  cost  of  the  repair  of  the  same  houses,  and  more ;  wherefore  we  do  not  intend  that 
action  he  ought  to  have.  Hill,  J.  You  have  shown  that  the  rent  is  reserved  by  a  deed,  and 
have  acknowledged  the  duty  ;  wherefore  now  to  say  that  you  have  put  the  same  rent  upon  the 
cost  of  the  houses  by  his  command,  and  of  that  you  show  nothing,  (produce  no  deed,)  I  can- 
not see  how  you  can  be  allowed  to  say  that  But  rien  arrere^  or  levied  by  distress,  you  may 
well  say,  notwithstanding  the  specialty.  Chein.  He  has  counted  upon  a  lease  without  deed, 
wherefore  we  will  not  show  a  deed.  Hill.  Still  it  is  all  one  if  you  acknowledge  the  duty,  al- 
though the  lease  was  without  deed.  Hankford,  J.,  to  Chein.  If  I  lend  you  certain  money,  and 
sfterwards  bring  a  writ  of  debt  against  you,  will  it  be  a  plea  for  you  to  say  that  you  have 
paid  another  person  the  same  money  by  my  command,  without  showing  any  thing  of  it;  quari 
direret  non;  wherefore  no  more  so  here,  (yhein  durst  not  demur,  but  said  he  would  imparl, &c. 
H.  14  H.  4,  fo.  27,  pi.  35.     And  see  Stafford  v.  Cantlow,  M.  34,  H.  6,  fo.  17,  pi.  32. 

But  in  T.  11  R.  2,  Fitz.  Abr.  tit.  Jb'arre,  pi.  242,  is  the  following  case:— <*B^bt  upon  a 
lease  for  a  term  of  years.  Pynchebek,  Serjt.  The  defendant  demised  to  us  the  said  land  by 
the  deed  which  here  is ;  and  by  the  same  deed  he  granted  to  us  that  we  should  repair  the  same 
lands  when  they  should  be  ruinous,  at  the  cost  of  the  plaintiff;  and  he  said  that  they  wens 
ruinous,  and  showed  how,  and  that  he  repaired  the  said  houses  and  lands  with  the  same  rent 
Judgment,  if  action.  Markham,  Serjt.  The  deed  does  not  provide  that  he  shall  repair  the  houses 
and  land  with  the  rent ;  wherefore  judgment,  and  we  pray  our  debt,  &c  Belknap,  C.  J.  Ho 
has  said  that  the  house  was  ruinous  and  feeble;  wherefore  answer.  Markham.  He  has  ^t 
pended  in  repairs  only  20s.,  and  we  pray  our  debt  of  the  remainder." 

(a)  PI.  1  and  2,  translated  3  Yin.  Abr.  14,  same  title. 
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it."(o)  So  that  a  distinction  is  made  between  an  overflow  by  the  sea  or  by 
fre:ih  water;  the  former  case  being  considered  equivalent  to  an  eviction. 
Here,  there  is  no  impossibility  to  perform  the  contract  on  the  part  of  the 
landlord.  If  it  had  been  agreed  that  the  term  should  continue,  the  plaintiff 
would  certainly  have  been  entitled  to  recover  for  the  value  of  the  premises. 
Would  use  and  occupation  lie  for  a  house  which  had  been  burnt  down,  or 
for  an  apartment  in  a  house  that  had  been  burnt,  where  nothing  was  left  for 
the  tenant  to  occupy  ?  [Tindal,  C.  J.  In  such  a  case  there  might  be  a  distinc- 
tion whether  or  not  the  burning  was  by  the  act  of  God.(6)  Have  you  con- 
sidered the  case  oi hon  v.  Gorton^  5  N.  &  C.  501,  7  Scott,  537.  It  seems 
very  strong  against  you  upon  the  latter  point.  The  defendants  there,  as 
tenants  from  year  to  year,  occupied  a  second  floor,  *which,  during  T^roA 
their  occupation,  was  consumed  by  an  accidental  fire ;  and  it  was  held  *- 
that  notwithstanding  the  destruction  of  the  premises,  they  were  liable  to  an 
action  for  use  and  occupation  for  the  period  which  elapsed  between  the  fire 
and  the  regular  determination  of  the  tenancy.]  Did  it  appear  there  that  the 
parties  had  gone  out  of  possession }  [Tindal,  C.  J.  As  much  so  as  people 
usually  do  when  their  houses  are  burnt  down.  Cresswell,  J.  And  even 
more  so,  for  being  only  tenants  of  an  upper  floor,  they  had  not  even  the 
land.]  That  case  appears  to  be  at  variance  with  Edwards  v.  Hetheringtan. 
Here,  at  any  rate  the  tenants  were  anxious,  and  offered  to  give  up  pos 
session. 

Tindal,  C.  J.  It  seems  to  be  admitted  that  this  rule  cannot  be  su/ained, 
unless  it  be  shown  that  the  ground  upon  which  it  was  obtained  can  be  sup- 
ported ;  namely,  that  if  the  landlord  is  bound  to  repair  the  premises  during 
the  tenancy,  there  is  an  implied  condition  that  should  he  fail  in  the  perform- 
ance of  his  contract,  the  tenant  may  throw  up  the  tenancy.  No  authority 
has  been  cited  to  show  that  such  a  contract  to  repair  implies  such  a  condi- 
tion. If  the  contract  were  under  seal,  the  condition  that  the  tenant  upon 
the  breach  thereof  might  determine  the  tenancy,  could  not  be  implied. 
Where  it  is  Intended  that  a  covenant  shall  operate  as  a  condition,  there  is 
always  an  express  covenant  to  that  effect ;  as  in  the  case  of  re-entry  by  the 
lessor  for  breach  of  covenant  by  the  lessee.  I  am  not  aware  of  any  legal 
principle,  that  an  agreement  by  parol  is  in  this  respect  to  be  construed 
differently  from  one  under  seal.  Assuming,  therefore,  that  there  was  an 
agreement  in  this  case  by  the  landlord  to  repair — though  none  was 
actually  proved — there  is  no  principle  of  law  to  authorize  the  importing 
of  the  condition  contended  for.  In  such  a  case  the  tenant  will  have 
his  remedy  ov.er  against  his  ^landlord ;  but  the  relation  of  landlord  r#coc 
and  tenant  still  subsists  between  them.  In  Salisbury  v.  Marshal  *■ 
there  was  something  to  be  done  by  the  landlord  before  the  tenant  entered. 

(a)  Dyer,  56  a  (RichardSf  U  Taverner*8  case)  is  referred  to.  But  the  former  point  is  not 
there  mentioned.  And  upon  the  latter  there  was  a  division  of  opinion.  See  also  Bac.  Abr. 
tit  Rent  (M),  2. 

(6)  Sec  Richards,  U  Taverner^s  case,  ut  tuprd,  Rol.  Abr.  and  Vin.  Abr.  tit  Apportionment  (C), 
pL  3,  Bac,  Abr.  tit  Rent  (M),  2.     But  see  Dyer,  33  a,  pi.  11. 
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That  looks  more  like  a  condition,  and  if  it  was  not  performed  then  the 
whole  matter  would  fall  to  the  ground.  And  though  the  tenant  there  en- 
tered into  possession,  it  was  upon  the  assumption  that  the  landlord  would 
go  on  witli  the  repairs ;  but  the  latter  failed  to  do  so,  and  did  not  perform 
what  he  had  agreed  to  do  in  order  to  enable  the  tenant  to  enter.  After  the 
case  of  hon  v.  Gorton  it  seems  impossible  to  hold,  in  this  case,  that  the 
tenancy  did  not  continue. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Some  of  the  cases,  such  as 
Salisbury  v.  Marshal y  and  Edwards  v.  HetheringUm^  may,  I  think,  be  dis- 
tinguished from  the  present.  In  the  case  of  Currie  v.  GoodvAn^  the  nui- 
sance was  actually  prejudicial  to  health.  But  if  not  distinguishable,  they 
seem  to  be  overruled  hy  Hart  v.  Windsor;  to  which  I  fully  adhere.  I 
think  that  the  circumstance  of  a  landlord  being  bound  to  repair,  does  not 
entitle  the  tenant  to  quit  upon  the  failure  of  the  landlord  to  perform  his  con- 
tract. It  is  said  that  Hart  v.  Windsor  is  distinguishable  from  the  present 
case,  inasmuch  as  it  was  an  action  on  a  demise,  and  this  is  for  use  and 
occupation ;  but  I  do  not  think  there  is  any  thing  in  the  distinction.  If 
debt  upon  a  demise  lies,  the  tenancy  still  continues ;  so,  in  use  and  occu- 
pation, although  there  may  be  no  actual  occupation,  there  must  be  what,  in 
law,  amounts  to  a  holding. 

Cresswell,  J.  It  seems  to  me  also  that  the  rule  must  be  discharged. 
This  is  an  action  for  use  and  occupation,  founded  upon  an  agreement  to 
hold  for  a  term  not  yet  expired.  It  is  said  that  this  agreement  was  put  an 
♦5861  ^"^  ^°  ^y  ^^^  non-performance  of  an  *implied  condition  on  the  part 
of  the  landlord  to  repair  the  premises.  It  seems  to  be  admitted  that 
no  condition  could  be  implied  if  the  contract  were  written  or  under  seal. 
And  there  is  not  more  reason — there  is  even  less — to  import  such  a  condi- 
tion into  the  present  contract. (a) 

(a)  Where  a  landlord  is  bound  to  repair  in  certain  cases,  and  the  tenant,  in  one  of  those 
cases,  from  a  sudden  accident,  is  obliged  to  make  those  repairs  to  prevent  further  mischief,  if  an 
action  he  brought  against  the  tenant  for  the  rent,  a  court  of  equity  will  not  interpose ;  becauss 
the  tenant,  if  entitled  to  charge  the  landlord  with  the  repairs,  may  set  off  in  the  action  the  mo- 
ney advanced  by  him  for  the  repairs,  as  money  paid  to  the  use  of  the  landlord.  WeUtrt  ▼. 
Weigall^  2  Anstr.  575. 


CLOSE  V.  PHIPPS.     June  4. 

The  solicitor  of  a  mortgagee,  with  a  power  of  sale,  refuses  to  desist  from  selGng  anleas  the 
mortgagor  will  pay  expenses,  with  which  he  is  not  properly  chargeable.  Held,  that  money 
paid  under  such  compulsion  may  be  recovered  back.(a) 

Debt,  for  money  had  and  received,  and  upon  an  account  stated.  Plea, 
never  indebted. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Somersetshire  assizes,  the 
^">llowing  facts  appeared. 

(a)  Vide  post,  689  (a). 
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The  plaintifTwas  the  administratrix  cum  testamento  annexo  of  her  late 

husband,  who  had  mortgaged  certain  property  to  one  Welch  to  secure  1000/. 

and  interest.     In  April,  1843,  the  defendant,  as  the  attorney  for  Welch, 

called  in  the  mortgage-money,  and  gave  the  plaintiff  notice,  that  if  it  were 

not  immediately  paid  he  should  proceed  to  sell  the  property  under  a  power 

contained  in  the  mortgage  deed.     The  plaintiff  thereupon  employed  one 

Vining,  an  attorney,  to  obtain  another  loan  in  order  to  enable  her  to  pay  off 

the  mortgage ;  but  he  did  not  succeed  in  so  doing.     In  the  mean  time  the 

defendant,  on  behalf  of  Welch,  advertised  the  property  *for  sale  on     r*;^07 

the  2d  of  October  following.     On  the  20th  of  September  one  James, 

another  attorney  employed  by  the  plaintiff,  called,  on  her  behalf,  upon  the 

defendant  in  order  to  pay  off  the  principal  and  interest  due  to  Welch,  and 

the  defendant's  costs.     The  defendant  claimed  the  further  sums — of  15/., 

for  three  months'  interest  in  advance ;  (a)  29/.  85.  lOd.,  alleged  to  have 

been  paid  by  the  defendant  to  Vining  for  his  costs  ;  and  135.  4{f.  which  the 

defendant  claimed  as  due  to  him  from  the  plaintiff's  son,  who  had  some 

interest  in  the  property.     The  defendant  refused  to  stop  the  sale  or  deliver 

up  the  deeds,  unless  the  amount  (45/.  25.  2d.)  was  paid  to  him.     That  sum 

was  accordingly  paid  under  protest ;  and  the  present  action  was  brought  to 

recover  it  back. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  plaintiff  could 
not  recover  the  money,  at  least  in  the  present  form  of  action,  as  it  had  been 
paid  with  a  fjjll  knowledge  of  all  the  facts,  and,  therefore,  must  be  taken  to 
have  been  paid  voluntarily.  The  learned  judge  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  and  directed  a  verdict  to  be  entered  for  her 
for  the  full  amount,  but  reserved  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  or  to  reduce  the  damages. 

Channellj  Serjt.,  in  last  Easter  term,  obtained  a  rule  nisi  accordingly. 
Mcherleyy  Serjt.,  now  showed  cause.  As  a  general  rule  it  is  undoubt- 
edly true,  as  established  by  Bilhk  v.  Lumley,  2  East,  469,  and  that  class 
of  cases,  that  money  paid  with  a  full  knowledge  of  all  the  facts  cannot  be 
recovered  back.  So,  where  money  has  been  paid  under  a  legal  adjudica- 
tion upon  the  precise  point.  But  the  present  case  falls  within  a  third  class 
of  cases,  in  which  it  is  held  that,  *where  money  is  paid,  though  r#5oo 
with  knowledge  or  means  of  knowledge  of  all  the  facts,  but  by 
compulsion,  such  as  duress  of  the  person  or  of  goods,  it  may  be  recovered 
back.  It  has  been  always  held  that  a  bond  or  agreement  might  be  avoided 
by  reason  of  duress  of  the  person  ;  although  some  doubts  appear  to  have 
been  entertained  whether  the  same  rule  applied  where  there  was  only  duress 
of  goods.  In  Skeate  v.  Beale,  11  A.  &  E.  983,  3  P.  &  D.  597,  which  was 
an  action  on  an  agreement  to  pay  money,  the  defendant  pleaded  that  the 
plaintiff  had  distrained  upon  his  goods  for  more  than  was  due,  and  threat- 

(a)  To  coantervail  the  rix  months'  notice  to  which  the  mortgagee  is  entitled,  when  themorf- 
gagoTf  after  siifiering  the  stipulated  day  to  pass,  wishes  to  pay  off  the  mortgage.  Et  fide 
post,  689. 
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ened,  and  was  about  to  sell  the  goods,  whereupon  the  defendant  made  the 
agreement  to  avoid  such  sale.  The  plea  was  held  bad  ;  but  the  court,  in 
giving  judgment,  pointed  out  that  there  might  be  a  difference  where  an 
action  for  money  had  and  received  was  brought  to  recover  money  paid 
under  such  circumstances  and  under  protest.  And  in  Astley  v.  Beyrwlds^ 
2  Stra.  915,  it  was  expressly  held  that  where  money  is  extorted  by  duress 
of  goods,  it  may  be  recovered  in  assumpsit  for  money  had  and  received. 
This  case  was  confirmed  in  The.  Duke  de  Cadaval  v.  Collins^  4  A.  &  £. 
858,  6  N.  &  M.  324 ;  and  the  principle  was  also  recognised  by  the  court 
of  Queen's  Bench  this  term,  in  Wakefield  v.  JSTewbon,  since  reported,  22  Law 
Journal,  Q.  B.  258.  In  Kruhbs  v.  Hall,  1  Esp.  N.  P.  C.  84,  the  money 
was  not  paid  under  protest ;  nor  in  Lindon  v.  Hooper ^  Cowp.  414,  where, 
in  the  absence  of  such  protest,  an'  action  for  money  had  and  received  was 
held  not  to  lie  to  recover  back  money  paid  for  the  release  of  cattle  wrong- 
fully taken  as  damage-feasant.  [Cresswell,  J.  That  was  to  avoid  circuity 
of  action.(a)  Tindal,  C.  J.  All  the  cases  were  brought  before  this  court, 
♦cggn  in  Parker  v,  Tfie  Great  Western  *  Railway  Company^  ante,  p.  253, 
7  Scott,  N.  R.  835,(6)  where  the  company  having  made  unreason- 
able charges  for  the  carriage  of  goods  to  one  particular  carrier,  who  had 
paid  them  under  protest,  we  held  that  he  might  recover  the  amount  of  such 
payments  in  an  action  for  money  had  and  received,  upon  the  ground  that 
such  payments  were  not  voluntary,  but  were  made  in  order  to  induce  the 
company  to  do  that  which  they  were  bound  to  do,  without  requiring  such 

payments.     In  that  case  we  relied  a  good  deal  upon v.  Pigottj  c) 

which  is  strongly  in  point  here.  There  is  some  course  of  practice,  I  believe 
in  the  court  of  Chancery,  where  ^  mortgagor  wishes  to  pay  off  the  mort- 
gage-money suddenly,  and  the  mortgagee  does  not  wish  to  receive  it,  under 
which  the  matter  is  sent  to  the  master  to  see  upon  what  terms  an  arrange- 
ment can  be  made  as  to  the  payment  of  some  interest  in  advance.]  Here, 
the  money  was  called  in  by  the  mortgagee. 

Tal/ourdy  Serjt.,  who  was  to  have  supported  the  rule,  admitted  he  could 
not  do  so  after  the  decision  in  Parker  v.  The  Great  Western  Railway  Com- 
pany, (d) 

(a)  Vide  per  Patteson,  J.,  in  Jshmole  v.  Waintcrighty  2  Q.  B.  840. 

(6)  In  that  case  the  defendants  were  under  a  legal  obligation  to  do  that  which  they  refused 
to  do,  except  upon  terms  which  they  had  no  right  to  impose.  In  the  principal  case,  the  power 
of  sale  having  become  absolute,  the  mortgagee  was  under  no  legal  obligation  to  accept  the 
principal  and  interest,  or  to  forego  the  sale  upon  any  terms  whatsoever.  No  action  would  have 
lain  against  the  mortgagee,  if,  instead  of  exacting,  he  had  refused  to  accept,  the  exorbitant  sum 
charged,  or  any  larger  sum  ofifercd  by  the  mortgagor,  and  had  proceeded  to  sell.  Supposing  it, 
however,  to  be  legal  duress  to  enforce  a  legal  right,  against  the  exercise  of  which  equity  would 
relieve,  quaref  whether  a  court  of  law  will  take  judicial  notice  of  the  rules  of  equity  in  such  a 
case,  (vide  Tucker  v.  Inmun,  ante.  Vol.  IV.  p.  1049.)  Notice  is  taken  by  courto  of  law  of  the 
equitable  right  of  a  mortgagor  to  redeem  the  estate  after  the  title  of  the  mortgagee  has  become 
absolute,  so  far  as  to  treat  a  release  of  that  right,  (the  equity  of  redemption,)  as  constituting  » 
good  consideration  for  a  promise. 

And  see  Scholey  v.  Mearm,  7  East,  148,  3  J.  P.  Smith,  145;  (y Kelly  v.  Sparkes,  in  trrm 
10  East,  369. 

(c)  Cited  by  Lord  Kenyon,  C.  J.,  in  Carfwrighl  v.  Rowley,  2  Esp.  N.  P.  C.  723. 

(d)  See  also  Jlthmole  v.  Wainwright,  2  Q.  B.  837. 
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•TiNDAL,  C.  J.     This,  I  think,  is  quite  as  strong  a  case  as  that     p^qq 
referred  to.    The  money  was  obtained  by,  what  the  law  would  call, 
duress;  as  the  plaintiff  was  obliged  either  to  pay  it,  or  to  suffer  her  estate  to 
be  sold,  and  incur  the  expense  and  risk  of  a  bill  in  equity. 

Per  curiam  ;  Rule  discharged. 


EDWARDS  V.  BATES  and  SAVERY.    June  8. 

Where  money  has  been  received  by  A.  upon  trust  to  make  payments  of  an  unascertained 

amount,  and  to  pay  the  surplus  to  B.,  B.  cannot  sue  A.  for  money  had  and  received  while 

the  trusts  remain  open. 
StmbUf  (per  Cresswell,  J.,)  that  where  there  is  a  contract  between  two  parties  pinder  seal,  the 

one  cannot  sue  the  other,  as  upon  a  simple  contract,  in  respect  of  the  subject-matter  of  such 

specialty  contract 
B.  assigned  a  debt  due  to  him  to  A.,  in  trust  to  pay,  1st,  certain  costs ;  secondly,  a  debt  due 

from  B.  to  G. ;  and,  3dly,  to  pay  over  the  surplus  to  B.     The  amount  of  the  costs  and  of 

the  debt  due  from  B.  to  C.  had  not  been  ascertained.     Held,  that  B.  could  nut  maintain  an 

action  against  A.  for  money  had  and  received. 
Heldy  alsoy  that  it  was  i^ot  necessary  for  A.  to  plead  the  deed,  but  that  the  defence  was  open  to 

him  under  never  indebted. 

Debt,  for  money  had  and  received,  and  upon  an  account  stated.     Plea, 
never  indebted. 

At  the  trial,  before  Maule,  J.,  at  the  sittings  for  Middlesex,  in  last 
Easter  term,  it  appeared  that  the  action  was  brought  to  recover  the  sum  of 
527/.  19s.  6d,j  being  the  balance  of  735/.  35.  8d.  received  by  the  defend 
ants  to  the  use,  as  alleged,  of  the  plaintiff,  after  deducting  207/.  4s.  2d.  in 
respect  of  a  debt  due  from  him  to  the  Bank  of  England  and  South  Wales 
District  Joint  Stock  Banking  Company,  of  which  the  defendant  Bates  was 
the  manager,  and  the  defendant  Savery  the  solicitor. 

The  receipt  of  the  money  was  not  disputed  by  the  defendants;  but  they 
put  in  a  deed  of  assignment,  bearing  date  the  23d  of  July,  1841,  made 
between  the  plaintiff  of  the  first  part,  one  William  Baker  (the  plaintiff's  late 
partner)  of  the  second  part,  and  the  defendants  of  the  third  part,  whereby, 
after  reciting  that  a  debt  of  *2040/.  had  been  proved  in  Chancery,  ptQi 
in  a  suit  there  depending,  to  be  due  to  the  plaintiff  and  Baker  in 
equal  moieties  from  the  estate  of  Edward  Allies,  deceased — that  the  partner- 
ship between  the  plaintiff  and  Baker  had  been  dissolved — that  the  plaintiff 
had  a  banking  account  with  the  said  banking  company,  and  was  indebted 
to  them  in  a  large  sum  of  money,  and  that,  at  his  request,  they  had  agreed 
to  continue  to  act  as  his  bankers  on  the  terms  that  his  moiety  in  the  debt 
should  be  assigned  to  the  defendants  as  therein  stated — it  was  witnessed, 
that  for  securing  the  payment  of  all  money  due,  or  to  become  due,  from  the 
plaintiff  to  the  company,  not  exceeding,  in  the  whole,  on  the  balance  of 
accounts,  the  principal  sum  of  500/.,  the  plaintiff  assigned  to  the  defendants 
his  moiety  of  the  debts  upon  certain  trusts ;  provided  always,  that  the  de- 
fendants, out  of  the  moneys  to  be  received  by  them,  in  the  first  place, 
should  deduct  all  costs,  &c.;  and  in  the  next  place,  should  pay  to  the  com- 
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pany,  or  to  their  assigns,  all  sums  due  from  the  plaintifif  to  the  compaDj, 
not  exceeding  500/.;  and  in  the  last  place,  should  pay  to  the  plaintiflf  the 
surplus,  if  any. 

The  money  which  the  defendants  received  was  received  by  them  under 
the  trusts  of  the  deed ;  and  it  was  objected  on  their  behalf,  that  they  were 
not  liable  at  law,  as  the  trusts  were  still  subsisting ;  or  that,  even  if  an  action 
would  lie,  the  present  action  was  misconceived  in  point  of  form,  and  that 
the  plaintiff  should  have  sued  upon  the  covenant.  The  learned  judge  at 
firs-t  intimated  an  opinion,  that  these  matters  ought  to  have  been  pleaded ; 
but,  upon  the  authority  of  My  v.  Farrish,  1  N.  R.  104,  he  nonsuited  the 
plaintiff,  reserving  leave  to  him  to  move  to  enter  a  verdict,  the  amount  of 
which  was  to  be  settled,  if  necessary,  by  an  arbitrator. 
•5921  *^^^  ^'  ^*^^^>  Serjt.,  in  the  same  term  (April  30th)  obtained  a  rule 
■"     nisi  accordingly :  he  referred  to  Burnett  v.  Lynchy  5  B.  &  C.  589, 8  D. 

6  R.  368,  and  Tilson  v.  The  Waitoick  Gas  Light  Company,  4  B.  &  C.  962, 

7  D.  &  R.  376,  in  which  the  authority  of  Jltty  v.  Parish  had  been  doubted. 

Talfourdy  Serjt.,  (with  whom  was  J5u//,)  now  showed  cause.  The  non- 
suit was  right.  In  every  case,  with  one  exception,  (that  of  debt  upon  a  de- 
mise,) where  the  rights  of  parties  are  defined  by  deed,  and  an  action  is 
brought  in  respect  of  those  rights,  neither  assumpsit  nor  debt  on  simple  con- 
tract will  lie,  but  the  action  must  be  upon  the  deed  itself;  Com.  Dig.  tit. 
Pleader  (0.  3) ;  1  Wms.  Saund.  276,  n.  (1.)  This  principle  is  thorou^y 
recognised  in  Atty  v.  Parish;  and  in  the  judgment  of  the  court  delivered 
by  Sir  J.  Mansfield,  C.  J.,  the  reason  for  the  exception  before  adverted  to 
was  given, — namely,  that  by  the  demise,  an  interest  in  the  land  has  passed. 
Wairen  v.  Connett,  8  Mod.  107,  is  an  authority  to  the  same  effect.  If  in 
this  case  the  plaintiff  had  declared  upon  the  deed,  he  must  have  stated  the 
receipt  of  the  money  by  the  defendants  under  the  terms  of  the  trust,  and 
that  after  paying  the  necessary  expenses  and  the  debt  due  from  him  to  the 
company,  a  surplus  remained  in  the  hands  of  the  defendants,  and  then  he 
must  have  assigned,  as  a  breach,  the  non-payment  over  to  him  of  the  sur- 
plus. Filme?  v.  Bumby,  ante.  Vol.  II.,  p.  529,  2  Scott,  N.  R.  689,  and 
Schack  V.  Anthony,  1  M.  &  S.  573,  are  both  authorities  for  the  defendants. 
In  the  last-mentioned  case  Lord  Ellenborough,  C.  J.,  says,  « If  a  bond 
were  given  to  a  trustee,  it  could  hardly  be  contended  that  an  action  of  as- 
sumpsit might  be  maintained  by  the  cestui  que  trust  for  the  recovery  of  the 
•59*^1  '^^"^y  secured  by  *the  bond."  That  is  almost  precisely  this  case; 
for  if  assumpsit  will  not  lie,  neither  will  debt  on  simple  contract. 
Foster  v.  Jllanson,  2  T.  R.  479,  will  perhaps  be  relied  upon  by  the  other 
side ;  but  it  is  distinguishable.  In  that  case  there  was  a  deed  between  part- 
ners, containing  covenants  to  account  yearly,  and  to  come  to  a  settlement 
at  the  expiration  of  the  partnership.  The  partnership  was  dissolved  before 
the  period  contemplated ;  the  partners  met  together  and  came  to  a  settle- 
ment of  account,  and  the  defendant  promised  to  pay  the  plaintiff  the  amount 
that  was  found  to  be  due.     And  it  was  held  that  assumpsit  would  lie  for 
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the  balance  that  had  been  so  ascertained,  the  deed  being  considered  as  mere 
matter  of  inducement  to  the  debt.  [Cresswell,  J.  That  principle  was 
recognised  in  the  recent  case  of  Roper  v.  Holland^  3  A.  &  £.  99,  4  N.  & 
M.  668,  where  the  point  is  put  in  one  sentence  by  Lord  Denman,  C.  J. 
— "  If  this  was  an  open  account,  it  was  a  trust  account."  White  v.  Parkin^ 
12  East,  578,  is  the  converse  of  Foster  v.  Mlanson,  but  it  was  decided  upon 
the  same  principle.  In  that  case  there  was  a  parol  contract,  which  \ras 
anterior  to  a  covenant  under  seal,  and  was  distinct  from  that  covenant,  and 
not  inconsistent  with  it,  and  it  was  held  that  such  a  contract  might  be  en- 
forced in  assumpsit. 

Besides,  an  action  for  money  had  and  received  implies  that  there  was  a 
sum  certain  in  the  hands  of  the  defendants,  and  the  plaintiS*  must  give  evi- 
dence of  the  particular  sum  to  which  he  is  entided ;  Harvey  v.  Archbold^ 
3  B.  &  C.  626,  5  D.  &  R.  500. 

•  At  any  rate  there  is  no  money  in  the  defendants'  hands  which  is  ascer- 
tained to  belong  to  the  plaintiff.  A  party  cannot  call  upon  trustees,  to 
account,  in  an  action  for  money  had  and  received.  The  money  never  was 
received  to  the  plaintiff's  use ;  it  was  received  for  the  *purposes  of  r^^g^ 
the  trusts  in  the  deed.  In  Case  v.  Roberts,  Holt,  N.  P.  C.  500,  ^ 
BiraaouGH,  J.,  clearly  lays  down  the  rule — « If  money  is  paid  into  the  hands 
of  a  trustee  for  a  specific  purpose,  it  cannot  be  recovered  in  an  action  for 
money  had  and  received,  until  that  specific  purpose  is  shown  to  be  at  an 
end.  The  action  for  money  had  and  received  must  not  be  turned  into  a 
bill  in  equity  for  the  purpose  of  discovery.  If  the  plaintiff  show  that  the 
specific  purpose  has  been  satisfied,  that  it  has  absorbed  a  certain  sum  only, 
and  lefl  a  balance,  such  balance  (the  trust  being  closed)  becomes  a  clear 
and  liquidated  sum,  for  which  an  action  will  lie  at  law.  Whilst  the  matter 
remains  in  account,  and  is  charged  with  the  specific  trust,  the  action  for 
money  had  and  received  will  not  lie."  English  v.  Blundelly  8  Carr.  &  P. 
332,  is  to  the  same  efifect. 

Atcherley,  Serjt.,  (with  whom  was  Peacock^)  in  support  of  the  rule.  The 
defendants  took  an  assignment  of  a  mere  chose  in  action — not  of  any  legal 
interest — whereby  they  are  authorized  to  receive  500/.,  and  it  appears  they 
have  received  more  than  700/.  The  right  to  the  money  therefore  still  re- 
mains in  the  plaintiff.  [Coltman,  J.  The  500/.  is  the  sum  which  the  bank- 
ing company  are  to  receive :  it  does  not  include  the  costs.  Cresswell,  J. 
The  defendants  are  to  receive  the  moiety  of  the  debt  from  Allies's  estate, 
whatever  it  may  produce.]  The  deed,  it  is  submitted,  operates  merely  as 
a  power  of  attorney  to  receive  the  money  for  the  plaintiff.  It  contains, 
in  fact,  no  covenant  on  the  part  of  the  defendants,  but  merely  a  proviso. 
[I'lNDAL,  C.  J.  Is  it  not,  in  efiect,  an  agreement  under  seal?  No  particular 
form  of  words  is  necessary  to  make  a  covenant ;  as  is  laid  down  in  Com. 
Dig.  tit.  Covenanty  (A.  2,)(c)]    Even  assuming  it  to  be  a  covenant,  still 

(a)  Vide  WilHatM  t.  Bwrell,  1  C.  B.  402. 
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*5951  '  ^^^^  ^^^  money  had  and  received  is  *maintainable  under  the  circum- 
stances ;  or,  at  any  rate,  the  objection  that  it  is  not  so  is  not  availa- 
ble to  the  defendants  under  the  plea  of  never  indebted.     In  Mty  v.  Parish, 
the  deed,  as  was  observed  by  Sir  J.  Mansfield,  C.  J.,  contained  several 
conflicting  provisions,  and  various  conditions  precedent;  there  are   none 
such  here.     And  that  case  has  always  been  doubted  as  an  authority.      In 
Burnett  v.  Lynch^  A.,  a  lessee,  assigned  by  deed-poll  his  interest  to  B., 
subject  to  the  performance  of  the  covenants  contained  in  the  indenture  of 
lease.     B.  took  possession  and  occupied  the  demised  premises  under  this 
assignment,  and  before  the  expiration  of  the  term  assigned  to  C.     The  les- 
sor sued  A.,  the  lessee,  for  breaches  of  covenant  committed  during  the  time 
that  B.  continued  assignee  of  the  premises,  and  recovered  damages  against 
A. ;  and  it  was  held  that  A.  might  maintain  an  action  upon  the  case   in 
tort  against  B.  for  having  neglected  to  perform  the  covenants  during  the 
time  he  continued  assignee,  whereby  A.  sustained  damage.     Holroyd,  Jr, 
there  said,  "  The  assignee,  standing  in  the  situation  of  the  original  lessee, 
is  liable  by  the  common  law  to  all  the  duties  which  were  cast  upon  the 
lessee  by  means  of  his  covenants  in  the  lease.     And,  if  that  be  so,  the  con- 
sequence seems  to  follow,  that  an  action  on  the  case  will  lie  against  the 
assignee  when  he  neglects  to  discharge  those  duties.     I  think  that  is  the 
proper  remedy.     I  have  considerable  doubt  whether  covenant  would  lie; 
but  even  if  it  would,  that  would  not  take  away  from  the  plaintiffs  the  right  to 
maintain  an  action  upon  the  case."    5  B.  &  C.  607.      [Tindal,  C.  J. 
-  Nothing  is  said  there  as  to  an  action  upon  simple  contract  being  maintain- 
able.]    My  V.  Parish  does  not  appear  to  have  been  brought  before  the 
court  in  that  case ;  but  it  was  in  Tilson  v.  The  Warwick  Gas  Light  Com- 
*5961    P^^V'     *That  was  an  action  of  debt  against  a  corporation,  brought 
by  an  attorney  for  his  costs,  and  it  was  held,  upon  general  demurrer, 
that,  even  assuming  that  a  corporation  could  not  cotitract  otherwise  than  by 
deed,  the  omission  to  set  out  a  deed  was  a  mere  matter  of  form,  and  there- 
fore ground  of  special  demurrer  only.     In  that  case  Bayley,  J.,  says,  -<1 
cannot  subscribe  to  the  law  laid  down  in  My  v.  Parish,     I  do  not  admit 
that  where  the  contract  is  such  that  the  plaintifl"  may  recover  upon  it, 
whether  it  is  by  deed,  or  not,  the  deed,  if  there  is  one,  must  be  declared 
upon  ;  on  the  contrary,  the  strong  inclination  of  my  opinion,  upon  principle, 
is,  that  though  there  is  a  deed,  still,  if  there  is  a  debt  independent  of  the 
deed,  except  that  the  amount  of  it  is  to  be  ascertained  by  the  deed,  the 
existence  of  the  deed  does  not  prevent  the  plaintiff  from  recovering  the 
debt  upon  the  common  counts. "(a)     [Cresswell,  J.  That  doctrine  would 
be  applicable  here,  if  the  defendants  had  received  money  to  your  use,  and 
the  deed  had  been  afterwards  executed.   You  might  then  perhaps  have  sued 
upon  the  implied  contract.]     Here  the  cause  of  action  is,  that  money  has 
been  received  for  the  plaintiff,  but  not  under  any  covenant.     The  action  is 


(a)  7  D.  dt  R.  381.     Vide  poet,  per  Cresswell,  J.,  p. 
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not  brought  against  the  defendants  for  not  accounting ;    but  for  money 
•"which  they  have  received,  m  which  they  have  not,  and  in  which  the  plain- 
tiflf  has,  a  legal  interest. 

But  even  if  the  action  should,  strictly  speaking,  have  been  brought  upon 
the  deed,  the  defence  is  not  admissible  on  these  pleadings.  In  point  of 
law  and  substance  the  money  was  received  to  the  plaintiff's  use ;  the  cove- 
nant, therefore,  under  which  the  defendants  claimed  a  right  to  deal  with  it, 
should  have  been  pleaded.  Filmer  v.  Burnby  is  an  authority  for  the  plain- 
tiff upon  this  point.  Bosanquet,  J.,  there  said,  "  The  material  question 
•in  this  case  is,  whether  there  was  an  agreement  by  simple  contract  r»KQ7 
between  these  parties,  or  whether  the  demand  sought  to  be  enforced  *• 
in  this  action  arose  out  of  a  contract  by  specialty.  At  the  trial,  the  learned 
judge  was  of  opinion,  upon  the  evidence,  that  no  promise  by  simple  con- 
tract had  been  established ;  and  he  accordingly  direqted  a  verdict  to  be 
entered  for  the  defendant  upon  the  first  issue.  It  has  been  contended  that 
this  direction  was  erroneous.  First,  it  is  said,  that  there  was  a  complete 
agreement  by  parol  antecedently  to  the  execution  of  the  deed ;  and  no 
doubt,  if  such  an  agreement  had  once  existed,  the  means  by  which  it  had 
been  put  an  end  to  would,  under  the  new  rules,  be  properly  the  subject  of 
a  special  plea."  That  certainly  was  a  case  of  a  consummated  parol  lia- 
bility existing  antecedently  to  the  execution  of  a  deed.  This  is  the  con- 
verse. Here,  no  action  would  lie  till  the  money  was  received ;  and  as 
soon  as  it  was  received,  that  fact  gave  the  right  of  action  to  the  plaintiff. 

The  only  remaining  question  is,  whether  the  action  lies  before  an  account 
has  been  stated,  or  a  settlement  had,  between  the  parties.  But  this  is  not 
the  ordinary  case  where  trustees  take  a  legal  interest ;  the  defendants  here 
lake  a  mere  equitable  interest.  Where  land  or  goods  are  conveyed  to 
trustees  it  may  be  that  something  must  be  done  before  the  cestui  que  trust 
can  sue  them  at  law ;  but  this,  being  the  assignment  of  a  chose  in  action^  is 
a  very  different  case. 

TiNDAL,  C.  J.  This  is  an  action  of  debt  for  money  had  and  received  by  the 
defendants  to  the  use  of  the  plaintiff.  The  ground  and  principle  upon  which 
this  form  of  action  is  maintainable  is,  that  the  defendant  has  received  money 
which,  ex  aquo  et  bono^  belongs  to  the  plaintiff.  The  action  was  brought 
into  general  use  in  •the  time  of  Lord  Mansfield  ;  and  it  has  always  r«59o 
rested  upon  that  ground.  I  am  not  aware  that  the  action  has  ever 
been  allowed,  except  in  cases  where  a  known  specific  sum  has  been  re- 
ceived by  the  defendant,  to  which  the  plaintiff  is  entitled ;  as  where  such 
money  has  been  received  without  consideration,  or  where  it  has  been 
received  justly  in  the  first  instance,  and  the  consideration  has  failed  after- 
wards ;  in  such  cases,  the  defendant  holds  the  money,  in  justice  and  equity, 
to  the  use  of  the  plaintiff.  But,  in  this  case,  after  the  money  had  come 
into  the  hands  of  the  defendants,  something  remained  to  be  done  under  the 
contract  before  any  portion  of  it  was  to  go  over  to  the  plaintiff.  The  de- 
fendants were  to  receive  the  proceeds  of  the  suit,  upon  three  specific 
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trusts  — first,  to  pay  all  costs,  charges,  and  expenses;  secondly,  to  pay  to 
the  banking  company  any  debt  due  to  them  from  the  plaintifT,  not  exceed-* 
ing  the  sum  of  500/. ;  and,  thirdly,  to  pay  the  surplus,  if  any,  over  to  the 
plaintiff.     The  only  right  of  the  plaintiff  to  recover  any  thing  is,  therefore, 
under  the  provisions  of  the  third  trust.     But  this  action  is  brought  before  it 
appears  that  any  thing  has  been  done  under  the  trust — before  it  has  been 
ascertained  what  sum  is  due  and  payable  from  the  plaintiff  to  the  banking 
company.     The  plaintifi^indeed,  says  that  the  defendants  have  received 
more  than  the  banking  company  can  possibly  be  entitled  to,  the  amount  to 
be  paid  to  them  being  limited  to  500/.     But  what  sum  is  payable  to  them, 
and  what  is  the  amount  of  the  costs  and  charges  to  be  paid  out  of  the  mo- 
ney, are  facts  which  are  left  undetermined.     It  may  be  that  the  amount  of 
such  costs  and  charges  will  completely  absorb  the  surplus  beyond  the 
amount  to  which  the  banking  company  are  entitled.     The  whole  is  left  in 
complete  uncertainty.     The  plaintiff  ought  to  have  filed  a  bill  in  equity  for 
•5991     ^"  account.     If  the  present  action  was  held  to  be  maintainable,  *I 
will  venture  to  say  it  would  be  the  first  instance  of  the  kind.     In- 
deed the  case  of  Roper  v.  Holland,  3  A.  &  E.  99,  4  N.  &  M.  668,  is  an 
answer  to  the  present  action ;  as  is  also  what  is  said  in  Case  v.  Roberts, 
Holt,  N,  P.  C.  500,  by  Burrough,  J.,  who  states  the  principle  concisely, 
correctly,  and  intelligibly.     Looking  at  all  the  facts  of  the  present  case,  it 
appears  to  me  to  come  within  that  class, — of  which  class  are  Weston  v. 
LowneSj  1  Dougl.  23,  and  Power  v.  Wells,  Cowp.  818, — where  money  has 
been  paid  upon  a  special  contract,  and  it  has  been  held  that,  unless  that  con- 
tract be  rescinded,  the  party  has  no  right  to  bring  money  had  and  recei\*ed. 
The  money  in  this  case  was  received  under  a  special  contract,  which  still 
remains  open.     I  think,  therefore,  the  rule  to  set  aside  the  nonsuit  must  be 
discharged. 

CoLTMAN,  J.  I  think  the  doctrine  laid  down  in  Case  v.  Roberts  puts  an 
end  to  this  case.  All  the  costs  were  to  be  paid  out  of  the  money  to  be 
received  by  the  defendants  before  the  plaintiff  would  have  any  right  to  the 
surplus.  If  a  definite  sum  of  money  had  been  fixed  to  be  paid  as  costs, 
and  then  the  surplus  was  to  be  paid  over,  there  might  have  been  no  diffi- 
culty ;  but  the  present  case  is  very  different. 

Cresswell,  J.  I  also  think  that  the  nonsuit  in  this  case  was  quite  right. 
Two  objections  were  taken  at  the  trial — first,  that  the  action  should  have 
been  brought  on  the  deed,  and  not  in  debt  upon  simple  contract ;  and, 
secondly,  that  as  the  trusts  under  which  the  money  was  received  by  the 
defendants  were  not  closed,  the  action  for  money  had  and  received  did 
not  lie. 

It  is  not  necessary  to  determine  the  first  point  in  this  case.     At  the  same 

*6001     ^^^^  ^  ™^y  ^^y*  ^^^^  *^^y  ^'  *Parishy  1  N.  R.  104,  seems  to  be 

a  strong  authority  in  support  of  it.     It  has  been  said  that  that  case 

is  overruled  by  TUson  v.  The  Wamnck  Gas  Light  Company,  4  B.  &  C.  962, 

7  D.  &  R.  376 ;  but  I  do  not  think  so.     The  point  was  not  necessary  to 
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the  decision  of  that  case ;  and  there  is  a  considerable  difference  in  the  two 
reporters  as  to  the  language  that  fell  from  Bayley,  J.,  (his  lordship  read  the 
passage  from  7  D.  &  R.  381,  as  set  out,  ante  p.  596.)  In  4  B.  &  C,  page 
968,  the  language  of  the  learned  judge  is  much  more  limited  as  to  the  effect 
otAtty  V.  Parish.  He  is  there  reported  to  have  said,  "  I  am  not  convinced 
by  the  case  of  My  v.  Parish^  that  where  a  contract  appears  upon  the  face 
of  a  declaration  to  be  such  that  the  plaintiff  may  recover,  whether  the  con- 
tract be  by  deed  or  not,  that  it  is  necessary  to  declare  upon  the  deed  if  there 
be  one."  All  therefore  that  the  learned  judge  says  is,  be  it  that  Atty  v. 
Parish  is  good  law,  still  it  does  not  convince  me  that  under  a  given  state 
of  circumstances  it  is  necessary  to  declare  on  the  deed.  He  then  goes  on 
to  say,  "The  strong  impression  upon  my  mind  is  that,  upon  principle, 
although  there  be  a  deed  between  the  parties,  yet  if  there  be  a  debt  inde- 
pendent of  the  deed,  the  existence  of  the  deed  will  not  prevent  the  party 
from  recovering  that  debt  upon  the  common  counts."  That  may  be  so, 
and  ^Uy  v.  Parish  may  be  very  good  law  notwithstanding.  It  may  be  ob- 
served too,  that  HoLROYD,  J.,  does  not  say  any  thing  with  respect  to  that 
case.  I  think  it  may  well  be  said  that,  if  money  is  received  by  a  party, 
under  circumstances  which  would  raise  an  implied  promise  to  pay  it  over  to 
another,  or  received  under  an  express  promise  so  to  pay  it  over,  and  subse- 
quendy  a  deed  is  entered  into  between  these  parties  in  order  to  ascertain 
the  amount  to  be  *paid  over,  an  action  as  simple  contract  can  be  r*crt^ 
sustained.  But  what  contract  is  there  here  independent  '  f  the 
deed?  The  money  is  to  be  taken,  and  dealt  with,  by  the  defendants.,  under 
the  deed.  There  is  an  express  contract  in  that  deed,  and  no  other  contract 
can  be  implied. 

As  to  the  point  on  the  pleadings,  it  is  said  that  the  defence  insisted  upon 
is  not  admissible  under  the  plea  of  never  indebted.  But  the  case  of  Filmer 
v.  Bumbyy  ante,  Vol.  II.,  p.  529,  2  Scott,  N.'R.  689,  seems  to  me  to  be  pre- 
cisely in  point  upon  that  question.  The  present  case  falls  within  the  rule 
there  laid  down  by  the  judges.  If  there  has  been  an  original  independent 
simple  contract  which  is  merged  in  a  deed,  it  may  be  necessary  to  plead  the 
deed :  but  here,  the  only  contract  between  the  parties  is  by  deed,  there  never 
having  been  any  simple  contract  between  them.  It  appears  to  me  therefore 
that  the  deed  was  admissible  in  evidence  under  the  plea  of  nei^er  indebted. 

As  to  the  other  point,  I  think  the  opinion  of  Burrough,  J.,  in  Case  v.  Ro- 
bertSf  is  decisive.  This  is,  palpably,  an  open  trust ;  under  which  several 
things  remained  to  be  done  by  the  defendants.  Suppose  the  plaintiff  had 
brought  his  action  upon  the  covenant,  he  must  have  sued  for  the  surplus, 
after  showing  that  the  trust  had  been  performed.  He  was  not  in  a  situation 
to  show  that  fact  in  this  case ;  and  perhaps  that  may  be  the  reason  why  the 
present  form  of  action  was  adopted. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  nonsuit  ought  to  stand 

Rule  discharged. 
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•602]  •DOE  dem.  POPE  v.  ROE.     May  30. 

In  an  ejectment  for  seven  houses  adjoining  each  other,  and  held  under  one  lease,  the  tenania 
of  four  having  been  duly  served,  the  court  granted  a  «  serviceable  rule  absolute^  as  to  the 
other  three,  which  were  empty,  upon  an  affidavit  stating  that  the  tenant  bad  left  them  and 
embarked  with  his  family  for  America,  that  the  lessee  was  dead,  intestate,  and  insolvent, 
and  that  copies  of  the  declaration  and  notice  had  been  affixed  on  the  outer  doors  of 
the  three  houses,  and  a  copy  served  on  one  D.,  the  attorney  for  one  Jones,  who  had  been  in 
the  habit  of  receiving  the  rents. 

Ejectment,  for  seven  houses  situate  in  Great  John  street,  in  the  parish 
of  St.  John,  Southwark,  adjoining  each  other,  and  held  under  one  lease. 

Channell,  Serjt.,  moved  for  judgment  against  the  casual  ejector.     As  to 
four  of  the  houses,  the  tenants  had  been  duly  served ;  as  to  the  three  re- 
maining houses,  numbered  16,  17  and  18,  the  affidavit  stated  that  they 
were,  and  had  been  for  some  time  past,  unoccupied,  and,  in  consequence 
thereof,  and  there  being  no  person  in  or  about  the  said  three  several  last- 
mentioned  houses,  or  any  of  them,  the  deponent  was  unable  to  serve  a  copy 
of  the  declaration  and  notice  at  any  of  the  three  houses,  but  that  he  affixed 
a  copy  upon  the  outer  door  of  each  of  those  houses ;  that  all  the  houses 
mentioned  in  the  declaration,  and  for  which  this  ejectment  was  brought, 
were  adjoining  each  other,  and  were  comprised  in  one  lease  thereof  granted 
to  one  John  Whayman,  deceased,  and  which  lease  was  not  expired ;  that 
the  deponent  had  been  informed  and  believed  that  Whayman  died  some 
time  since  intestate  and  insolvent,  and  he  had  not  been  able  to  discover 
who  was  Whayman's  personal  representative,  nor  did  he  know  where  the 
supposed  owner  or  landlord  of  the  three  last-mentioned  houses  could  be 
found,  other  than  at  the  premises  mentioned  in  the  declaration,  where  the 
deponent  was  informed,  by  the  tenants  of  the  said  other  houses,  that  one 
Jones  had  been  in  the  habit  of  attending  to  receive  the  rents  of  the  said  pre- 
mises ;  but,  the  deponent  having  been  informed  that  Mr.  George  Drew  was 
•6031     ^^^  attorney  and  solicitor  of  •the  person  named  Jones,  who  received 
the  said  rents  of  the  said  premises  as  aforesaid,  he,  the  deponent, 
personally  served  Drew  with  the  declaration  and  notice,  by  delivering  a  copy 
thereof  to  Drew,  who  admitted  to  the  deponent  that  he  was  the  attorney  for 
Jones.     The  learned  serjeant  submitted  that  enough  had  been  done  to  en- 
title him  at  least  to  a  rule  nisi ;  and  he  cited  Doe  dem.  Osbaldision  v.  Roe^ 
1  Dowl.  P.  C.  456,  where,  the  affidavit  stating  that  inquiry  had  been  made 
for  Cook,  one  of  the  tenants,  on  the  premises,  that  it  was  found  that  he  and 
his  family  had  left  the  premises,  and  were  understood  to  have  embarked  for 
America,  and  not  to  intend  to  return,  and  that  the  declaration  and  notice 
had  been  affixed  on  the  door  of  Cook's  house,  and  had  also  been  delivered, 
and  read  over  and  explained,  to  a  person  on  the  premises,  who  was  servant 
to  one  of  the  tenants  of  other  part  of  the  premises,  the  court  granted  a  rule 
nisi,  directing  that  it  should  be  served  in  the  same  manner  as  the  declaration 
had  been  served. 

TmDAL,  C.  J.     The  two  cases  seem  very  much  alike.     Take  a  rule  nisi 
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The  rest  of  the  court  concurring,  the  rule  was  drawn  up  as  follows : 
B  lie  absolute,  unless  cause  shown  to  the  contrary  on  Tuesday  next 
— service  of  the  rule,  by  affixing  a  copy  on  the  respective  outer 
doors  of  the  houses  numbered  16,  17  and  18,  in  Great  John 
street,  in  the  parish  of  St.  John,  South wark,  being  part  of  the  pre- 
mises in  question,  and  by  leaving  another  copy  at  the  office  of 
Mr.  George  Drew,  in  the  said  affidavit  named,  to  be  deemed 
good  service. 


•POTT  and  Others,  Assignees  of  WEATHERBY  and  Others,       [*604 
Bankrupts,  v.  BEAVAN.     June  3. 

Where  a  party  is  indebted  to  a  trader  in  a  sum  bearing  interest,  the  assignees  may  recover  in- 
terest accruing  subaequently  to  the  bankruptcy,  although  there  be  no  express  reservation  of 
interest 

Assumpsit,  for  money  lent  and  paid  by  the  bankrupts,  money  had  and 
received  to  their  use,  interest  and  money  due  to  them  upon  an  account 
stated,  with  a  count  for  interest  accruing  after  the  bankruptcy. 

Plea,  non  assumpsit. 

At  the  trial  before  Rolfe,  B.,  at  the  last  Liverpool  spring  assizes,  it  ap» 
peared  that  the  defendant  was  indebted  to  the  bankrupts,  who  were  bank« 
ers,  in  351/.  for  advances  made  to  one  Williams,  his  agent.  A  verdict  was 
taken  for  the  plaintifis,  damages  392/.  18s.  6{/.,  with  leave  to  the  defendant 
to  move  to  reduce  the  amount  by  striking  out  41/.  I8s.  6(/.,  a  sum  allowed 
by  the  jury  for  interest  since  the  stoppage  of  the  bank. 

Murphy y  Serjt.,  having  in  Easter  term  last  obtained  a  rule  accordingly, 
and  also  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
eviflence, 

Talfourdj  Serjt.,  (with  whom  was  Tbm/iTWon,)  now  showed  cause.  The 
question  is,  whether  the  bankruptcy  put  an  end  to  the  defendant's  liability 
to  pay  interest.  In  Moore  v.  Voughtorij  1  Stark.  N.  P.  487,  the  assignees 
were  held  entitled  to  recover  interest.  [Tindal,  C.  J.  Was  there  not 
some  party  to  whom  the  defendant  might  have  paid  the  debt  notwithstand- 
ing the  bankruptcy  ?]  An  official  assignee  was  appointed  immediately ;  and, 
consequently,  the  bankruptcy  imposed  no  difficulty  upon  the  defendant. 
The  principle  on  which  interest  is  allowed*  to  be  recovered  is  clearly  r^gng 
established  by  the  cases  of  De  HavUand  v.  Bowerbank^  1  Campb.  50 ; 
DeBemales  v.  FulleTj  2  Campb.  426 ;  Bruce  v.  Hunter,  3 Campb.  467 ;  Mwal 
V.  Jones,  Mood.  &  Malk.  449 ;  Calton  v.  Bragg,  15  East,  223  ;  and  Hig- 
gins  V.  Sargent,  2  B.  &  C.  348,  3  D.  &  R.  613 ;  and  the  bankruptcy  can 
have  no  effect  in  varying  the  contract  between  the  parties. 

Murphy,  Serjt.,  in  support  of  his  rule.  Though  the  defendant  may  have 
been  liable  to  pay  interest  to  the  bankerf,  such  liability  ceased  upon  their 
becoming  bankrupt.  In  Cameron  v.  Smith,  2  B.  &  Aid.  305,  it  was  held 
that  interest  accruing  before  the  act  of  bankruptcy,  cannot  be  added  to  the 
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principal  sum  due  on  a  bill  of  exchange,  so  as  to  constitute  a  good  petition- 
ing creditor's  debt,  unless  interest  be  payable  oa  the  face  of  the  bill.  Sup- 
pose here  that  the  parties  were  reversed,  and  the  bankers  indebted  to  the 
defendant  at  the  time  of  their  stopping  payment ;  would  he  have  been  en- 
titled to  claim  interest  from  their  assignees  ? 

TiNDAL,  C.  J.  In  this  case,  if  the  banking-house  had  not  stopped  pay- 
ment, the  liability  of  the  defendant  to  pay  interest  would  have  continued : 
and  I  do  not  see  upon  what  principle,  after  the  statute  of  the  6  G.  4,  c.  16, 
s.  63,  has  vested  in  the  assignees  all  the  rights  of  the  bankrupts  in  such 
ample  and  distinct  terms  as  these — namely,  that  <<  the  commissioners  shall 
assign  to  the  assignees,  for  the  benefit  of  the  creditors  of  the  bankrupt,  all 
the  present  and  future  personal  estate  of  such  bankrupt,  wheresoever  the 
same  may  be  found  or  known,  and  all  property  which  he  may  purchase,  or 
*6061  ^'^^^^  ™^y  revert,  descend,  be  devised  or  bequeathed,  *or  come  to 
him  before  he  shall  have  obtained  his  certificate ;  and  the  commis- 
sioners shall  also  assign  as  aforesaid  all  debts  due  or  to  be  due  to  the  bank- 
rupt, wheresoever  the  same  may  be  found  or  known,  and  such  assignment 
shall  vest  the  property,  right,  and  interest  in  such  debts  in  such  assignees, 
as  fully  as  if  the  assurance  whereby  they  are  secured  had  been  made  to  such 
assignees,"  &c. :  we  can  hold  the  interest  of  the  assignees  to  be  less  ex- 
tensive than  that  of  the  bankers  before  the  bankruptcy.  It  seems  to  me  that 
as  the  bankers  were  entided  to  interest  at  the  time  of  their  bankruptcy,  so 
the  assignees  are  entitled  to  the  interest  which  has  subsequently  accrued. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Notwithstanding  the  bank- 
ruptcy, it  was  the  duty  of  the  defendant,  as  well  as  his  interest,  to  discharge 
the  debt  owing  by  him  to  the  bank.  This  is  a  very  different  case  from  that 
put  of  a  debt  due  Jrom  the  estate  of  the  bankrupts.  A  creditor  is  bound  to 
come  forward  and  prove  his  debt.  But  assignees  are  not  bound  to  hunt  out 
all  the  debtors. 

Maule,  J.,  and  C&esswell,  J.,  were  absent. 

Rule  discharged. 


•607]     •GORDON,  REID,  and  PfflPPS,   v.   ELUS  and  Another. 

June  11. 

In  aBsumpsit  by  A.,  B.  and  C.  against  D.,  upon  a  money  demand,  D.  pleaded  that  the  plaintift 
carried  on  business  in  partnership ;  that  the  plaintiff  A.,  with  the  privity  and  concurrence  of 
the  plaintifis  B.  and  C,  requested  A.  to  sell  certain  property  belonging  to  D.,  B.  and  C.  as 
copartners,  which  D.  thereupon  agreed  to  do ;  that,  at  the  time  A.  requested  D.  to  sell,  and 
also  at  the  time  of  the  sale,  and  of  the  making  the  loans  and  advances  by  D.  to  A.  therein- 
after mentioned,  D.  believed  A.  to  be  the  sole  owner  of  the  property,  and  that  he  had  full  an- 
thority  to  dispose  of  it  for  his  sole  use  and  benefit,  D.  having  no  knowledge  that  B.  and  C* 
had  any  interest  in  it ;  that,  after  D.  had  been  so  retained  and  employed  to  sell  the  property, 
and  before  it  was  sold,  and  before  he  nad  any  notice  or  knowledge  that  A.  was  not  solely 
possessed  of  and  interested  in  the  property,  D.,  at  the  request  of  A.,  lent  divers  sums  of  money 
to  A.;  that,  before  D.  lent  the  said  money  to  A.,  it  was  agreed  between  them  that  D.  should 
•retain,  deduct,  and  reimburse  himself  the  full  amount  out  of  the  proceeds  of  the  property ; 
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that  B.  was  indaced  to  lend  and  did  lend  the  said  money  to  A.  upon  the  fiiith  and  in  con- 
sideration of  such  a^eement ;  and  that  D.  did  sell  and  dispose  of  the  said  property  for  A., 
the  other  plaintiffs  suffering  and  permitting  A,  to  deal  therewith  (U  his  own  sole  property,  without 
objection  or  interference  ;  and  the  plea  then  justified  retaining  the  money  to  reimburse  D.  for 
such  advances  under  the  said  agreement. 

To  this  plea  the  plaintifis  replied  that  B.  and  C.  did  not  suffer  or  permit  J.  to  deal  with  the  said 
property  as  kisoum  sole  property, 

A  verdict  having  been  found  for  the  plaintiffs : — Held,  on  motion  to  arrest  the  judgment,  that 
enough  of  the  plea  remained  unanswered  to  constitute  a  sufficient  bar  to  the  plaintiff's  right 
to  recover;  that  the  replication  traversed  an  immaterial  allegation;  but  that  the  propel  course 
was,  not  to  arrest  the  judgment,  but  to  award  a  repleader. 

The  role  that  a  repleader  is  never  awarded  in  favour  of  the  party  who  made  the  first  fault,  ap- 
plies only  where  the  issue  is  found  against  that  party. 

Assumpsit  for  money  had  and  received  and  upon  an  account  stated. 

Pleas — first,  except  as  to  160/.,  non  assumpsit — secondly,  except  as 
aforesaid,  a  set-off — thirdly,  except  as  aforesaid,  that,  before  the  money  in 
the  declaration  mentioned  had  been  had  or  received  by  the  defendants,  and 
also  before  the  stating  of  the  account  in  the  declaration  mentioned,  or  either 
of  them,  to  wit,  on  the  1st  of  July,  1842,  the  plaintiffs  carried  on  the  trade 
and  *business  of  founders  in  partnership  together ;  and  thereupon,  r*f*r)o 
while  the  plaintiffs  continued  to  be  and  were  such  partners,  to  wit, 
on,  &c.,  aforesaid,  the  plaintiff  Gordon,  with  the  privity  and  concurrence 
of  the  other  plaintMs,  requested  the  defendants,  who  then  carried  on,  and 
still  carry  on,  in  partnership  together,  the  trade  and  business  of  auctioneers 
and  appraisers,  and  also  then  retained  and  employed  them  the  defendants 
as  such  auctioneers  to  put  up  to  sale  and  dispose  of  certain  property  of  and 
belonging  to  the  plaintifis  as  such  copartners  as  aforesaid,  which  the  de- 
fendants then  consented  and  agreed  to  do :  that,  at  the  time  when  Gordon 
so  requested  them  to  sell  and  dispose  of  the  said  property,  and  also  at  the 
time  of  their  selling  and  disposing  thereof,  and  at  the  times  when  the  debts 
and  moneys  thereinafter  mentioned  to  have  been  due  from  Grordon  to  the 
defendants  became  and  were  due  and  were  incurred,  as  thereinafter  men- 
tioned, the  defendants  believed  that  Gordon  was  the  sole  and  exclusive 
owner  of  the  said  property,  and  had  full  power  and  lawful  and  absolute 
authority  to  sell  and  dispose  of  the  same,  and  to  receive  the  proceeds  thereof 
BL^  and  for  his  own  property,  and  for  his  own  sole  use,  benefit,  and  advan- 
tage, the  defendants  then  having  no  notice  or  knowledge  whatsoever  that 
the  other  plaintiffs,  or  any  other  person,  had  any  right,  title,  estate,  or 
interest  whatever  in  the  said  property,  or  any  part  thereof:  that  the  defend- 
ants afterwards,  to  wit,  on,  &c.,  aforesaid,  sold  and  disposed  of  the  said 
property  for  certain  sums  of  money,  being  the  same  identical  moneys  in  the 
declaration  above-mentioned  and  for  which  the  action  was  brought :  that, 
after  Gordon  had  so  retained  and  employed  the  defendants  as  aforesaid,  and 
before  the  defendants  or  either  of  them  had  any  notice  that  Gordon  was  not 
the  sole  and  exclusive  owner  of  the  said  property  or  of  the  proceeds  thereof, 
and  before  and  at  the  commencement  of  the  ^action,  to  wit,  on,  r«aQg 
&c.,  aforesaid,  Gordon  became  and  was,  and  ever  since  had  been 
and  still  was,  indebted  to  the  defendants  in  a  large  sum  of  money,  to  wit 
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5000/.,  for  work  and  labour  of  the  defendants,  by  them  before  then  done 
and  performed  for  Gordon  at  his  request,  and  for  money  lent  by  the  defend- 
ants to  Gordon  at  his  like  request,  and  for  money  paid  by  the  defendants 
for  the  use  of  Gordon  at  his  like  request,  and  for  money  found  to  be  due  to 
the  defendants  from  Gordon  upon  an  account  then  stated  between  them ; 
which  sum  of  money  so  due  to  the  defendants  from  Gordon  as  aforesaid 
exceeded  the  moneys  in  the  declaration  mentioned,  except  as  aforesaid,  and 
out  of  which  sum  the  defendants  were  ready  and  willing  and  thereby  offered 
the  full  amount  of  the  moneys  in  the  declaration  mentioned,  except  as  afore- 
said.   Verification. 

Fourthly — as  to  so  much  of  the  causes  of  action  as  related  to  the  moneys 
in  the.declaration  mentioned,  except  as  aforesaid, — payment. 

Fifthly — as  to  so  much  of  the  causes  of  action  as  related  to  the  sum  of 
352/.  Is.  &/.,  parcel  of  the  moneys  in  the  declaration  mentioned — that, 
before  the  said  moneys  had  been  had  or  received  by  the  defendants,  and 
also  before  the  stating  of  the  accounts  in  the  declaration  mentioned,  or 
either  of  them,  to  wit,  on  the  1st  of  July,  1842,  the  plaintiffs  carried  on  the 
trade  and  business  of  founders  in  partnership  together;  and  thereupon,  while 
they  the  plaintiffs  continued  to  be  and  were  such  partner^  as  aforesaid,  to 
wit,  on,  &c,  aforesaid,  Gordon,  with  the  privity  and  concurrence  of  the 
other  plaintiffs,  requested  the  defendants,  (they  then  and  still  being  and  car- 
rying on  in  partnership  together  the  trade  or  business  of  auctioneers  and 
appraisers,)  and  also  then  retained  and  employed  them  the  defendants  to 
put  up  to  sale  and  dispose  of  certain  property  of  and  belongbg  to  the  said 
*6101     ^^^  ^^^  ^^  ^^^  plaintiffs  as  such  ^copartners  as  aforesaid ;  which  they 
the  defendants  then  consented  and  agreed  to  do :  that  at  the  time 
when  Gordon  so  requested  them  to  sell  and  dispose  of  the  said  property, 
and  also  at  the  time  of  their  selling  and  disposing  thereof,  and  of  their 
making  the  loans  and  advances  to  Gordon  thereinafter  mentioned,  the  de- 
fendants believed  that  Gordon  was  the  sole  and  exclusive  owner  of  the  said 
property,  and  had  full  power  and  lawful  and  absolute  authority  to  sell  and 
dispose  of  the  same,  as  his  own  property,  and  for  his  own  sole  use,  benefit, 
and  advantage,  the  defendants  then  having  no  knowledge  or  notice  what- 
soever that  the  other  plaintiffs  or  any  other  person  had  any  right,  tide,  estate, 
or  interest  whatsoever  in  the  said  property :  that,  after  they  had  been  so 
applied  to  and  requested  and  retained  and  employed  by  Gordon  to  sell  and 
dispose  of  the  said  property  as  aforesaid,  and  before  the  same  had  been  sold 
or  disposed  of,  and  before  they  had  any  notice  or  knowledge  whatsoever 
that  Grordon  was  not  solely  and  exclusively  possessed  of  and  interested  in 
the  said  property,  to  wit,  on  the  1st  of  January,  1842,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  the  suit,  the 
defendants,  at  the  request  of  Gordon,  lent  and  advanced  to  him  divers  sums 
of  money,  in  the  whole  amounting  to  the  sum  of  money  in  the  introductory 
part  of  that  plea  mentioned ;  that,  before  the  defendants  lent  or  advanced 
the  last-mentioned  moneys  or  any  part  thereof  to  Gordon,  to  wit,  on,  &c  . 
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last  aforesaid,  it  was  agreed  between  him  and  them  that  the  defendants 
should  and  might  retain,  deduct,  and  reimburse  themselves  the  full  amount 
of  the  said  moneys  out  of  the  proceeds  of  the  said  property  so  to  be  sold  and 
disposed  of  as  aforesaid ;  that  the  defendants  were  induced  to  advance  and 
lend  the  said  moneys,  and  did  advance  and  lend  the  same,  to  Gordon,  upon 
the  faith  and  confidence  and  in  consideration  of  the  •last-mentioned  r*gi  i 
agreement,  and  not  otherwise ;  that  afterwards,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on,  &c.,  aforesaid,  the  defendants  did  sell  and 
dispose  of  the  said  property  for  Gordon,  the  other  plaintiffs  at  the  several 
times  aforesaid  svffering  and  permitting  Gordon  to  deal  therewith  as  his  own 
sole  property  vrithout  objection  or  interference^  and  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on,  &c.,  last  aforesaid,  received  the  money 
for  which  the  same  was  so  sold  as  aforesaid :  that  the  said  money  in  the 
declaration  mentioned  to  be  due  from  them  to  the  plaintifts  was  the  same 
identical  money  which  the  defendants  received  as  the  price,  purchase  money, 
and  proceeds  of  the  said  property,  and  not  other  or  different ;  wherefore  they 
the  defendants  did,  in  pursuance  of  the  said  agreement,  and  before  the  com- 
mencement of  the  suit,  retain  the  said  sum  of  money  in  the  introductory 
part  of  that  plea  mentioned,  for  the  purpose  of  reimbursing  themselves  the 
moneys  so  advanced  and  lent  by  them  to  Gordon  as  aforesaid.  Verifi- 
cation. 

Sixthly — as  to  so  much  of  the  causes  of  action  as  related  to  the  sum  of 
350/.,  other  parcel  of  the  moneys  in  the  declaration  mentioned  than  the  sum 
in  the  introductory  part  of  the  fifth  plea — a  similar  plea  to  the  last. 

Seventhly — as  to  the  residue  of  the  declaration — payment  of  160/.  into 
court- 
On  the  first  plea,  the  plaintiffs  joined  issue.  To  the  second,  they  re- 
plied that  they  were  not  indebted,  modo  et/ormd.  To  the  third,  that  at 
the  time  of  the  selling  and  disposing  of  the  property  in  the  said  third  plea 
mentioned  as  therein  alleged,  the  defendants  had  knowledge  that  Gordon 
was  not  the  sole  and  exclusive  owner  of  the  said  property, — concluding  to 
the  country.  To  the  fourth,  a  traverse  of  the  alleged  payment.  To  the 
fifth,  that  Reid  and  Phipps  did  not  suffer  or  permit  •Gordon  to  (••gi  o 
deal  with  the  property  in  the  fifth  plea  mentioned  as  his  own  sole 
property,  modo  et/ormd.  To  the  sixth,  that  Reid  and  Phipps  did  not 
suffer  or  permit  Gordon  to  deal  with  the  said  property  as  his  sole  propertjr^ 
withouJt  objection  or  interference^  (a)  modo  et  formA.  Upon  the  last  plea 
they  took  the  money  out  of  court. 

At  the  trial  before  Coltman,  J.,  at  the  sittings  at  Westminster  after  last 
Hilary  term,  a  verdict  was  found  for  the  plaintiffs,  damages  835/.  I85.  4(/., 
beyond  the  160/.  paid  into  court. 

Sir  r.  TTi/de,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  to  arrest  the 
judgment  as  to  so  much  of  the  demand  as  was  included  in  the  introductory 

(a)  QiMETCy  whether  the  wordi  in  italio  do  not  raioe  a  negative  pregnant 
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part  of  the  fifth  and  sixth  pleas,  (a)  on  the  ground  that  the  replications  to 
those  pleas  took  issue  upon  an  immaterial  allegation,  and  left  unanswered 
sufficient  matter  to  constitute  a  good  bar  to  so  much  of  the  cause  of  action 
as  those  pleas  respectively  professed  to  answer.    He  cited  Wallace  v.  Kelsall^ 
7  M.  &  W.  264,  8  Dowl.  P.  C.  841 ;  Jiynes  v.  Yates,  9  B.  &  C.    532, 
4  Mann.  &  R.  613 ;  Sparrow  v.  Chisman,  9  B.  &  C.  241, 4  Mann.  &  R.  206  • 
Jacnud  v.  French,  12  East,  317 ;  Richmond  v.  He€q>y,  1  Stark.  N.  P.  C.  202. 
Channell,  Serjt.,  (with  whom  was  Bovill,)  on  a  former  day  in  this  term, 
showed  cause. — The  fifth  and  sixth  pleas,  although  addressed  to  different 
sums,  are  substantially  the  same.     It  is  submitted  that  the  allegation  that 
*61  *?!     *^  traversed  in  the  replication, — viz.,  that  Reid  and  Phipps  suffered 
and  permitted  Gordon  to  deal  with  the  property  in  the  plea  men- 
tioned, as  his  own  sole  property,  was  essential  to  make  the  plea  good.   TTic 
sum  mentioned  in  the  introductory  part  of  the  plea  is  stated  to  be  an  ad- 
vance to  Gordon,  and  not  to  the  partnership,  upon  an  agreement  that  the 
defendants  might  reimburse  themselves  out  of  the  proceeds  of  the  sale  of 
the  goods.     The  agreement  by  Gordon  did  not  bind  his  partners,  inasmuch 
as  the  plea  discloses  no  express  authority  from  them,  and  the   implied 
authority  belonging  to  him  as  a  partner,  would  not  suffice  to  make  the 
agreement  good.     The  plea  therefore  proceeds  to  state  other  circumstances 
to  supply  the  want  of  such  authority — that  Gordon,  with  the  privity  and 
concurrence  of  the  other  plaintifis,  retained  and  employed  the  defendants  to 
sell  certain  property  belonging  to  the  firm ;  that,  at  the  time  when  Gordon 
so  applied  to  the  defendants  to  sell,  and  at  the  time  of  the  sale,  and  of  the 
defendants  making  the  advances  to  Gordon,  they  believed  him  to  be  the  sole 
owner  of  the  property,  and  that  he  had  full  authority  to  dispose  of  it  as  his 
own,  the  defendants  having  no  notice,  and  not  knowing,  that  other  plain- 
tiffs had  any  interest  in  it:  and  the  plea  then  alleges  the  fact  that  is  tra- 
versed, that  the  other  plaintiffs  permitted  Gordon  to  deal  with  the  property 
as  his  own.     The  object  of  the  plea  is,  to  make  out  an  identity  between 
Gordon  and  the  firm  of  which  he  is  a  member,  in  order  to  let  in  a  set-off: 
and  in  this  view  it  was  essential  that  the  plea  should  contain  the  allegation 
in  question,  showing  that  Reid  and  Phipps  had  made  Gordon  their  agent  io 
.he  matter.     The  plea  seems  to  have  been  framed  chiefly  with  a  view  to  the 
•6141     ^^c*s^^"  '"  George  Y.  Clagett,  1  T.  R.  359,  recognised  in  Baring  y. 
■'     *Corriej  2  B.  &  Aid.  137,  where  it  was  held,  that,  if  a  factor,  who 
sells  under  a  del  credere  commission,  sells  good^  as  his  own,  and  the  buyer 
knows  nothing  of  any  principal,  the  buyer  may  set-off  any  demand  he  may 
have  on  the  factor,  against  the  demand  for  tlie  goods  made  by  the  principal. 
So,  in  Carr  v.  Hinchlif,  4  B.  &  C.  547,  7  D.  &  R.  42,  a  plea,  in  assump- 
sit for  goods  sold  and  delivered, — that  the  goods  were  sold  and  delivered 
to  the  defendants  by  A.,  the  factor  and  agent  of  the  plaintiff,  with  the  pri- 

(a)  Qu€gre,  whether,  if  the  jadgment  had  been  arreiited,  it  moat  not  have  been  arrei^ted  in  t^o 
entire  damages  being  aasesBed.  It  is  true  that  specific  sums  are  mentioned  in  the  introductory 
parts  of  the  fifth  and  sixth  pleas,  but  non  ronttat  that  the  damages  sustained  by  reason  of  tL 
non-paymeat  of  352/.  1<.  %d,  and  S50/.,  correspondeii  iu  amount  with  those  sums. 
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vity  of  the  plaintifT,  as  and  for  the  goods  of  A.,  and  that  the  defendant  did 
not  know  that  the  goods  were  not  the  property  of  A.  ;  that,  at  the  time  of 
the  sale  and  delivery,  A.  was,  and  still  is,  indebted  to  the  defendant  in 
more  than  the  value  of  the  goods,  and  that  the  defendant  was  ready  and 
willing  to  set-ofT  and  allow  to  the  plaintiff  the  value  of  the  goods  out  of 
the  moneys  so  due  and  owing  from  A., — was  held  good,  on  general  demur- 
rer, upon  the  ground  that  the  permission  given  by  the  principal  to  the  factor 
to  sell  the  goods  in  the  manner  he  did,  created  an  identity  between  them,  so 
as  to  entitle  the  defendant  to  set-off  the  debt  due  to  him  from  the  factor.  It 
will  be  contended  for  the  defendants,  that,  as  Gordon  could  not  have  sued 
alone  in  this  case,  he  cannot  recover  by  joining  his  partners  in  the  action; 
and  cases  were  cited  yhen  this  rule  was  obtained  for  the  purpose  of  esta- 
blishing this  proposition, — that,  ahhough  one  partner,  where  he  is  made  a 
defendant,  may  say  be  is  not  bound  by  the  contract  of  his  co-partner,  on 
the  ground  that  it  was  a  fraud  on  him,  yet,  if  he  comes  into  court  as  a  plain- 
tiff, his  situation  is  altered ;  that,  in  every  case  where  be  appears  as  a  plain- 
tiff, he  is  bound  by  the  acts  of  his  partner  although  done  without  authority. 
There  is,  however,  no  such  rule ;  and  if  there  were,  it  would  lead  to  most 
^alarming  consequences.  No  such  proposition  can  be  collected  from  r«^.  ^ 
the  cases  that,  because  there  is  a  defence  as  against  one  partner, 
there  is  a  defence  as  against  the  others  also.  The  utmost  that  can  be  de- 
duced from  the  cases  is,  that  where  a  firm  are  plaintifis,  and  have  no  claim  . 
except  as  arising  out  of  the  act  of  one  of  the  members,  they  cannot  rely 
upon  it  as  giving  them  a  cause  of  action,  and  at  the  same  time  say  it  is  a 
fraud  upon  the  partnership.  Jones  v.  YateSy  9  B.  &  C.  532,  4  M.  &  R. 
613,  does  not  warrant  the  inference  that  is  sought  to  be  drawn  from  it.  All 
that  Lord  Tentehden  says,  in  delivering  the  judgment  of  the  court,  is,  that 
« the  par;y  to  a  fraud — he  who  profits  by  it — shall  not  be  allowed  to  create 
an  obligation  in  another  by  his  own  misconduct,  and  make  that  misconduct 
the  foundation  of  an  action  of  law."  Here  the  plea  does  not  allege  fraud 
on  the  part  of  Gordon :  it  is  nowhere  stated  that  Gordon  represented  him- 
self to  be  the  sole  owner  of  the  goods.  And  even  if  the  court  should  think 
there  was  fraud  on  the  part  of  Gordon,  the  cases  are  not  at  all  analogous. 
Here  the  rights  of  the  plaintiffs  are  independent  of  any  act  of  Gordon  ;  and 
they  are  entitled  to  recover  against  the  defendants  the  amount  of  their  goods 
sold  by  the  latter;  whereas  in  Jories  v.  Yates  the  plaintiffs  had  no  case  ex- 
cept through  the  bill  whick  had  been  improperly  endorsed  over  by  one  of 
them.  Here  the  defendants  are  seeking  to  set-off  an  advance  to  one  of  the 
firm.  It  would  be  strange  if  they  could  not  set  it  off,  and  yet  could  retain 
the  amount  under  this  plea.  Sparrow  v.  Chisman^  9  B.  &  C.  241,  4  Mann. 
&  R.  206,  is  also  inapplicable  to  this  case:  there,  one  of  several  partners 
m  a  banking-house  drew  a  bill  in  his  own  name  on  a  third  party,  who  ac- 
cepted the  same  upon  condition  that  the  drawer  should  provide  for  the  same 
when  due :  and  it  was  held  that  all  the  partners  in  the  banking  *firm  r*gw* 
could  not  recover  on  the  bill.     Here  the  plea  seeks  to  make  out  the 
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identity  of  Gordon  with  Reid  and  Phipps,  by  showing  such  laches  or  neglect 
on  their  part  as  makes  them  liable  to  pay  the  debt  of  Gordon,  and  an  ab- 
sence of  fraud  on  the  part  of  the  defendants.  It  is  apprehended  that  the 
plaintiffs  could  not  have  demurred  on  the  ground  of  duplicity ;  Stephen  on 
Pleading,  5th  edit.  290 :  and  that  they  could  not  have  replied  de  injurid  ; 
Purchell  v.  Salter,  1  Q.  B.  197,  1  Gale  &  D.  682,  9  Dowl.  P.  C.  517. 
[Cresswell,  J.  The  case  put  by  Stephen  is  one  where  the  matter  which  is 
supposed  to  make  the  plea  double,  is  necessary  to  be  stated.  So,  here,  if 
this  were  a  plea  of  set-off,  it  might  be  essential  to  show  that  Gordon  was 
permitted  to  deal  with  the  property  as  his  own  sole  property.  But  is  this  a 
plea  of  set-off?  In  Wallace  v.  Kehally  7  M.  &  W.  264,  to  an  action  by 
three  plaintifis  for  a  joint  demand,  the  defendant  pleaded  an  accord  and 
satisfaction  with  one  of  the  plaintiffs,  by  a  part  payment  in  cash  and  a  set- 
off of  a  debt  due  from  that  one  to  the  defendant :  and  it  was  held  that  the 
plea  was  good,  without  alleging  any  authority  from  the  other  two  plaintifis 
to  make  the  settlement.]  That  case  is  not  applicable ;  for  this  is  not  a  plea 
of  accord  and  satisfaction. 

At  any  rate  the  defendants  cannot  call  upon  the  court  to  arrest  the  judg- 
ment, inasmuch  as  it  is  admitted  that  the  plaintiffs  are  entitled  to  retain 
their  verdict  on  the  third  issue.  All  that  the  court  could  do  in  this  case 
would  be  to  award  a  repleader;  but  this  is  never  granted  to  the  party  who 
is  guilty  of  the  first  fault  in  pleading.  Com.  Dig.  tit.  Pleader  (R.  18 ;) 
Plomer  v.  Ross,  5  Taunt.  386, 1  Marsh.  95 ;  Wordsworth  v.  Brown,  3  Dowl. 
P.  C.  698. 

Sir  T,  Wilde,  and  Byles,  Serjts.,  (with  whom  was  J.  W.  Smith,)  in  sup- 
•6171  P^'^  of  the  rule.  This  is  not  a  plea  of  •set-off,  as  the  other  side  has 
sought  to  treat  it.  The  question  does  not  turn  on  Gordon's  autho- 
rity to  bind  his  partners  by  his  acts  apart  from  fraud,  but  upon  his  right, 
jointly  with  them,  to  recover  money  which  he  has  already  received  by  way 
of  anticipation.  The  substance  of  the  plea  is,  that  Gordon  employed  the 
defendants  to  sell  the  goods,  and,  before  such  sale,  agreed,  that,  if  they 
would  advance  him  money  on  the  security  of  the  goods,  they  should  be  at 
liberty  to  retain  it  out  of  the  proceeds.  The  materiality  of  the  plea  depends 
upon  the  same  principle  as  if  Gordon  had  been  suing  as  the  sole  plaintiff. 
Where  a  partner  obtains  money  under  such  an  agreement,  and  no  fraud  is 
suggested,  and  no  evidence  is  given  as  to  the  disposal  of  the  money,  can  he, 
by  joining  his  partners  in  the  action,  defeat  his  own  agreement,  and  recover 
that  which  he  has  already  received  ?  There  are  two  material  facts  in  the 
plea,  a  traverse  of  either  of  which  would  have  negatived  the  plea,  if  found 
for  the  plaintiffs,  namely,  that  Gordon  agreed  that'the  money  advanced  to 
him  should  be  retained  out  of  the  proceeds  of  the  sale,  and  that  such  ad- 
vance was  made  upon  the  faith  of  that  agreement.  The  principle  tliat  a 
plaintifi*  cannot  recover  in  breach  of  his  own  agreement  and  against  good 
faith,  is  clearly  supported  by  the  authorities :  and  the  distinction  suggested, 
by  which  it  is  sought  to  limit  the  rule  to  the  case  where  the  right  of  co- 
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plaintiffs  to  recover  depends  on  tbe  fraudulent  act  of  one  of  them,  is  totally 
without  foundation.  Here,  the  plaintiffs  are  suing  in  respect  of  a  contract 
under  which  Gordon  received  the  money,  and  are  seeking  to  defeat  the  very 
agreement  under  which  the  goods  were  sold. '  Wallace  v.  Kelsall  is  com- 
pletely in  point.  Lord  Abinger  there  said :  <«  I  am  of  opinion  that  this 
plea  is  good :  and  that,  as  it  is  competent  for  one  of  these  joint-plaintiffs  to 
release  a  joint  debt,  it  is  competent  for  one  of  these  joint-piaintiffs  to  settle 
the  action,  so  as  to  protect  *himself  from  being  obliged  to  sue.  The  r«gi  o 
case  that  might  be  suggested  has  been  properly  put  in  argument. 
Suppose,  after  this  accord  and  satisfaction,  two  of  the  plaintiffs  were  to  die, 
and  the  only  person  surviving  were  the  person  who  gave  the  accord  and 
satisfaction,  it  is  quite  plain  in  that  case  that  he  could  not  have  sued  for 
this  debt.  If  it  is  not  illegal,  the  accord  and  satisfaction  operates  as  a 
release  by  him ;  and,  if  it  is  a  release  by  him,  that  is  sufficient.  This  is 
an  accord  and  satisfaction  by  one,  and  no  fraud  is  suggested,  nor  can  it 
be  presumed:  we  have  just  as  much  right  to  presume  that  the  other  parties 
authorized  him  to  setde  the  action,  as  that  the  settlement  was  fraudulent." 
And  Parke,  B.,  said:  "In  the  case  referred  to,  of  Jones  v.  Yates^  the. 
principle  of  the  decision  is,  that  if  one  of  the  plaintiffs  is  barred,  he 
cannot  recover  by  joining  other  plaintiffs  in  an  action  to  undo  his  own 
act.  In  this  case,  no  doubt,  the  plaintiff*  Wallace,  who  has  made  this 
agreement,  is  barred  by  his  own  agreement  to  set-off"  one  debt  against 
the  other;  and  he  cannot  undo  the  transaction  by  joining  the  other  two 
plaintiffs  with  him  for  that  purpose.  I  am  of  opinion,  therefore,  that  this  is 
a  good  plea,  supposing  there  was  no  fraud ;  and  there  is  no  imputation  of 
any.  We  cannot  assume  that  there  was  any  fraud,  unless  it  be  alleged  in 
the  pleadings;  and,  when  the  question  arises  whether  the  fact  of  fraud 
would  make  any  difference,  I  apprehend  the  same  answer  may  be  given  as 
was  used  in  the  case  o(  Jones  v.  Yates^  that  a  person  cannot  be  allowed,  as 
a  plaintiff*  in  a  court  of  law,  to  rescind  his  own  act  by  joining  his  co-part- 
ners with  him."  Jacaud  v.  French  involves  the  same  principle ;  as  also 
does  Sparrow  v.  Cfdsman,  9  B.  &  C.  241,  4  Mann.  &  R.  206.  Carr  v. 
ancklif,  4  B.  &  C.  547,  7  D.  &  R.  42,  and  the  class  of  cases  relating  to 
principals  and  factors,  stand  upon  an  entirely  different  footing.  This  plea 
clearly  is  not  double:  it  ♦was  necessary  to  allege  the  several  facts  (■♦qiq 
in  order  to  make  it  a  good  answer  to  any  claim  by  Gordon :  but 
even  if  the  plea  was  demuiVable  on  that  ground,  the  plaintiffs  would  not  be 
relieved  from  the  difficulty  of  having  taken  an  immaterial  issue.  Passing 
by  the  parts  of  the  plea  which  disclose  a  good  answer  to  the  action,  they 
have  traversed  an  immaterial  fact.  This  is  not  a  case  in  which  the  court 
will  grant  a  repleader.  Where  a  party  who  has  taken  an  immaterial  issue 
succeeds,  he  may  have  a  repleader,  but  where,  as  here,  the  plea  contains 
a  good  answer,  which  is  not  traversed  and  must  be  taken  to  be  admitted, 
the  plaintiffs  are  not  entitled  to  a  repleader,  but  the  defendants  have  a  right 
to  the  benefit  of  the  record  as  it  stands.  [Tindal,  C.  J.  As  these  pleas  go 
VOL  VII.  48  2i2 
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only  to  a  part  of  the  demand,  how  can  we  do  otherwise  than  award  a  re» 
pleader?  We  are  asked  to  arrest  the  judgment — arrest  as  to  what?] 
Where  a  perfect  legal  bar  is  confessed,  there  can  be  no  repleader,  although 
the  issue  be  immaterial;  Com.  Dig.  tit.  Pkadery  (R.  18.)  In  Plomer  v. 
Ross,  5  Taunt.  386,  and  Wordsworth  v.  Brawny  3  Dowl.  P.  C.  698,  the 
record  was  obviously  imperfect.  In  Jfegelin  v.  Mitchell^  7  M.  &  W.  612, 
it  was  held,  overruling  the  case  of  Plummer  v.  Lee,  2  M.  &  W.  495,  that, 
where  there  are  several  pleas  on  the  record,  if  one  of  them  traverse  imma- 
terial matter  in  the  declaration,  and  the  defendant  has  pleaded  other  mate- 
rial matters  which  have  been  disposed  of  on  proper  issues,  the  court  will  not 
grant  a  repleader.  According  to  the  authorities,  a  repleader  is  never  granted 
to  the  party  committing  the  first  fault.  Webster  v.  Bannister^  1  Dougl.  396 , 
Kemp  V.  Crewesy  1  Lord  Raym.  167,  2  Lutw.  1577.  [Tindal,  C.  J.  A 
repleader  is  rather  the  act  of  the  court,  where  it  sees  that  justice  cannot  be 
done  without  adopting  that  course.]  Cur.  adv,  vuit, 

•fi201  *TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This 
^  case  comes  before  us  on  a  rule  to  show  cause  why  judgment  for 
the  plaintiffs  should  not  be  arrested  as  to  so  much  of  their  demand  as  is 
contained  in  the  introductory  part  of  the  pleas  fifdily  and  sixthly  pleaded 
by  the  defendants.  Those  pleas  contain,  each  of  them,  the  same  ground 
of  defence  to  difierent  parts  of  the  plaintiffs'  demand  ;  and  the  decision  as 
to  one,  will  therefore  govern  the  other,  plea.  The  argument  on  the  part 
of  the  defendants  has  been,  that  the  replication  puts  in  issue  one  allegatioa 
only  contained  in  the  plea,  and  that  there  is  enough  remaining  in  the  plea 
unanswered  to  form  a  good  bar  as  to  so  much  of  the  plaintifis'  right  of  action 
as  the  plea  professes  to  extend  to ;  and  that  the  defendants  have,  in  conse- 
quence, the  right  to  pray  that  the  judgment  may  be  arrested. 

The  first  question,  therefore,  is,  whether  the  several  allegations  in  the 
plea,  which  are  not  denied  by  the  plaintiffs'  replication,  do  amount  to  a 
legal  answer  to  the  plaintiffs'  right  of  action.  The  second  question  will  be, 
admitting  such  unanswered  allegations  in  the  plea  to  be  sufficient  to  bar  the 
plaintiffs,  what  is  the  legal  result  as  to  the  plaintiff's'  right  to  judgment. 

The  plea,  as  it  appears  to  us,  is  not  framed  by  the  defendants  as  (nor  is 
it  intended  to  be)  a  plea  of  set-off,  but  purports  to  be  either  a  plea  of  pay- 
ment by  them  of  a  certain  part  of  the  plaintiffs'  demand  to  Gordon,  one 
of  the  plaintifis,  or  a  plea  setting  up  a  right  to  retain  a  part  of  the  money 
received  by  the  defendants  for  the  use  of  the  plaintiffs,  under  a  special 
agreement  made  for  that  purpose  with  Gordon.  The  arguments,  therefore, 
urged  by  the  plaintiffs'  counsel,  and  the  cases  cited  as  to  the  defendants' 
right  of  setting  offK  sum  lent  by  them  to  Gordon  against  him  and  his  part- 
ners, we  think  inapplicable  to  the  present  case.  But  the  real  point  in  dis- 
•6211  V^^^i  ^s  it  appears  to  us,  is,  whether  the  agreement  ^disclosed  by 
the  plea,  is  one  which  Gordon  had,  by  law,  the  power  of  making, 
so  as  to  bind  his  partners.  Looking  at  the  several  allegations  in  the  plea 
which  are  not  traversed,  and  which  are  therefore  admitted  on  the  record  to 
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be  true,  for  the  purpose  of  the  present  discussion,(a)  it  appears, — that  the 
plaintifls  were  copartners  in  trade, — that  the  plaintiff  Gordon,  with  the  privity 
of  the  other  plaintiffs,  retained  and  employed  the  defendants  to  sell  certain 
personal  property  belonging  to  the  plaintiffs  as  such  copartners,  which  the 
defendants  agreed  to  do, — that,  at  the  time  of  Gordon's  applying  to  the 
defendants  to  sell,  and  also  at  the  time  of  the  sale,  and  of  their  making  the 
loans  and  advances,  they  believed  Gordon  to  be  the  sole  and  exclusive 
owner  of  the  property,  and  that  he  had  full  authority  to  dispose  of  it  as  his 
own,  they  the  defendants  having  no  knowledge  that  the  other  plaintiffs  had 
any  interest  in  it, — that,  after  they  had  been  so  retained  and  employed  to 
sell  the  property,  and  before  it  was  sold,  they  did,  at  the  request  of  Gordon, 
lend  and  advance  to  him  the  &ums  of  money  mentioned  in  the  plea,  upon 
an  agreement,  before  made  between  them,  that  the  defendants  might  retain, 
deduct,  and  reimburse  themselves  the  full  amount  of  such  moneys  out  of  the 
proceeds  of  the  property  to  be  so  sold, — and  that  the  loans  and  advances 
were  made  on  the  faith  and  confidence  of  such  agreement,  and  not  other- 
wise ;  and  the  plea  then  justifies  the  retaining  of  the  money  by  the  defend- 
ants to  reimburse  themselves  for  such  advances,  under  the  said  agreement. 
And  we  think  the  facts  stated  in  this  plea  amount  to  a  good  defence  as  to 
so  much  of  the  demand  as  the  plea  covers.  If  Gordon  had  been  the  sole 
plaintiff,  he  could  not  have  maintained  this  action  in  the  face  of  his  own 
agreement;  and,  if  he  could  not  sue  alone,  it  is  ^difficult  to  see  r«goo 
upon  what  ground  he  can,  when  joined  with  his  partners,  have  a 
right  to  sue.  Gordon  was  the  acting  partner ;  and  there  can  be  no  doubt, 
that,  where  he  has  authorized  partnership  property  to  be  sold,  with  the 
assent  of  his  copartners,  he  may  also  agree  that  part  of  the  proceeds  shall 
be  paid  to  him  by  anticipation.  There  is  no  allegation  in  the  plea  of  any 
collusion  between  Gordon  and  the  defendants ;  no  averment  that  the  antici- 
pation of  payment  was  stipulated  for,  to  serve  the  private  purposes  of  Gor- 
don ;  on  the  contrary,  it  is  consistent  with  the  allegations  in  the  plea  that 
the  advances  were  necessary  for  the  purposes  of  the  partnership,  and  that 
the  whole  has  been  actually  applied  to  those  purposes.  Upon  the  general 
principles,  therefore,  of  the  law  of  partnership,  we  see  no  reason  for  holding 
the  agreement  not  to  be  binding  on  the  firm.  And  the  cases  relied  on  by 
the  defendants  are  strong  authorities  in  support  of  the  validity  of  the  plea. 
In  Jones  v.  Yates  it  was  held,  that,  even  where  the  endorsement  of  bills  of 
exchange  to  the  defendants  by  one  of  the  plaintiffs,  was  a  fraud  upon  the 
other  plaintiff,  his  copartner,  the  two  partners  could  not  bring  trover  against 
the  defendants  to  recover  back  the  bills :  Lord  Tenterden,  in  giving  the 
judgment  of  the  court,  saying,  « they  were  not  aware  of  any  instance  in 
which  a  person  has  been  allowed,  as  plaintiff  in  a  court  of  law,  to  rescind 
his  own  act,  on  the  ground  that  such  act  was  a  fraud  on  another  person, 
whether  the  party  seeking  to  do  this  has  sued  in  his  own  name  only  or 
jointly  with  such  other  person."    But,  in  the  present  case,  as  already 

(a)  Vide  antd,  617. 
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observed,  there  is  no  imputation  of  fraud  upon  anybody.  And  the  cas«* 
of  Sparrow  v.  Chisman  is  an  authority  to  the  same  point.  Wallace  v,  Kel- 
sail  is  equally  strong :  an  accord  and  satisfaction  between  the  defendant 
and  one  of  the  copartners  who  were  plaintifis,  partly  by  payment  in  cash 
*fi2^1  ^^  ^^^  plaintiff,  and  partly  by  setting  off  *a  private  debt  due  from 
^  that  plaintiff  to  the  defendant,  was  held  a  good  answer  to  a  jomt 
action  by  all  the  partners  for  a  joint  demand — on  the  principle,  that,  if  one 
of  the  plaintiffs  be  barred,  be  cannot  recover  by  joining  other  persons  to 
rescind  his  own  act.  We  therefore  think  that  enough  of  the  plea  is  left 
unanswered  to  bar  the  plaintiffs. 

The  second  point  for  consideration  is,  whether,  under  these  circumstances, 
the  judgment  should  be  arrested.  The  replication  has  traversed  the  allega- 
tion in  the  plea,  « that  Gordon  was  suffered  and  permitted  by  tiie  other 
plaintiffs  to  deal  with  the  property  as  his  own ;"  upon  which  issue  being 
joined,  the  jury  have  found  for  the  plaintiffs.  But  this  traverse  is  taken  by 
the  plaintiffs,  as  it  appears  to  us,  on  an  immaterial  point — a  point  upon 
which,  afl«r  the  finding  of  the  jury,  we  are  unable  to  determine  the  right 
between  the  parties :  for,  suppose  the  other  partners  did  not  suffer  Gordon 
to  deal  with  the  property  as  his  own,  he  still  had  all  the  rights  which  a  co- 
partner has  with  respect  to  this  property — one  of  which  was,  to  make  the 
agreement  with  the  defendants  set  out  in  the  plea.  The  finding,  therefore, 
decides  nothing  between  the  parties.  At  the  same  time,  it  is  to  be  ob- 
served, there  are  two  material  allegations  in  the  plea,  either  of  which,  if 
traversed  and  the  issue  found  for  the  plaintifis,  would  be  decisive  of  the 
right;  for,  if  the  agreement  set  out  in  the  plea  is  denied,  or  the  advance  of 
the  moneys  under  it,  and  either  of  such  issues  is  found  for  the  plaintiffs, 
there  is  no  defence  to  the  action. 

In  this  state  of  the  record,  we  are  of  opinion  that  the  proper  course  is, 
not  to  arrest  the  judgment,  but  to  give  judgment  "  quod  partes  replacitent,'' 
in  order  to  give  the  party  who  has  made  the  first  fault  in  pleading,  the 
opportunity  of  setting  it  right:  see  the  authorities  collected  in  Bacon's 
♦6241  Abridgment,  Pleas  and  Pleadings^  *(M.  1.)  And  the  adverse  party 
has  no  right  to  complain  of  this  course ;  for  he  is,  in  some  degree, 
instrumental  to  it  himself,  by  going  down  to  trial  upon  an  immaterial  issue. 
This  distinction  seems  to  be  established  by  the  late  case  of  Jitkins&ii  v. 
DavieSj  11  M.  &  W.  236,  which  was  not  adverted  to  in  the  course  of  the 
argument.  And,  as  to  the  argument  used  at  the  bar,  that  a  repleader  is 
never  awarded  in  favour  of  that  party  who  made  the  first  fault,  that  doctrine 
only  holds  where  the  immaterial  issue  is  found  against  the  party  who  made 
the  first  fault  in  pleading ;  as  is  stated,  arguendo^  in  the  case  of  Kempe  v. 
Cretvesy  1  Lord  Raym.  167 ;  for  which  the  authorities  are  there  cited :  (a) 

(a)  By  Darnell,  Seijt,  (I  Lord  Raym.  170,)  who  cites  three  cases— 15  H.  7,  4,  {Thf  Mhci 
of  TowerhiWt  case,  P.  15,  H.  7,  fo.  2 — 5,  pi.  6,)  where  the  abbot,  who  was  plainiiA',  having 
obtained  a  verdict  upon  an  issue  the  materiality  of  which  was  doubted,  the  court  said,  **  It  is 
much  better  for  you,  and  for  your  speed,  to  plead  again,  and  sue  a  new  venire  facieu" — 24  H« 
6.  57,  (meaning,  no  doubt,  T.  22,  H.  6,  fo.  57,  pi.  7,)  a  case  in  which  the  replicatiesi  wu  i 
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yet,  in  the  present  case,  it  cannot  apply,  where  the  issue  is  found  in  favour 
of  the  plaintifis,  who  took  it. 

We  therefore  think  there  should  be  an  award  of  repleader. 

Rule  accordingly.(a) 

departure,  and  the  plaintiff  was  allowed  to  replead  afler  verdict  found  for  him, — and,  lastly, 
Taaker  ▼.  SuUer^  Hob.  112,  (alao  shortly  reported,  Sir  F.  Moore,  867,)  in  which  case,  although 
the  record  had  got  into  a  state  of  great  confusion,  it  does  not  appear  that  a  repleader  was 
awarded,  or  that  the  propriety  of  adopting  that  course  was  suggested. 

Darnell,  Seijt,  also  referred  to  Bro.  Abr.  tit.  BepUader,  pi.  23, 24,  in  which  the  above  casea 
in  22  H.  6,  and  15  H.  7,  are  merely  abridged. 

(a)  And  see  CUars  ▼.  Slevem,  8  Taunt.  413,  2  J.  B.  Moore,  464,  ante,  Vol.  11. 508,  n. 
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In  case,  for  an  injury  to  the  plaintiff's  reversion,  by  destroying  a  chimney,  dec.,  parcel  of  the 
plaintiff's  messuage,  the  plaintiff  was  allowed,  after  the  expiration  of  the  term  following  the 
appearance  of  the  defendant,  to  add  counts — for  removing  defendant's  messuage  without 
shoring  up  the  plaintiff's  messuage,  whereby  the  plaintiff's  chimney,  which  was  entitled  to 
the  support  of  the  defendant's  messuage,  was  damaged ;  and  for  unskilfully  pdlling  down 
the  defendant's  messuage,  whereby  the  chimney  of  the  plaintiff's  messuage  was  injured. 
And  the  defendant  was  allowed  to  plead: — 1st,  to  the  first  count,  not  guilty,  by  statute; 
2dly,  to  the  same,  that  the  chimney  was  a  private  nuisance ;  3dly,  to  the  same,  that  it  was 
a  public  nuisance ;  4thly,  to  the  second  and  third  counts,  not  guilty ;  6thly,  to  the  second 
count,  that  the  plaintiff's  messuage  was  not  entitled  to  the  support  of  the  defendant's  mes- 
suage ;  and,  6tbly,  to  the  whole  declaration,  leave  and  license. 

Case.  An  appearance  was  entered  by  the  defendant  on  the  29th  of 
June,  1843 ;  and  on  the  1st  of  Nov.  a  declaration  was  delivered,  contain- 
ing one  count,  which  stated  that  a  certain  messuage  was  in  the  possession 
of  one  Search  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof  then 
and  still  belonging  to  the  plaintiff,  and  that  the  defendant  wrongfully  and 
without  the  leave  or  license,  and  against  the  will  of  the  plaintiff,  pulled 
down,  damaged,  spoiled,  and  destroyed  a  certain  chimney,  part  of  the  mes- 
suage, and  pulled  down,  prostrated,  damaged,  and  spoiled  a  certain  wall, 
part  of  the  messuage.  A  plea  was  delivered  on  the  20th  of  Nov.  On  the 
23d,  an  order  was  made  by  Ceesswell,  J.,  allowing  the  defendant  to 
amend  his  plea.  On  the  24th  of  Jan.,  1844,  an  order  was  made  by  Colt- 
man,  J.,  allowing  the  plaintiff  to  amend  his  declaration,  without  costs  of 
amendment,  the  learned  judge  stating  to  the  parties  that  the  order  was  not 
to  prejudice  the  defendant  as  to  any  right  to  apply  to  a  court  or  a  judge  to 
strike  out  counts.  On  the  7th  of  March,  a  declaration  was  delivered  con- 
taining the  above  count  and  two  additional  counts ;  the  second  count  stating 
that  the  plaintiff's  messuage  was  an  ancient  messuage,  and  that  certain 
parts  thereof,  to  wit,  certain  walls,  and  a  certain  chimney,  respectively 
part  thereof,  adjoined  a  messuage  of  the  defendant,  and,  m  part,  rested 
upon,  and  were,  of  right,  in  part  supported  *by  parts  of  the  de-  r*g26 
fendant's  messuage,  and  that  the  defendant  wrongfully  removed 
hb  messuage  without  shoring  or  propping  up,  or  otherwise  securing,  or 
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taking  other  reasonable  and  proper  or  any  precautions  to  support  or  secure, 
or  shore  up,  the  said  walls  and  chimney  of  the  plaintiff's  bouse  so  as  to 
prevent  the  same  from  giving  way,  and  that  thereby  the  plaintiff's  messuage 
was  injured ;  and  a  third  count  stating  that  the  defendant  so  unskilfully 
conducted  himself  in  the  pulling  down  of  his  messuage,  that  divers  parts, 
to  wit,  certain  walls  and  a  certain  chimney,  of  the  plaintiff's  messuage, 
became  greatly  shaken,  weakened,  and  injured. 

On  the  first  day  of  this  term,  Byles^  Serjt.,  moved  for  a  rule  to  show  cause 
why  the  amendment  of  the  declaration  made  in  pursuance  of  the  order, 
should  not  be  disallowed  or  struck  out.  He  contended,  that  adding  the 
two  counts  after  an  interval  of  two  terms  was  a  violation  of  the  statute 
13  Car.  2,  st.  2,  c.  2,  which  enacts,  (s.  3,)  that  upon  an  appearance  entered 
for  the  defendant  by  attorney  of  the  term  wherein  the  process  is  returnable, 
unless  the  plaintiff  shall  put  into  the  court  his  bill  or  declaration  against  the 
defendant  before  the  end  of  the  term  next  following  after  appearance  j  a  non- 
suit {nonpros)  for  want  of  a  declaration  may  be  entered  against  him.  If 
the  subject-matter  of  complaint  declared  by  the  additional  counts  is  to  be 
considered  as  distinct,  the  amendment  is  made  at  a  later  period  than  the 
practice  of  the  courts  allows.  If,  on  the  other  hand,  the  additional  counts 
declare  no  ground  of  complaint  distinct  from  that  contained  in  the  first  and 
original  count,  they  contravene  the  new  rule  of  pleading,  R.  H.  4  W.  4.  (a) 
He  cited  Broum  v.  Crump^  6  Taunt.  300;  Freen  v.  Cooper,  6  Taunt.  358; 
2  Marsh.  60;  Tidd  Pract.  698;  Archb.  Pra.  1120. 

A  rule  nisi  having  been  granted, 
•6271  *Talfourdy  Serjt.,  now  showed  cause,  and  Byles,  Serjt.,  was 
heard  in  support  of  the  rule.  The  argument  of  the  learned  Serjeants 
turned  principally  upon  long  and  somewhat  conflicting  statements  in  the 
affidavits  as  to  the  understanding  between  the  parties  on  which  the  order  of 
the  24th  of  February  was  drawn  up. 

TiNDAL,  C.  J.  The  only  question  here  is  what  was,  or  what  ought  to 
have  been,  the  understanding  between  the  parties  at  the  time  that  my  bro- 
ther Coltman's  order  was  pronounced.  It  appears  to  my  mind  that  the 
defendant's  attorney  must  have  known  that  the  plaintiff  intended  to  amend 
his  declaration  by  inserting  new  counts.  It  was,  no  doubt,  understood  that 
the  amendments  should  be  made  within  a  reasonable  time.  I  think  that, 
on  the  ground  of  mutual  misunderstanding,  the  rule  should  be  discharged 
without  costs. 

CoLTMAN,  J.  The  rule  of  practice  as  to  not  adding  counts  containing 
new  causes  of  action  after  a  certain  period,  is  not  founded  upon  any  peremp- 
tory statute,  but  upon  analogy  to  the  statute  of  Charles  II.  The  plaintiff 
would  not,  under  colour  of  an  amendment,  be  allowed  to  introduce  a  new 
cause  of  action  after  the  end  of  the  term  following  that  of  the  appearance. 
This  brings  us  to  the  consideration,  whether,  supposing  there  had  been  no 
declaration  at  the  time  this  amended  declaration  was  delivered,  the  plaintiff 

(a)  11  Bingh.  463,  3  Ner.  6c  Mann.  1. 
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could  have  been  non-prossed  for  not  declaring.     This,  I  think,  under  the 
circumstances  of  the  case,  could  not  have  been  done. 

Erle,  J.  If  there  had  been  no  declaration,  and  judgment  of  non  pros 
had  been  signed,  the  court  ivould  have  set  it  aside. 

Cresswell,  J.     This  is  a  question  of  costs ;  because  if  the  plaintifi*  had 
discontinued  and  brought  a  fresh  action,  *he  might  have  raised  the     r»goo 
point  as  to  his  right  to  have  )iis  wall  supported  by  that  of  the 
defendant.  Rule  discharged,  without  costs. 

On  the  14th  of  May,  the  defendant  obtained  a  summons  for  leave  to  plead 
the  following  matters : — 

First,  not  guilty,  by  statute. 

Secondly,  to  the  first  count,  that  the  plaintiiST's  chimney  was  a  private 
nuisance. 

Thirdly,  to  the  same  count,  that  the  plaintiflf's  chimney  was  a  public  nuisance. 

Fourthly,  to  the  second  count,  that  the  parts  of  the  plaintiff's  messuage 
were  not  of  right  supported  by,  or  entitled  to  be  supported  by,  defendant's 
messuage. 

Fifthly,  to  the  whole  declaration,  leave  and  license. 

The  learned  judge,  on  the  authority  of  Ross  v.  Clifton^  11  A.  &  E.  631, 
1  G.  &  D.  72,  9  Dowl.  P.  C.  1033,  which  was  cited  on  behalf  of  the  plain- 
tiff, made  an  order  that  the  defendant  should  elect  between  the  first  and 
fourth  pleas,  and  that  the  last  plea  should  be  allowed,  and  also  one  of 
those. 

Byles^  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind 
so  much  of  the  said  order  as  directed  the  defendant  to  elect  between  the 
first  and  fourth  pleas,  and  that  the  defendant  should  be  at  liberty  to  plead 
the  following  pleas : 

First,  to  the  first  count,  not  guilty,  by  statute. 

Secondly,  to  the  same,  that  the  plaintiff's  chimney  was  a  private  nuisance. 

Thirdly,  to  the  same,  that  the  plaintiff's  chimney  was  a  public  nuisance. 

Fourthly,  to  the  second  and  third  counts,  not  guilty. 

Fifthly,  to  the  second  count,  that  the  parts  of  the  plaintiff's  messuage  were  not 
of  right  supported  by,  or  entitled  to  be  supported  by,  defendant's  messuage. 

Lasdy,  to  the  whole  declaration,  leave  and  license 

*  Talfourdy  Serjt.,  now  showed  cause.  A  double  advantage  ought  rmcno 
not  to  be  allowed  to  a  defendant  in  cases  where  he  is  at  liberty  to  ^ 
plead  "  not  guilty"  by  statute.  [Tindal,  C.  J.  The  defendant  here  seeks 
to  avail  himself,  by  a  special  plea,  of  something  which  he  could  not  set  up 
inder  not  guilty  "  by  statute."]  The  plea  of  "  not  guilty,"  by  statute,  does 
not  confine  the  defendant  to  the  mere  question  whether  the  acts  complained 
of  were  done  under  the  statute  ;  it  leaves  it  open  to  him  to  set  up  other  de- 
fences. Ross  V.  Cliflon  is  precisely  in  point.  It  was  there  held,  in  con- 
formity with  Fisher  v.  The  Thames  Junction  Railway  Company ^  5  Dowl.  P. 
C.  773,  that  where  a  statute  enables  defendants  to  plead  the  general  issue 
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and  give  the  special  matter  of  defence  in  evidence,  the  plea  of  not  guiltj, 
so  pleaded,  is  not  affected  by  the  new  rules  of  H.  4  W.  4,  but  operates  as 
before  those  rules  were  framed,  letting  in  not  only  the  defences  peculiar  to 
the  statute,  but  all  that  arise  at  common  law ;  and  therefore  the  court,  in  the 
exercise  of  its  discretion  under  stat.  4  Ann.,  c.  16,  s.  4,  would  not  give 
leave  to  plead  not  guilty  by  statute  together  with  a  special  plea,  although 
such  plea  rsused  a  defence  independent  of  the  statute.  [C&esswell,  J.  Th« 
result  of  Rosa  v.  Clifton  seems  to  be  that  not  guilty  "  by  statute"  has  now 
the  same  effect  as  not  guilty  had  before  the  new  rules.  Tindal,  C.  J.  Il 
is  not  a  new  point.  It  was  raised  in  Hcdne  v.  Davey^  4  A.  &  £.  892,  6  N. 
&  M.  356.] 

ByleSj  Serjt.,  in  support  of  the  rule.  One  state  of  things  may  arise  which 
was  not  suggested  in  Ross  v.  Clifton.  Suppose  it  should  appear  that  the 
defendant  had  not  acted  under  the  statute,  although  he  may  have  thought 
he  did,  it  might  be  that  he  could  not  avail  himself  of  the  plea  of  not  guilty 
by  statute.  [Tindal,  C.  J.  If  the  defendant  has  neither  acted  under  the 
«gQQ-|  act,  nor  ^thought  he  did  so,  he  clearly  has  no  right  to  plead  not 
guihy  by  statute.]  A  case  might  happen  in  which  a  party  might 
think  he  was  acting  under  the  authority  of  a  statute,  and  the  court  might 
think  differently.  The  party  may  be  under  a  mistake.  [Tindal,  C.  J.  The 
courts  have  given  a  very  large  interpretation  to  these  clauses,(a)  and  have 
construed  them  very  liberally  for  defendants,  holding  that  where  they  bad 
reasonable  ground  to  suppose  they  were  acting  under  the  statute,  they  might 
claim  the  benefit  of  its  provisions.] 
Per  curiam; 

Rule  absolute,  the  defendant  to  take  short  notice  of  trial ;  the  costs 
of  the  application  to  be  costs  in  the  cause. 

(a)  Vide  Theobald  ▼.  Crichmore,  1  B.  &  Aid.  227;  SmUh  t.  WUUhin,  S  Bro.  &  B.  619; 
Eliot  y.  Mien,  IC.B.  18. 
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In  case  for  the  infringement  of  a  patent,  where  the  effect  of  the  letters-patent  is  set  out  Semble 
that  non  concessit  is  a  good  plea. 

Held,  also,  that  a  plea  alleging  that  the  plaintiffs  falsely  represented  to  the  qaeen  that  the  in- 
vention was  an  improvement, — that  her  majesty,  confiding  in  such  representation,  made  the 
supposed  grant, — ^that  such  representation  was  false, — and  that  the  said  supposed  invention 
was  not  an  improvement, — might  properly  be  pleaded  together  with  a  plea,  "  that  the  inven- 
tion was  of  no  use  to  the  public,"  the  two  pleas  not  being  substantially  the  same.  Heldf 
also,  that  the  first-mentioned  plea  was  sufficiently  described  in  the  abstract  as  a  plea,  that 
"the  invention  was  no  improvement." 

Case  for  an  alleged  infringement,  by  the  defendant,  of  a  patent  granted 
to  the  plaintiffs  for  « Improvements  in  the  manufacture  of  elastic  fabrics  and 
articles  of  elastic  fabrics." 

The  defendant,  who  was  under  terms  to  plead  issuably,  obtained  a  judge's 

*631 1     ^^^^  ^^^  ledive  to  plead  the  •following  pleas : — First,  non  concessit^ 

secondly,  that  the  plaintiffs  were  not  the  inventors  of  the  supposed 
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in>eiition — ^thirdly,  that  the  invention  was  no  improvement — fourthly,  that 
the  invention  was  not  new — fifthly,  that  the  invention  was  not  an  invention 
of  a  manufacture — sixthly,  that  the  invention  was  of  no  use  to  the  public — 
seventhly,  that  the  plaintifis  did  not,  by  the  instrument  in  writing  mentioned 
in  the  declaration,  particularly  describe  the  invention,  &c.,  as  alleged — 
eighthly,  that  the  plaintifis  did  not  cause  any  specification  to  be  enrolled  ip 
Chancery — ninthly,  not  guilty. 

The  first  plea,  that  was  aflerwards  delivered,  was  as  follows: — «< The  de 
fendant,  by  T.  W.,  his  attorney,  says  that  her  said  majesty  did  not  give 
and  grant  unto  the  plaintifis,  their  executors,  administrators  and  assigns, 
her  especial  license,  full  power,  sole  privilege  and  authority,  that  they  the 
said  plaintifis,  their  executors,  administrators  and  assigns,  by  themselves  oi 
by  their  deputy  or  deputies,  servants  or  agents,  or  such  others  as  they  the 
said  plaintifis,  their  executors,  administrators  or  assigns,  should  agree  with, 
and  no  others,  should,  and  lawfully  might,  make,  use,  and  exercise  the  said 
supposed  invention  of  improvements  in  the  manufacture  of  elastic  fabrics 
and  articles  of  elastic  fabrics,  in  the  declaration  mentioned,  in  manner  and 
form  as  in  the  declaration  in  that  behalf  alleged,"  concluding  to  the  country 
The  third  plea  was  as  follows: — «  And  for  a  further  plea  in  this  behalf  the 
defendant  says,  that,  before  the  making  of  the  said  supposed  letters-patent 
in  the  declaration  mentioned,  to  wit,  on,  &c.,  the  plaintifi*s,  by  their  petition 
in  the  said  supposed  letters-patent  and  <leclaration  mentioned,  represented 
and  suggested  unto  her  said  majesty  that  the  said  supposed  invention  men- 
tioned in  the  declaration,  and  described  in  the  said  insti'sment  in  writing 
under  the  hand  and  seal  of  the  ^plaintifl"  Caleb  Bedells,  in  the  de-     rvgon 
fendant's  second  plea  set  forth,  was  an  invention  of  improvements 
in  the  manufacture  of  elastic  fabrics  and  articles  of  elastic  fabrics :  and  the 
defendant  further  says  that  her  said  majesty,  believing  and  confiding  in, 
and  acting  and  proceeding  upon,  the  said  representation  and  suggestion  of 
the  plaintifis,  and,  in  pursuance  and  in  consideration  thereof,  did  make  the 
said  supposed  letters-patent,  and  also  the  gift  and  grant  in  the  declaration 
alleged  to  have  been  made :  and  the  defendant  further  says  that  the  repre- 
sentation and  suggestion  so  made  as  aforesaid  was  false  and  untrue,  and  her 
said  majesty  was  thereby  misinformed  and  deceived,  and  that  the  said  sup- 
posed invention  was  not  an  invention  of  improvements  in  elastic  fabrics  and 
articles  of  elastic  fabrics,  in  manner  and  form  as  by  the  plaintifis  so  falsely 
and  untruly  represented  and  suggested  to  her  said  majesty  as  aforesaid ; 
whereby,  and  by  reason  whereof,  the  said  supposed  letters-patent  were  and 
are  null  and  void."    Verification. 

Byles,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  defendant  to  show  cause  why  so  much  of  the  order  (and  the  rule  there- 
on) as  authorized  the  defendant  to  plead  the  first  and  third  pleas,  should 
not  be  rescinded,  and  why  such  first  and  third  pleas  should  not  be  set  aside. 
He  contended  that  the  first  plea  was  not  issuable,  and  that  it  was  frivolous, 
inasmuch  as  the  defendant  was  estopped  firom  denying  the  queen's  grant, 
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except  in  the  case  of  fraud.  He  also  submitted  that  the  third  ])lea  was  sub- 
stantially the  same  as  the  sixth,  and  that  it  presented  a  diflerent  defence 
from  that  presented  by  the  abstract. 

Channelly  Serjt.,  (with  whom  was  Hindmarch^)  now  showed  cause.  The 
plea  of  rum  concessit  is  a  perfectly  good  plea,  and  has  already  been  pleaded 
*oqo-|  io  JVtckels  V.  *  The  London  Caoutchxmc  Company y  1  Webster's  Pa- 
tent Cases,  656.  There,  the  declaration  stated  the  patent  to  be  for 
improvements  in  machinery  for  covering  fibres,  and  the  letters-patent  were 
for  improvements  in  machinery  for  re-covering  fibres.  Various  proceedings 
took  place  in  Chancery  in  consequence  of  that  plea  having  been  put  upon 
the  record  ;  and  no  one  suggested  that  the  plea  was  not  a  good  one.  The 
object  of  the  defendant  in  pleading  this  plea  is,  to  dispute  the  operation  of 
the  grant  as  set  forth  in  the  declaration  ;  and,  unless  it  be  allowed,  the  de- 
fendant has  no  means  of  putting  in  issue  the  effect  ascribed  to  the  >grant  by 
the  plaintifis.  He  cannot  set  out  the  letters-patent  on  oyer,  and  then  demur ; 
Jeffrey  v.  White^  2  Dougl.  476  ;  neither  can  he  plead  nul  tiel  record.  It  is 
laid  down  in  Co.  Litt.  260  a,  that,  "  If  a  grant  by  letters-patent  under  the 
great  seal  be  pleaded  and  showed  forth,  the  adverse  party  cannot  plead  nul 
tiel  record ;  for  that  it  appears  to  the  court  that  there  is  such  a  record ;  but, 
inasmuch  as  it  is  in  nature  of  a  conveyance,  the  party  may  deny  the 
operation  thereof;  therefore  he  may  plead  non  concessit^  and  prove  in  evi- 
dence that  the  king  had  nothing,  in  the  thing  granted,  or  the  like."  In 
Baddeley  v.  Leppingwelly  3  Burr.  1533, 1544,  Wilmot,  J.,  says :  «<  J\ron  con- 
cessit puts  the  operation  of  the  grant  in  question.  If  a  man  pleads  a  grant 
from  the  crown  under  the  great  seal,  and  the  other  pleads  non  concessit ;  in 
this  case  the  letters-patent  are  confessed,  but  the  effect  and  operation  of  them 
is  denied :  the  effect  of  that  issue  of  non  concessit  is,  that  the  crown  had  no- 
thing in  the  land,  or  that  the  tenements  did  not  pass  by  the  letters-patent.  So 
is  Hynde^s  case,  in  4  Co.  70  b,  and  Eden's  case,  in  6  Co.  15  b,  expressly. 
A  grant  without  right,  is  absolutely  void."  In  Hynde*s  case,  to  an  objection 
•onA-]  taken,  "  that  *records  (for  the  avoiding  of  infiniteness,  which  the  law 
abhors)  are  so  high  and  sacred  that  they  import  in  themselves  invio- 
lable truth ;  which,  if  any  dare  to  deny,  the  law  attributes  so  great  honour 
and  credit  to  them  that  they  shall  be  tried  only  by  themselves  and  not  by 
the  country:"  it  was  answered  and  resolved  by  the  court,  "that  it  is  true 
that  records  import  in  themselves  truth,  and  conclude  all  men  from  denying 
any  thing  appearing  within  the  record,  as  antedate,  &c.  Vide  37  H.  6, 
21  b  ;  (a)  Plow.  Com.  Qm.  491 ;  7  &  8  Eliz.  Dyer,  242.(6)  But  to  take 
averment  which  stands  with  the  record,  and  which  doth  not  impugn  any 
thing  apparent  within  the  record,  the  law  doth  well  admit  and  allow :  as 
against  a  fine  upon  release,  to  say  that  the  conusee  had  nothing  at  the  time 
of  the  fine  levied ;  as  it  is  held  in  16  H.  7,  5  b.  So,  against  the  king's 
letters-patent  under  the  great  seal  showed  in  court,  none  can  deny  them, 
hut  non  concessit  per  pmd^  literas  patentes^  is  a  good  plea ;  for,  although 
(a)  Quatermein's  case,  T.  37,  H.  6,  fo.  21,  pL  9.  (6)  Quttrt  this  reference. 
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there  be  such  letters-patent,  yet  perhaps  nothing  pass  by  them,  and  so,  per 
eansejuenSf  turn  concessit.   And  although  enrolment  or  other  matter  of  record 
shall  not  be  tried  per  pais j  yet  the  time  when  the  enrolment  was  made  shall 
be  tried  per  pais;  for,  the  enrolment  itself  shall  never  be  drawn  in  question, 
(tor  that  is  agreed  by  both  parties,)  but  only  the  time  of  it ;  as  in  the  other 
case,  where  one  pleads  a  grant  of  the  king  by  his  letters-patent  under  the 
great  seal,  and  the  other  pleads  non  concessit  by  the  same  letters-patent,  in 
that  case  the  letters-patent  are  confessed,  but  the  efiect  and  operation  of 
them  is  denied ;  and  therefore  the  trial  shall  not  be  where  the  letters-patent 
bear  date,  but  where  the  lands  lie,  as  it  was  adjudged."     So,  in  Edeh*s 
case, — in  <<  trespass  quare  clausum  fregit  apud  Mairtham  in  com.  Norf., 
by  Thomas  Eden  and  William  Franklyn,  against  Edward  Brown, — the  de- 
fendant* pleaded  that  the  queen  was  seised  in  fee  in  right  of  her     r»gQg 
crown,  and,  by  her  letters-patent  under  the  great  seal,  bearing  date 
at  Weldhall,  in  com.  Essex,  &c.,  concessit  tenement,  prced,  in  quHmSj  &c., 
cmdam.  A,  B,y  &c.     The  plaintiflf  took  issue  quod  non  concessit  tenement, 
prod,  per  pnedictas  literas  patentes.   And  this  issue  was  tried  in  the  county 
of  Norfolk,  where  the  land  lay,  and  not  where  the  letters  patent  bore  date ; 
and  the  jury  found  for  the  plaintiff:  and  it  was  moved  m  arrest  of  judg- 
ment, that  it  ought  to  have  been  tried  where  the  letters-patent  bore  date  ; 
et  non  allocatur  per  curiam;  for,  the  letters-patent  being  matter  of  record, 
and  showed  to  the  court  under  the  great  seal,  cannot  be  denied,  nor  can  the 
party  plead  nul  tiel  record  against  them,  being  showed  under  the  great  seal, 
and  therefore  the  efiect  of  the  issue  of  non  concessit  is,  that  the  queen  had 
nothing  in  the  land,  or  that  the  tenements  did  not  pass  by  the  letters-patent, 
in  which  case  it  shall  be  tried  where  the  land  lies ;  and  so  it  was  adjudged." 
There  can  be  no  doubt,  on  these  authorities,  that  non  concessit  is  a  good 
plea.     With  respect  to  the  third  plea,  the  defence  intended  to  be  set  up  is, 
that  the  alleged  invention  was  no  improvement.     All  the  statement  about 
the  petition  is  merely  introductory ;  and  the  nature  and  object  of  the  plea 
are  sufficiently  disclosed  in  the  abstract ;  for  all  that  is  necessary  is,  that  the 
abstract  shall  substantially  describe  the  plea.    [Tindal,  C.  J.   The  question 
is,  whether  this  plea  U  not  double.    Even  if  that  were  so,  that  is  not  an 
objection  which  can  be  taken  on  an  application  like  the  present.     But  it  is 
submitted  that  it  is  not  double.     Every  plea  of  this  kind,  either  expressly 
or  by  implication,  includes  a  suggestion  that  the  crown  has  been  imposed 
upon  by  a  false  representation :  and  this,  it  is  conceived,  the  plaintifis  would^ 
be  estopped  from  traversing.     A  simple  plea  was  pleaded  in  Morgan  v. 
Seawardj  2  M.  &  W.  544 ;  •which  case  also  shows  that  the  third     r^gog 
and  the  sixth  pleas  are  difierent ;  the  one  raising  a  statutable  ob- 
jection to  the  patent,  the  other  a  defence  by  reason  of  a  false  suggestion 
whereby  the  crown  was  induced  to  grant  the  patent.     [Coltman,  J.     Do 
yoQ  consider  a  false  suggestion  an  essential  part  of  the  plea  ?     It  is  safer 
for  the  defendant  to  have  the  allegation  in  the  plea ;  but  whether  the  plea 
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expressly  contains  it  or  not,  such  a  plea  is  necessarily  founded  on  tbe  &ct 
of  a  false  suggestion. 

ByUs^  Seijt.,  (with  whom  was  MelloTj)  in  support  of  bis  rule.     Inde- 
pendently of  the  defendant  being  under  terms  to  plead  issuably,  nan  con- 
cessit is  an  idle  and  frivolous  plea.     It  is  said  that  there  must  be  some 
mode  by  which  the  defendant  may  put  in  issue  the  letters-patent.    A  plain- 
tiff, however,  cannot  declare  upon  letters-patent  without  profert.      They 
are  therefore  before  the  court,  who  will  take  judicial  notice  of  them.     But 
there  is  no  mode  of  pleading  by  which  a  defendant  can  put  them  in  issue. 
[TiNDAL,  C.  J.     He  cannot  put  in  issue  the  existence  of  the  letters-patent, 
but  he  may  put  them  in  issue  as  you  have  pleaded  them.     If  a  defendant 
cannot  plead  non  concessit^  what  remedy  will  he  have  where  they  are  im- 
properly set  out  ?]     That  they  cannot  be  set  out  on  oyer  is  conceded ; 
Jejery  v.  WkUe,  2  Dougl.  476 ;  The  King  v.  ^meryj  1  T.  R.  149.     Ac- 
cording to  the  ancient  practice,  the  court  had  nothing  to  do  but  look  at  the 
letters-patent  to  see  that  they  agreed  with  the  declaration.(a)  The  same  result 
may  now  be  obtained  by  affidavit,  but  not  by  pleading.     Hynde^s  case,  and 
Eden's  case,  supra,  633,  show  that  the  existence  of  the  letters-patent  cannot 
be  denied.  [Tindal,  C.J.  They  seem  to  show,  at  the  same  time,  that  nan  con- 
cessit may  be  pleaded.]   There  is  adiflerence  where  it  is  pleaded  to  a  decla- 
*6371     ^^^^^  ^^  letters-patent.     *Here,  it  is  clearly  not  an  issuable  plea. 
The  statute  of  21  Jac.  I,  c.  3,  enables  the  crown  to  grant  letters- 
patent  for  fourteen  years ;  that  is,  it  enables  the  crown  to  do  all  that  it  ap- 
pears upon  this  record  to  have  done.    That,  therefore,  which  cannot  be  put 
in  issue,  is  all  that  non  concessit  can  propose  to  put  in  issue.     That  the 
queen  coidd  grant  is  matter  of  law,  and  that  she  did  grant,  cannot  be 
denied.   In  2  Rolle's  Abridgment,  Prerogatwe  le  Roy,  191,  it  is  said :  <<  Si 
le  Roy  graunt  terre  per  ses  letters  patents  desouth  le  grand  seal,  et  en  le  infe- 
rior parte  apres  tout  le  patent  finite  ceo  est  mise  (per  warrantum  commission.) 
ceo  estant  fait  per  warrant  del  commissioners  de  defective  titles  sur  compo- 
sition ove  eux  fait,  si  les  commissioners  navoint  ascun  authority  per  lour 
commission  a  iaier  ascun  composition :  en  cest  case  per  force  de  lour  com- 
mission, et  issint  cest  hors  de  lour  commission,  ceux  letters  patents  sont 
void  en  ley  sans  ascun  scire  facias  a  eux  repealer,  et  est  bon  pleader  non 
concessit,  &c.,  encounter  ceux  letters  patent:^'  which  passage  is  cited  in 
Com.  Dig.  tit.  Patent j  (F.  1).    [Maule,  J.    How  can  the  defendant  show 
,  that  the  grant  is  improperly  set  out,  if  not  in  this  way  ?]    It  cannot  be 
done  at  all.     [Maule,  J.     The  authorities  you  have  cited  show,  that 
in  the  case  of  a  grant  of  land,  it  may  be  done.]    A  defendant  in  such 
case  may  show  that  there  were  no  such  lands ;  but  not  that  the  queen 
jid   not  make  such  a  grant.     [Tindal,  C.  J.     Here,  the  plaintiffs  take 
upon  themselves  to  state  the  effect  of  the  grant.     They  may  be  wrong. 
Vou  have  not  set  out  the  letters  patent  in  hoc  verba.]    The  declaration 
follows  the  usual  course  in  setting  out  the  legd  effect  of  the  grant.    If  the 

(a)  Qu,  Upon  what  i 
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defendant  may  contest  the  mode  in  which  the  plaintifls  have  set  out  the 
letters-patent,  why  may  he  not  plead  nul  tiel  record  ?  [Tindal,  C.  J.  At 
all  events  this  is  too  nice  a  question  to  be  decided  in  this  incidental  way. 
Tou  can  demur  if  you  think  proper.]  How  can  this  be  a  plea  to  the 
merits?  * [Cresswell,  J.  If  you  have  pleaded  something  not  r*/>no 
granted,  then  the  plea  goes  strongly  to  the  merits.]  If  the  plea  ^ 
puts  any  thing  in  issue,  it  is  the  queen's  power  to  grant  by  reason  of  want 
of  novelty  or  utility ;  and  these  are  put  in  issue  by  some  of  the  other 
pleas. 

As  to  the  third  plea,  it  does  not  agree  with,  and  is  not  warranted  by,  the 
abstract.  It  alleges  a  false  suggestion  or  representation  to  the  crown,  which 
would  avoid  the  patent  altogether  ;  and  it  also  denies  either  the  novelty  or 
the  utility,  it  is  difficult  to  say  which,  of  the  alleged  invention.  If  an  im- 
provement, the  invention  would  be  useful  to  the  public. 

The  third  and  sixth  pleas  are  substantially  the  same,  and  ought  not  be 
allowed  together. 

TiNDAL,  C.  J.     The  objection  to  the  first  of  these  pleas  is,  not  that  it  is 
'dt  variance  with  the  abstract  delivered,  but  that  non  concessit  is  no  plea  at 
all  in  an  action  of  this  nature.    I  think,  however,  that  it  would  be  too  much 
for  us  to  take  upon  ourselves  to  decide  that  upon  a  motion  like  the  present. 
The  plaintifis,  if  so  advised,  may  demur.     The  plea  has  been  pleaded  ; 
and  it  seems  to  me  in  fact  to  be  the  only  way  in  which  the  defendant  can 
raise  the  question,  whether  that  which  the  plaintifis  claim  is  contained  in 
the  grant.     The  plea  puts  in  issue,  not  the  existence  of  the  letters-patent, 
but  the  legal  effect  of  them  as  stated  by  the  plaintifls.     No  inconvenience 
is  imposed  on  the  plaintifis  by  allowing  this  plea :  they  have  only  to  pro- 
duce the  letters-patent  to  show  that  they  have  truly  and  properly  stated  the 
effect  of  them  in  the  declaration.     As  to  the  third  plea,  the  objections  are, 
that  it  does  not  correspond  with  the  abstract,  and  that  it  is  substantially  the 
same  as  the  sixth  plea.     I  do  not  think  the  abstract  ought  to  be  considered 
too  critically :  all  we  should  see  is,  that  the  plea  fairly  and  substantially 
follows  it;  otherwise  the  abstract  must  be  almost  a  copy  of  the  pleas.     The 
^abstract  is,  that  the  invention  is  no  improvement :  the  third  plea,     r«63Q 
after  stating  the  petition  for  the  grant,  and  the  grant  of  the  letters- 
patent,  avers  that  the  representation  made  by  the  plaintiffs  to  her  majesty, 
was  false  and  untrue,  and  her  majesty  was  thereby  misinformed  and  de- 
ceived, and  that  the  said  supposed  invention  was  not  an  invention  of  im- 
provements in  elastic  fabrics,  &c.,  in  manner  and  form  as  by  the  plaintifis 
so  falsely  and  untruly  represented.     Whereby  the  said  supposed  letters- 
patent  were  and  are  null  and  void.     That  is,  in  substance,  a  plea,  that 
^e  plaintiffs'  alleged  invention  is  no  improvement.    If  it  turn  out  that 
*t  is  an  improvement,  the  plea  is  answered.     It  therefore  does  not  seem 
to  me  to  be  the  same  as  the  sixth  plea ;   for  the  invention  may  be  an 
improvement,  and  yet  it  may  be  of  little  or  no  use.    I  think  the  rule  must 
be  discharged* 

2k2 
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CoLTMAN,  J.  It  appears  to  me  that  the  tbird  and  sixth  pkas  do  not 
necessarilj  raise  the  same  defence. 

As  to  rum  concessit j  it  puts  the  plaintifls  ander  no  diffienltj.  They  have 
nothing  to  do  but  to  produce  an  exemplification  of  the  letters-patent  to 
show  that  the  efiect  of  the  grant  is  truly  stated  in  the  declaration.  If  the 
plea  be  demurrable,  the  plaintifls  may  demur ;  but  the  question  is  not  one 
that  ought  to  be  argued  on  a  motion  like  the  present 

Maule,  J.  ^an  concessit  appears  to  have  been  firequently  pleaded  ;  and 
it  seems  to  me  to  be  the  only  way  in  which  a  defendant  can  put  in  issue 
whether  that  which  the  plabtifi*  claims  as  having  been  granted  to  him,  is 
within  the  terms  of  the  grant.  I  think  also  that  it  is  a  plea  to  the  merits, 
as  well  as  an  issuable  plea. 

The  third  plea  alleges  that  the  grant  is  void  because  the  queen  was  in- 
duced to  grant  a  monopoly  to  the  plaintifls  by  th6  &lse  representation  of 
*6401  ^^  grantee  as  to  the  nature  *of  his  alleged  invention.  That  also 
appears  to  me  to  be  a  plea  to  the  merits.(a)  It  has  been  contended 
that  it  is  double.  But  I  do  not  think  it  is  a  double  plea ;  although  it  is 
unnecessary  to  decide  that  point. 

I  also  think  the  third  and  sixth  pleas  are  not  the  same,  but  are  essentially 
diflerent ;  and  for  this  reason :  Supposing  it  should  appear  that  the  plain- 
tifls' invention,  thpugh  an  improvement,  would  operate  as  an  injury  to  the 
public,  that  would  be  a  defence  that  could  not  be  given  in  evidence  under 
the  third  plea  ;  but  it  would  be  admissible  under  the  sixth. 

It  is  said  that  the  third  plea  does  not  agree  with  the  abstracts;  but 
it  appears  to  me  that  they  sufficiently  correspond.  Abstracts  should  not 
be  too  critically  construed,  otherwise  we  shall  make  them  identical  with 
the  pleas. 

Cb£SSW£LL,  J.,  concurred.  Rule  discharged,  with  costs. 

(a)  Vide  antd,  Vol.  IV.  p.  995. 


CROSS  V.  ROBERTSON.    June  11. 

.  Where  the  plain tifT  had  hecome  hankropt  after  inaiue  joined,  the  court  diacharged  a  rule  fiv 
judgment  as  in  caae  of  a  nonsuit,  and  refused  to  direct  a  stet  procetsut. 

Assumpsit  for  goods  sold  and  delivered.     After  issue  joined,  the  plain- 
tiff became  bankrupt. 

Clarke^  Seijt.,  having  obtained  a  rule  nisi  for  judgment,  as  in  case  of 
a  nonsuit, 

ByleSj  Serjt.,  contra j  submitted  that  the  plaintiff  had  been  guilty  of  no 
default. 

•6411         Clarke  J  Serjt.     At  all  events  this  is  a  proper  case  for  a  stet 
processus,     [Tindal,  C.  J.     You  may  give  it  so  far  as  *you  are 
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concerned.  The  assignees  may  do  as  they  like.  Have  they  taken  the 
cause  up?  Byles^  Serjt.  That  does  not  appear  the  one  way  or  the 
other.] 

TiNDAi.,  C.  J.  The  defendant  may  take  down  the  cause  by  proviso,  if 
he  pleases.  I  think  this  is  a  case  in  which  we  ought  not  to  be  rst^^ed  upon 
to  interfere. 

The  rest  of  the  court  concurred.(a)  Rule  discharged. 

(a)  See  R.  M.  T.  1654,  a.  21,  H.  T. ;  2  W.  4,  a.  71,  Impey,  C.  P.  6th  edit  822,  Tidd,  9th 
edit.  670,  671. 


PALMER  V.  REIFFENSTEIN.(a)    June  11. 

The  court  pennitted  boil  to  take  out  of  court  money  which  he  had  paid  in  for  the  defendant'! 
use  OD  a  motion  for  a  commission  to  examine  witnesses  abroad,  the  defendant  having  died 
abroad,  intestate  and  insolvent,  before  the  trial — the  rule  nisi  having  been  served  on  all  per> 
sons  in  any  way  interested  in  the  cause. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  the  sum  of  100/.  paid  into  court  in  pursu- 
ance of  a  rule  of  the  31  Jan.  1839,  should  not  be  paid  out  to  one  Timbrey, 
or  to  Crosby,  his  attorney. 

The  motion  was  founded  on  an  affidavit  of  Timbrey,  which  stated  that 
the  defendant  having  been,  in  March,  1838,  arrested  in  this  action  at  the 
suit  of  the  plaintiff,  and  held  to  bail  in  the  sum  of  180/.,  the  deponent,  with 
J.  E.  Reifienstein,  the  son  of  the  defendant,  became  bail  above  for  the  de- 
fendant, and  justified  as  such  bail  in  the  sum  of  360/. ;  that,  shortly  after- 
wards the  defendant  proceeded  to  parts  beyond  the  seas,  leaving  the  depo- 
nent and  the  said  J.  E.  Reifienstein  liable  as  such  bail  as  aforesaid     rmaAo 
•for  the  appearance  of  the  defendant,  in  the  event  of  the  plaintifi* 
obtaining  a  verdict  and  judgment  in  the  action ;  that  the  deponent  was 
informed  by  Messrs.  Webber  and  Bland,  who  at  that  time  were  the  attor. 
neys  of  the  defendant,  (and  which  information  the  deponent  believed  to  be 
true,)  that  the  defendant  had  a  good  defence  upon  the  merits ;  but  that, 
pursuant  to  a  rule  made  in  this  cause  by  this  court,  it  was  requisite  that 
100/.  should  be  paid  into  court  by  or  on  behalf  of  the  defendant,  in  order 
that  the  time  for  the  examination  of  witnesses  under  a  commission  sen^  (o 
Canada,  might  be  extended ;  that  the  deponent,  at  the  suggestion  of  Web- 
her  and  Bland,  furnished  them  with  the  sum  of  100/.  for  such  purpose, 
which  sum  wasjurrdshed  by  the  deponent  out  of  his  awn  proper  money y  and 
was,  as  the  deponent  was  informed  and  believed,  paid  into  court  on  or 
about  the  15  Feb.  1839,  where  the  same  now  remains  to  abide  the  further 
order  of  the  court ;  that  the  sole  object  for  which  the  deponent  advanced 
the  100/.  was  for  his  own  protection,  and  that  the  defendant  might  have 
the  full  benefit  of  the  evidence  under  the  said  commission  in  Canada, 

(a)  Vide  antd,  Vol  I.  p.  94. 
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and,  by  obtaining  a  verdict  in  this  action,  might  release  the  deponent  from 
his  liability  as  such  bail  as  aforesaid,  the  deponent  being  apprehensive 
that,  in  consequence  of  the  defendant  and  his  said  son,  the  deponent^s 
co-bail,  being  both  absent  abroad,  the  deponent  would  become  solely 
responsible  for  the  debt  and  costs  in  the  action,  should  the  plaintiff,  by 
any  want  of  due  care  on  the  part  of  the  defendant,  obtain  a  verdict ;  that 
the  deponent  had  not  been  reimbursed  by  the  defendant  the  said  sum  of 
100/. ;  that,  pending  the  proceedings  in  this  action,  and  before  any  verdict 
was  recovered  or  judgment  obtained  therein,  viz.  on  or  about  the  7th  of 
March,  1840,  the  defendant  departed  this  life^  whereby,  as  the  deponent 
was  advised  and  believed,  the  action  became  abated  ;  that  no  verdict  or 
*fiil^1  judg^^ii^  ^^d  ^^^^  *been  obtained  in  the  action ;  and  thaty  al  the 
time  of  such  payment  into  court  as  aforesaid^  the  deponent  was  not 
indebted  to  the  said  defendant. 

At  the  suggestion  of  the  court,  the  words  in  italics  were  added  to  the 
affidavit,  and  notice  of  the  rule  was  likewise  directed  to  be  given  to  Webber 
and  Bland. 

The  facts  stated  in  Timbrey's  affidavit  were  corroborated  by  an  affidavit 
of  J.  E.  Reiffenstein,  the  defendant's  son,  who  stated  in  addition  that  the 
defendant  died  at  New  York  intestate,  leaving  a  widow  and  three  children, 
and  that  at  the  time  of  his  death  he  was  in  an  embarrassed  state ;  that  no 
letters  of  administration  of  his  goods  had  been,  or  were  likely  to  be,  ap- 
plied for  or  obtained,  and  that  no  legal  personal  representative  of  the  de- 
fendant had  been  appointed  either  in  this  country  or  in  New  York,  or  else- 
where ;  and  that  his  widow  was  now  resident  in  Canada,  and  was  aware  of 
the  intended  application  to  this  court  on  behalf  of  the  said  Timbrey,  to  have 
the  said  sum  of  100/.  paid  out  of  court  to  him  the  said  Timbrey,  and  that 
she  had  no  objection  thereto,  but,  on  the  contrary,  was  desirous,  as  was 
also  the  deponent,  that  the  said  sum  of  100/.  should  be  repaid  to  the  said 
Timbrey. 

Shee^  Serjt.,  now  moved  to  make  the  rule  absolute,  on  an  affidavit  of  ser- 
vice thereof  upon  the  plaintiff,  upon  his  attorney,  upon  Webber,  one  of  the 
partners  in  the  late  firm  of  Webber  &  Bland,  upon  Mr.  Johnson,  the  official 
assignee,  upon  Mr.  C.  Harden,  the  trade  assignee,  under  a  fiat  issued  against 
Webber  &  Bland,  upon  the  solicitor  to  the  fiat,  and  also  upon  a  clerk  in 
the  office  of  the  gentleman  who  had  succeeded  to  Webber  &  Bland^s  busi- 
ness. As  to  Bland,  the  affidavit  stated  that  he  was  residing  m  Jamaica,  in 
the  West  Indies. 

•6441         *TiNDAL,  C.  J.     It  seems  to  me,  under  the  circumstances,  that 
the  party  has  done  sufficient  to  entitle  him  to  have  his  money  out  of 
court. 

The  rest  of  the  court  ( oncurred.  Rule  absolute. 
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HARVEY  ».  WATSON.    June  12. 

In  trespass  for  crim.  con.  the  court  permitted  the  defendant  to  plead  not  guilty,  and  also,  valeai 
quantum^  that,  before  and  at  the  time  of  the  committing  of  the  trespan,  the  plaintiff  had  re- 
tinquiahed  and  renounced  the  comfort  and  fellowship  of  his  wife,  and  had  finally  separated 
hinoself  by  iUed  from  her,  and  was  living  apart  from  her. 

Trespass,  for  criminal  conversation. 

Dowling^  Serjt.y  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  to 
plead  not  guilty ;  and  also  a  plea  that,  <<  before,  and  at  the  time  of^  the  com- 
mitting of  the  trespass,  the  plaintiff  had  relinquished  and  renounced  the 
comfort  and  fellowship  of  his  wife,  and  had  finally  separated  \i\mse\{  by  deed 
from,  and  was  living  apart  from,  her."    In  Weedon  v.  Timbrelly  5  T.  R.  357, 
it  was  held  that  no  action  can  be  brought  for  any  act  of  adultery  after  a 
separation  between  husband  and  wife.     Lord  Kenyon  says,  "  What  injury 
is  done  to  the  plaintiff,  who  has  voluntarily  relinquished  his  wife  ?     It  can- 
not be  said  that  he  is  deprived  of  the  comfort  and  society  of  his  wife.     I 
can  see  the  immorality  of  the  defendant's  conduct  in  as  strong  a  light  as  any 
person  ;  but  still,  this  action  must  be  confined  within  legal  limits.     This  is 
like  the  case  of  an  action  by  a  father  for  the  loss  of  service  of  his  child  ;  in 
which,  however  the  parent  may  feel  for  the  violation  of  his  daughter's 
chastity,  it  is  clear  that  no  action  can  be  maintained,  unless  some  'e  vi-     ^g  ^^ 
deuce  be  given  that  the  daughter  performed  some  acts  of  service  (a)    •• 
for  the  father.  (6)    This  is  not  like  the  instance  put  of  a  temporary  separation 
from  the  wife ;  in  such  case  the  wife  still  continues  within  the  protection  of 
the  husband;  which  she  does  not  here."     [Tindal,  C.  J,     Is  Weedon  y. 
Tmbrell  still  considered  an  authority  ?]     It  is  so  treated  in  2  Roper  on 
Husband  and  Wife,  323,  n.,  2  edit,  by  Jacob,  where  a  MS.  case  of  Gror 
ham  V.  Wigley  is  cited.      Bartelot  v.  Hawker^  Peake,  N.  P.  C.  7,  and 
Hodges  v.  Windham^  lb.  39,  are  to  the  same  effect. 

Byles^  Serjt.,  now  showed  cause.  It  is  impossible  to  treat  a  separation 
between  the  husband  and  wife  as  a  bar  in  an  action  of  trespass  for  debauch- 
ing her,  although  it  may  affect  the  amount  of  damages.  Weedon  v.  Timbrell 
can  hardly  be  regarded  as  an  authority  in  the  present  day.  The  question 
arose  in  the  subsequent  case  of  Chambers  v.  Caulfieldy  6  East,  244,  2  J.  P. 
Smith,  356,  before  Lord  Ellenborough,  who  <<  desired  that  the  case  might 
he  argued  upon  the  general  point, — whether  the  mere  fact  of  a  separation 
between  husband  and  wife  by  deed  was  such  an  absolute  renunciation  of 
his  marital  rights  as  precluded  the  husband  from  maintaining  an  action  for 
the  seduction  of  his  wife — saying  that  he  did  not  consider  that  question  as 
concluded  by  the  decision  in  Weedon  v.  TimbrelU^  The  correctness  of 
Lord  Kenton's  judgment  in  that  case  is  doubted  in  Selw.  Nisi  Prius,  8th  ed 

(a)  It  was  nid  hy  Halls,  (Hulie,  Jast  of  B.  R.,)  **  If  a  man  does  me  service  and  remaio* 
with  meat  hit  will,  if  he  be  beaten  I  shall  have  an  action  thereof,  because  of  losing  his  aei 
vice." 

The  report  concludes  with  **  Quare,  de  dieto  HulU* 

(6)  Vide  GnnneU  v.  WtlU,  M.  T.  post 

TOL.  VII.  50 
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pp.  12,  13.     Winter  v.  ifenn,  4  C.  &  P.  494,  and  Wilton  v.  WAster,  7  C. 
&  P.  198,  were  also  cited. 

•6461        *JOo^lingj  Serjt.,  in  support  of  his  rule.     It  is  not  necessary  to 
■*     prove  that  the  plea  will  stand  the  test  of  a  demurrer ;  for  unless  the 
court  can  treat  it  as  frivolous,  it  ought  to  be  allowed.     Weedon  v.  Tmbrell 
has  never  been  overruled. 

TiNDAL,  C.  J.  If  there  be  any  reasonable  doubt  as  to  this  plea  it  ought 
to  be  allowed,  leaving  the  plaintiff  to  demur.  I  do  not  say  that  the  plea  is 
good ;  but  after  the  judgment  of  the  court  of  King's  Bench  in  Weedon  v. 
TimbreUy  I  think  it  would  be  too  much  to  say  that  it  is  so  bad  a  plea  that 
we  should  not  permit  it  to  be  placed  on  the  record. 

The  rest  of  the  court  concurred.  Rule  absolute. 


STEAD  tj.  CAREY.   June  12. 

Obtaining  tiiiM  to  wpty  b  a  waiver  of  any  objection  to  the  defendant's  non-compliance  with  in 
undertaking  to  plead  iasuably. 

Case,  for  infringing  a  patent  granted  to  the  plaintiff  for  wood-paving.  On 
the  6th  of  May,  the  defendant,  w*ho  was  under  terms  to  plead  issuably,  de- 
livered nine  pleas.  On  the  14th  of  May,  the  plaintiff  took  out  a  summons 
befoi'e  Cresswell,  J.,  for  leave  to  sign  judgment  on  the  ground  that  two 
of  the  pleas  delivered  were  not  issuable  pleas,  and,  at  the  same  time,  took 
out  a  summons  for  time  to  reply,  both  of  which  summonses  were  served 
togt'ther.  The  parties  attended  before  Coltman,  J.,  on  the  16th,  when 
the  plaintiff  abandoned  the  former  summons,  and  obtained,  under  the 
latter,  an  order  for  a  week^s  time  to  reply.  On  the  2dd,  the  plaintiff  signed 
judgment. 

*6471         *'Monningj  Serjt.,  on  a  former  day  in  this  term,  having  obtained 
a  rule  nisi  to  set  aside  this  judgment  for  irregularity, 

Sh^^  Serjt,,  (with  whom  was  Websiery)  now  showed  cause.  The  ques- 
tion is,  whether  the  plaintiff,  by  obtaining  time  to  reply,  took  a  step  so  as  to 
preclude  him  from  objecting  to  the  pleas.  [Maule,  J.  Was  not  the  judg- 
ment signed  after  the  expiration  of  the  original  time  to  reply  ?]  In  an 
^Inonj/mous  C05f,  1  DowL  P.  C.  23,  Parke,  B.,  says:  "Asking  for  time  is 
an  admission  that  the  plaintiff  is  in  a  situation  to  go  on ;  but  I  do  not  know 
that  it  is  an  admission  that  the  step  was  regular.'^  It  is  submitted  that 
askiug  for  time  to  reply  cannot,  properly  speaking,  be  considered  a  step; 
nodnng  new  is  introduced  on  the  record. 

Mutming^  Serjt.,  (with  whom  was  Addisany)  in  support  of  the  rule.  By 
obtaining  time  to  reply,  the  plaintiff  waived  any  objection  on  the  grouno 
of  a  non-compliance  on  the  part  of  the  defendant,  with  his  undertaking  to 
pitjud  issuably.  The  point  was  expressly  decided  in  Troit  v.  Snathj  9  M. 
&.  W.  765,  2  Dowl.  N.  S.  278.  Lord  Abinger  there  says:  "Here,  tbe 
pica  \H  voidable  by  the  agreement  of  the  parties,  but  not  absolutely  void  on 
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the  face  of  it.  The  plaintiff  might,  at  once,  treat  it  as  a  nullity ;  but  surely 
he  could  not  do  so  at  the  moment  before  trial,  after  he  had  replied,  and 
issue  was  joined."  And  Parke,  B.,  said :  «<  If  the  plaintiff  had  replied  to 
this  plea,  he  certainly  could  not  afterwards  have  signed  judgment :  then, 
does  he  not,  by  applying  for  time  to  reply,  admit  that  there  is  something  to 
reply  to  ?  whereas  his  case  now  is,  that  the  plea  ought  not  to  be  upon  the 
file  at  all,  by  reason  of  the  non-compliance  with  the  judge's  order. 

•TiNDAL,  C.  J.    The  case  cited  is  conclusive.     By  issuing  and     r»QAQ 
serving  a  summons  for  time  to  reply,  the  plaintiff  took  a  step ;  and     ^ 
he  could  not  afterwards  object  that  the  pleas  were  not  issuable. 

Per  Curiam;  Rule  absolute. 


BRISTOWE  V.  NEEDHAM.    June  12. 

One  judgment  may,  upon  motion,  be  eet  off  against  another  judgment  between  the  some  parties 
in  a  different  court,  provided  the  parties  are  interested  in  their  respective  judgments  in  th» 
\  right 


Case  for  vexatiously  causing  the  plaintiff  to  be  arrested  for  750/.,  under 
a  judge's  order,  which  was  afterwards  set  aside. 

On  the  4th  instant  the  plaintiff  took  out  a  rule  to  discontinue  on  the  usual 
terms. 

On  the  following  day. 

Bowling,  Serjt.,  obtained  a  rule,  calling  upon  the  defendant  to  show  cause 
why  the  costs  payable  to  him  upon  the  rule  to  discontinue  in. this  cause, 
should  not  be  set  off  against  a  judgment  for  22,350/.,  recovered  against  him 
by  the  plaintiff,  in  the  court  of  Exchequer,  in  Easter  term,  1842. 

Shee^  Serjt.,  now  showed  cause.  His  affidavits  stated,  that  the  plaintiff 
was  not  personally  interested  in  the  proceedings  in  the  Exchequer,  the  judg- 
ment against  the  defendant  in  that  court  having  been  obtamed  by  the  plain- 
tiff as  trustee  under  the  defendant's  father's  will. 

Dowlingj  Serjt.,  in  support  of  his  rule.  It  is  unnecessary  to  cite  cases  to 
show  that  a  judgment  in  one  court  may  be  set  off  against  a  judgment  in 
another  court :  it  •is  matter  of  every  day's  practice.  There  is  no-  .  ^^  .q 
thing  to  distinguish  this  case  from  others.  [Tindal,  C.  J.  One 
objection  is,  that  we  cannot  grant  this  application  to  the  injury  of  third 
parties.  It  appears  from  the  affidavits  that  the  judgment  in  the  Exchequer 
is  for  trust  money.]  There  is  no  doubt  that  it  was  trust  money  that  the 
plaintiff  lent  to  the  defendant.  But  having  lent  it  improperly,  he  did  not 
do  so  in  the  character  of  a  trustee :  he  is  therefore,  as  between  the  two 
parties,  a  common  creditor  for  the  money. 

TmDAL,  C.  J.  Many  cases  show  that  a  judgment  obtained  by  one  party 
may  be  set  off  against  a  judgment  obtained  against  him  by  the  other  party. 
The  present  case,  however,  does  not  come  within  the  class  of  cases  in  which 
such  a  set-off  has  been  allowed.     It  is  no  objection  that  the  one  is  a  judg 
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ment  in  this  court  and  tbe  other  in  the  court  of  Exchequer ;  but  it  appean 
that  the  fund  in  the  latter  case  is  not  available  for  the  purpose  of  a  set-ofl^ 
the  judgment  having  been  recovered  by  the  plaintiflTas  a  trustee,  and  not  m 
his  individual  right.  If  the  plaintiflf  were  allowed  to  set  off  any  portion  of 
that  judgment  against  the  judgment  obtained  by  the  defendant  here,  tbe 
latter  might  still  be  called  upon  to  satisfy  the  full  amount  of  the  former 
judgment. 
Per  Curiam;  Rule  discharged.((i) 

(a)  Vide  ante,  589  (a). 


*650]  •MARTYN  and  Another  r.  GRAY.    June  12. 

An  affidavit  stating  that  proceaa  into  county  A.  was  served  in  comity  B.,  more  than  SOOyaidi 
from  the  boundary,  is  sufficient  to  ground  a  motion  to  set  aside  he  aeirioe,  without  negativ- 
ing the  existence  of  any  dispute  as  to  the  boundary. 

Channell,  Seijt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  the  service  of  a  writ  of  summons,  the  writ  being  issued  into  Mid- 
dlesex, and  the  plaintiff  having  been  served  in  London. 

The  affidavit  upon  which  the  application  was  made,  stated  that  the  de- 
fendant was  served  at  <<  Garraway's  Coffee  House,  Change  Alley,  Comhill, 
in  the  city  of  London ;  that  Garraway's  Coffee  House  aforesaid  is  in  the  city 
of  London,  and  more  than  200  yards  from  the  border  of  the  county  of  Mid- 
dlesex ;  and  that  the  defendant  had  not  been  served  with  any  other  process 
in  the  action  than  the  copy  of  writ  of  summons  annexed  to  the  affidavit." 

Dowlingj  Serjt.,  now  showed  cause.  The  affidavit  is  insufficient.  It  is 
not  enough  in  a  case  of  this  sort,  to  state  that  the  place  where  the  process 
is  served  is  not  within  200  yards  of  the  border  of  the  county  into  which  it 
issues,  without  averring  that  there  is  no  dispute  as  to  the  boundaries ;  Webber 
V.  Manningj  1  Dowl.  P.  C.  24.  [Tindal,  C.  J.  The  question  is,  from 
which  side  that  feet  should  come.  Maule,  J.  When  the  service  is  stated 
to  be  on  the  border,  it  must  be  shown  that  there  is  no  dispute  as  to  boundary. 
It  is  necessary  to  negative  dispute,  where  it  is  sworn  that  the  place  of  ser- 
vice is  not  within  200  yards  of  the  border.  It  is  rather  hard  to  call  upon 
a  man  to  swear  that  there  is  no  dispute  as  to  the  boundary  of  a  county.]  It 
is  the  ordinary  course  to  do  so. 

•6511  *ChanneU^  Serjt.,  in  support  of  his  rule.  Where  it  is  distinctly 
sworn  that  the  service  took  place  more  than  200  yards  from  the 
border,  it  is  sufficient.  In  Harrison  v.  Wray^  ]1  M.  &  W.  815,  1  Dowl. 
&  L.  366,  the  defendant,  in  his  affidavit,  stated  that  he  had  been  served,  in 
Cheapside,  in  the  city  of  London,  with  a  copy  of  a  writ  of  summons,  issued 
into  the  county  of  Middlesex,  and  that  he  had  been  informed  and  believed 
that  any  portion  of  Cheapside  was  more  than  half  a  mile  from  the  county 
of  Middlesex.  [Tindal,  C.  J.  The  argument  would  be  the  same  if  the 
place  of  service  was  six  miles  from  the  border.]    But  Lord  Abingeb  said 
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diat  "  the  affidavit  should  have  stated  positively  that  the  place  of  service  is 
not  within  the  county  into  which  the  writ  issued,  or  within  the  distance 
from  the  boundary  limited  by  the  act  of  parliament,"  2  W.  4,  c.  39,  s.  1. 
Here,  the  affidavit  distinctly  states  those  facts. 

TiNDAL,  C.  J.    That  appears  to  be  the  sensible  construction  of  the  act. 

The  rest  of  the  court  concurring,  Rule  absolute,  without  costs. 


•BENTLEY  v.  KEIGHLEY  and  Another.    June  12.        [*652 

In  case  for  infringing  of  a  patent  for  improvements  in  machinery,  the  notice  of  objections  de- 
livered porraant  to  6  &  6  W.  4,  c.  83,  s.  5,  stated  that  the  invention  was  known  to,  and 
need  by,  A.  and  B.,  and  others,he(oTe  the  grant — The  court  refused  to  require  the  defendant 
to  strike  out  the  words  **  and  others." 

Case,  for  infringing  a  patent  for  improvements  in  machinery  or  apparatus 
for  making  cards  for  carding  cotton,  wool,  silk,  and  other  fibrous  substances, 
granted  to  one  William  Carr  Thornton,  and,  by  him,  assigned  to  the 
plaintiff. 

By  the  specification,  Thornton,  the  inventor,  claimed  six  separate  and 
distinct  alterations  as  improvements  in  the  machinery  for  making  cards,  and 
also  the  improvement  m  the  machinery  produced  by  six  alterations  collec- 
tively. 

The  defendants  delivered  the  following  particulars  of  objections  pursuant 
to  the  5  &  6  W.  4,  c.  83,  s.  5,  amended  under  a  judge's  order : — 

<(  Take  notice  that  the  defendants,  on  the  trial  of  this  cause,  besides 
denying  the  infringement  of  the  patent  and  the  title  of  the  plaintiff,  will  rely 
on  the  following  objections  to  the  validity  of  the  letters-patent  mentioned  in 
the  declaration,  that  is  to  say — 

«  First — that  the  invention  was  not  new  at  the  thne  of  granting  the  letters- 
patent: 

**  Secondly — that,  before,  and  at  the  time  of,  granting  the  letters-patent, 
the  invention,  and  each  of  the  six  parts  thereof,  were  known  to  Mordecai 
Robertshttw  arul  others;  and  that,  from  them  or  some  or  one  ofthemj  Thorn- 
ton, the  patentee,  obtained  or  derived  his  knowledge  of  the  said  invention : 

"  Thirdly — that  Thornton  was  not  the  first  and  true  inventor  of  the  said 
invention  or  of  any  part  thereof;  and  that  Mordecai  Robertshaw,  James 
Walton,  and  others,  were,  respectively,  the  first  and  true  inventors     r»g5o 
of  *the  said  invention  and  of  each  part  thereof,  except  the  fourth 
part  thereof: 

«  Fourthly— that  the  invention,  at  the  time  of  granting  the  letters-patent, 
was  not,  nor  was  any  part  thereof,  new,  as  to  the  public  use  and  exercise 
thereof  in  England ;  and  that  the  said  invention  and  each  part  thereof,  ex- 
cept the  fourth  part  thereof,  before  the  granting  of  the  said  letters-patent, 
were  used  by  the  said  Robertshaw  and  JTiomtonj  and  others^  in  England : 

«<  Fifthly — that  the  specification  of  the  invention  is  insufficient,  and  that 

2L 
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it  is  uncertam ;  that  it  does  not  describe  the  nature  of  the  invention^  or  in 
what  way  it  is  to  be,  or  may  foe,  used,  with  sufficient  particularity;  and  that 
the  specification  is  not  sufficiently  intelligible  to  enable  a  workman  of  com- 
petent skill,  to  make,  construct,  put  in  practice,  or  use  the  said  inveotion 
in  all  its  parts : 

<<  Sixthly — that  the  invention  is  not,  and  that  no  part  thereof  is,  and  par- 
ticularly the  fourth  part  thereof,  is  not,  the  subject  of  a  patent : 

<<  Seventhly — that  the  said  invention  was  and  is,  and  particularly  the 
fourth  part  thereof,  was  and  is,  useless,  trivial,  immaterial,  valueless,  and 
unnecessary  for  effecting  the  purpose  proposed : 

«  Lastly — that  the  specification  was  not  enrolled  in  time." 

Channelly  Serjt.,  on  behalf  of  the  plaintiff,  in  Easter  term  last,  obtained 
a  rule  nisi  calling  upon  the  defendant  to  deliver  further  and  better  par- 
ticulars of  objection;  Jones  v.  Berger^  ante.  Vol.  V.  p.  208,  6  Scott, 
N.  R.  208. 

Talfourdf  Serjt.,  now  showed  cause.  The  question  is,  whether  the  court 
*6541  ^^^'  abide  by  its  ruling  in  Jones  v.  *Bergery  or  adopt  the  subsequent 
decisions  in  the  Queen's  Bench  in  Reg.  v.  Walton^  2  Q.  B.  969, 
and  in  the  Exchequer  in  Russell  v.  Ledsam,  11  M.  &  W.  647,  1  Dowl.  & 
L.  347, — whether  it  will  hold  that  the  defendant  is  bound  to  give  the  names 
of  all  the  persons  to  whom  the  invention  was  alleged  to  have  been  person- 
ally known,  or  whether  leaving  out  the  names  of  some,  he  may  refer  to 
them  by  inserting  the  words  <<and  others."  In  Bulnois  v.  Jdackenzk^ 
4  New  Cases,  127,  5  Scott,  410,  6  Dowl.  P.  C.  215,  this  court  held,  that, 
where  the  objection  to  the  patent  is,  its  want  of  novelty,  and  the  defendant 
intends  to  rely  on  a  previous  user  by  divers  persons,  he  cannot  be  com- 
pelled, in  his  notice,  to  give  the  names  and  descriptions  of  those  persons. 
In  Fisher  v.  Bewick,  4  New  Cases,  706,  6  Scott,  208,  6  Dowl.  P.  C.  739, 
however,  the  court  held  a  notice  of  objection  stating  "  that  the  said  im- 
provements, or  some  of  themy  had  been  publicly  and  generally  used  long 
before  the  granting  of  the  letters-patent,"  to  be  insufficient.  In  Jones  v. 
Berger  an  objection  stated  « that  the  said  invention  was  practised  by  per- 
sons engaged  in  the  manuiacture  and  finishing  of  lace  and  similar  fabrics  at 
Jfottinghamand  elsewhere j  before,  and  at  the  time  of,  the  grant  of  the  letters- 
patent  :"  and  this  court  struck  out  the  words  «  and  elsewhere."  But,  in 
Regina  v.  Walton^  where,  on  a  scire  facias  to  repeal  a  patent,  the  prosecu- 
tor having,  while  the  record  was  in  chancery,(a)  filed  notice  of  objections 
under  the  statute,  viz.,  that  other  pprsons  than  the  patentee  had  used  the 
invention  in  England  before  the  grant  of  the  patent,  the  court  of  Queen's 
Bench  refused  to  order  delivery  of  a  particular  stating  the  names  and  ad- 
dresses of  such  persons.  Lord  Denman,  in  delivering  the  judgment  of  the 
•6551  ^^^^9  saying:  "We  agree  with  the  Master  of  the  Rolls (6)  rather 
than  with  the  court  of  Common  Pleas,  and  think  that  the  particolar 

(o)  Vide  ante.  Vol.  VI.  257,  n. 

(6)  Sir  C.  C  Pepyi,  who  had  reftned  to  make  inch  an  order. 
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eiiouid  not  be  ordered."  In  Russell  v.  Ledsaniy  the  defendant  having 
pleaded  that  the  patentee  was  not  the  true  and  first  inventor,  it  wa^  held 
that  it  was  not  necessary  that,  in  his  notice  of  objections,  he  should  state 
tolio  the  first  inventor  was,  or  under  what  circumstances  the  invention  had 
been  used.  Parke,  B.,  there  says:  «This  was  an  application  for  better 
particulars  of  objections  to  a  patent,  under  the  5  &  6  W.  4,  c.  83,  s.  5 : 
and  the  principal  point  discussed  was,  whether  or  no  it  was  necessary, — in 
an  objection  on  the  ground  that  the  plaintiff  was  not  the  first  inventor,  or 
that  the  invention  was  not  new, — that  the  defendant  should  state,  who  was 
the  first  inventor,  or  where,  and  in  what  place,  and  under  what  circum- 
stances, it  was  used  before.  This  point  is  not  new ;  for  it  has  been  already 
before  this  court,  and  also  before  the  court  of  Common  Pleas  in  the  case  of 
Bulnois  v.  Mackenzie.  In  that  case  the  court  of  Common  Pleas  would  not 
require  those  particulars  to  be  given ;  and  their  example  has  been  followed 
by  this  court  in  the  case  of  Heath  v.  Unmrij  10  M.  &  W.  684.  In  the 
subsequent  case,  however,  of  Jones  v.  Berger^  the  court  of  Common  Pleas 
deviated  from  their  former  decision  in  Bulnois  v.  Mackenzie^  and  compelled 
the  defendant  to  give  the  name  of  the  first  inventor.  On  consideration  of 
the  matter,  however,  we  think  that  we  ought  to  abide  by  the  cases  of  Heath 
T.  Unirin  and  Bulnois  v.  Mackenziej  and  that  no  particulars  of  the  circum- 
stances under  which  this  invention  may  have  been  previously  used,  should 
be  required  from  the  defendant ;  and  we  are  fortified  in  this  view  by  the 
decision  of  the  court  of  Queen's  Bench  in  the  case  of  Regina  v.  Waltony 
in  which  they  adopted  the  same  view.  That  was  originally  an  application 
to  the  Master  of  the  Rolls,  *  which  afterwards  came  before  the  r*at^ 
court  of  Queen's  Bench,  which  we  find,  on  inquiry, (a)  to  have 
determined  this  point  the  same  way.  On  the  authorities,  therefore,  we 
are  bound  to  say  that  no  such  particulars  ought  to  be  required  as  are 
here  asked  for;  and  the  argument  of  Mr.  Henderson  is  very  strong  to  con- 
firm the  propriety  of  that  course, — viz.,  that,  to  require  the  defendant  to 
afford  this  information,  would  be  throwing  the  burden  of  proof  on  the  wrong 
party.  [Maule,  J.  The  plaintiff  may  know  one  person,  and  he  may 
know  that  there  are  others  who  have  used  the  article.  Suppose  the  patent 
to  be  for  an  improvement  in  shipping,  and  the  defence  relied  on  were  that 
it  had  been  used  before,  the  defendant  would  not  be  bound,  in  his  particu- 
lar, to  state  the  names  of  all  the  owners  of  all  the  ships  in  which  he  had 
seen  the  alleged  improvement  applied.  But,  if  he  states  that  the  invention 
has  been  published  to  the  world  in  a  certain  magazine  or  journal,  and  also 
in  other  books  and  writings,  he  ought  to  specify  all  the  books  and  writings.] 
The  defendants  rely  on  Bulnois  v.  Mackenzie^  in  this  court ;  Russell  v.  Led- 
sam,  in  the  Exchequer,  and  Regina  v.  Walton  in  the  Queen's  Bench,  and 
before  PepySj  Master  of  the  Roils.  [Maule,  J.  I  see  nothing  in  Jones  v. 
Berger  inconsistent  with  the  other  cases.  The  defendant  must  know  in 
what  books  he  had  seen  the  invention,  and  in  what  places,  besides  Notting- 
(a)  Hm  case  of  lUgina  v.  Walton  hod  not  been  mpoited  at  the  time  of  thu  aigament 
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ham,  he  had  asceitained  that  it  had  been  practised.(a)  Tindal,  C.  J.  The 
case  of  Russell  v.  Ledsam  seems  to  go  the  length  of  deciding  that  no  names 
it  all  need  be  given.] 

Channelly  Serjt.,  (with  whom  was  Websfer^)  in  support  of  the  rule.  Bwf- 
*f)^71  ^^  ^'  ^^^^^  i^  ^^^  ^^^  c^s^  i^  *which  an  opinion  was  expressed 
upon  the  point.  In  the  second  case,  Fisher  v.  Dewicky  the  Lord 
'  Chief  Justice  struck  out  the  words  «  or  some  of  them."  In  Russell  t. 
Ledsam^  the  court  of  Exchequer  considered  the  case  of  a  scire  fadas  as 
standing  upon  a  different  footing  from  an  ordinary  action  between  subject 
and  subject.  In  Regina  v.  WalUniy  the  Master  of  the  Rolls  expressed  no 
adherence  to  either  class  of  cases.  The  cases  relied  on  by  the  defendant 
are  opposed  by  Fisher  v.  Detoicky  Jones  v.  Berger^  and  GeUloway  y,  Blea^ 
don  J  where  Coltman,  J.,  ordered  names,  addresses,  and  descriptions  to  be 
given,  and  the  words  "  divers  other  persons"  to  be  struck  out.  \  Web- 
ster's Patent  Cases,  268,  note  a.  {b)  The  question  is  to  which  class  of 
cases  the  court  will  adhere. 

TiNDAL,  C.  J.  It  certainly  does  appear  that  other  courts  have  taken  a 
view  of  this  subject  somewhat  different  from  that  entertained  by  this  court 
in  the  recent  case  of  Jones  v.  Berger.  Upon  the  whole,  I  incline  to  think 
that  the  words  excepted  to  in  this  case,  «  and  others/'  ought  not  to  be  ex- 
punged. No  fraud  on  the  part  of  the  defendants,  or  any  intention  to  em- 
barrass or  mislead  the  plaintiff,  is  suggested.  It  may  be  that  they  are  in 
possession  of  the  names  of  some  of  the  parties,  but  are  unable  to  give  the 
names  of  the  others. 

Coltman,  J.  The  statute  only  requires  notice  of  the  objection  upon 
which  a  defendant  means  to  rely. 

*6581  *Maule,  J.  I  incline  to  think  that  the  objections  in  this  case  are 
stated  with  sufficient  particularity.  It  is  extremely  difficult  to  define 
the  exact  degree  of  particularity  which  ought  to  be  required  ;  but  it  should 
not  be  greater  than  the  knowledge  of  the  party  making  the  objection  may 
be  presumed  to  enable  him  to  give.  This  court  proceeded  upon  that  prin- 
ciple in  Jones  v.  Berger.  That  case  appears  to  me  to  be  consistent  with 
our  holding,  in  the  present  case,  that,  the  names  need  not  be  given.  There 
is  not  the  same  presumption  here  which  arises  '^ere  books  and  places  (c) 
are  referred  to.  Rule  discharged.(</) 

(a)  Pott,  658  (a). 

(6)  But,  in  a  subiequent  case,  (Carpenter  ▼.  Walker t)  the  objection  ftated  the  making  of 
locks  similar  to  the  subject  of  the  patent  by  the  defendant  and  other*,  several  years  before  the 
date  of  the  letters-patent,  and  their- sale  to  divert  pertone,  and  among  othert,  to  one  8.  T.,oC  Ac-* 
on  summons  to  stiike  oat  the  words  **  to  divers  persons,  and  among  others,"  or  to  slate  the 
names  and  descriptions  of  the  others  besides  8.  T.  to  whom  the  sales  were  made,  the  parties 
were  referred  in  the  court,  who  refused  the  application.    Ibid. 

(r)  Quart,  whether  a  party  ought  to  be  required  to  remember  the  books  and  places  in  which 
he  has  seen  that  which,  at  the  time,  was  wholly  immaterial,  and  in  which  he  had  then  no  uh 
terost,  or  the  books  or  places  in  which  others  have  seen  statements  or  observed  fiMts,  which 
they  have  communicated  to  him,  accompanied  or  unacooropanied  by  any  spedficatioo  of  books 
or  places. 

{d)  »  Note,  that  Choke  (Sir  Richard  Choke,  created  a  justice  of  this  court  in  October,  1471. 
«nd  agai%— after  the  nstoration  of  Edward  IV.,  or  his  reception  of  royal  power,— in  May,  I47t) 
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took  a  divendty, — that  where  tn  action  of  trespass  in  quare  servientes  nun  verberavit,  or  tenentes 
siioa  verberavitfpert^d  a  tenura  md  rece»$eru7Ut  he  shall  not  show  the  names  of  his  servants  or 
tenants  in  the  writ  But  if  the  writ  be  brought  quarc  servientem  tuum^  or  tenentem  t%tum  vtr- 
beravit,  he  must  show  the  name  in  the  writ;  et  cumhoe  concordat  the  form  in  Chanceiy.'*  T.  14 
£.  4,fo.7,  pLi3. 

Hen,  the  object  would  rather  appear  to  have  been,  to  avoid  prolixity  of  statement. 


•ANN  ROBERTS  v.  TAYLOR  and  Others.    Jwne  12.      ["Qm 

The  court  refused  to  interfere,  by  directing  issues  in  law  to  be  argued  before  the  trial  of 
issnea  in  &ct ;  it  not  appearing  that  the  decision  of  the  former  would  have  any  bearing  on 
the  latter. 

Trespass  quare  domum  /regit.  The  declaration  contained  five  counts : 
the  first  was  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff; 
the  second,  for  amoving  therefrom  certain  fixtures ;  the  third,  for  expelling 
aod  amoving  the  plaintifi*;  the  fourth,  for  assaulting  the  plaintiff,  and  beat- 
ing, bruising,  wounding,  biting,  and  ill-treating  her ;  and  the  fifth,  for  seiz- 
ing and  carrying  away,  and  converting,  certain  goods  and  chattels  of  the 
plaintifi*. 

Pleas :  first,  not  guilty ;  secondly,  (to  the  first  and  third  counts,)  that  the 
dwelling-house  in  which,  &c.,  was  not  the  dwelling-house  of  the  plaintiff; 
thirdly,  (to  the  second  count,)  that  the  fixtures  were  not  the  fixtures  of  the 
plaintiff;  fourthly,  (to  the  whole  declaration,)  liberum  tenementum  in  one  J. 
Wilson ;  and  that  the  defendants  entered  as  the  sen^ants  of  Wilson  and  by 
his  command,  and  committed  therein  the  trespasses  in  the  first  count  men- 
tioned ;  that  the  fixtures  in  the  second  count  mentioned  were  part  and  par- 
cel of  the  dwelling-house  and  of  Wilson's  freehold ;  that  the  plaintiff,  just 
before,  and  at,  the  times  when,  &c.,  in  the  third  and  fourth  counts  men- 
tioned, was  unlawfully  in  possession  of  the  dwelling-house,  and  making  a 
noise  and  disturbance  therein,  without  the  leave  or  license  of  Wilson,  and 
refused  to  depart ;  whereupon  the  defendants,  as  the  servants  of  Wilson, 
and  by  his  command,  in  the  defence  of  his  possession  of  the  dwelling- 
house,  gently  laid  their  hands  on  the  plaintiff  in  order  to  expel,  and  did 
expel  her  therefrom ;  and  because  she  resisted,  and  assaulted  the  defendants, 
and  used  violent  and  menacing  language  and  gestures  towards  them  the 
defendants,  did  •necessarily  a  little  beat,  bruise,  wound,  bite,  and  r«ggQ 
ill-treat  her,  &c. ;  and,  because  the  goods  and  chattels  in  the  last 
count  mentioned  had  been  wrongfully  put  and  placed,  and  then  wrongfully 
were,  in  and  upon  the  dwelling-house,  encumbering  the  same,  the  defend- 
ants as  the  servants  of  Wilson  and  by  his  command,  seized,  took,  and 
amoved  them,  and  carried  them  to  a  small  and  convenient  distance  in  that 
behalf,  &c. ;  fifthly,  (to  the  first  and  last  counts,)  that  before  the  plaintiff 
was  possessed  of,  or  had  any  title  to,  or  estate,  or  interest  in,  the  dwelling- 
bouse,  Wilson  was  seised  thereof  in  his  demesne  as  fee,  and  demised  to 
Roberts,  as  tenant  from  year  to  year ;  that  rent  was  in  arrear  {o  Wilson ;  and 
that  the  defendants,  as  the  servants-  of  Wilson  and  by  his  command,  en 
tered  to  distrain,  &c. ;  sixthly,  (to  the  first  and  third  counts,)  leave-  an(« 
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license ;  seventhly,  (to  the  whole  declaration,)  that,  before  the  plaintiff  iira« 
possessed  of,  or  had  any  title  to,  or  estate,  or  interest  in,  the  said  dwelling- 
house,  Wilson  was  seised  thereof  in  fee,  and,  by  agreement  in  writing,  de- 
mised the  same  to  Roberts,  as  tenant  from  year  to  year,  at  a  certain  rent, 
and  Roberts  thereby  agreed,  that,  "  if  the  said  rent  or  any  part  thereof 
should  be  unpaid  fourteen  days  next  after  any  day  on  which  such  rent,  or 
any  quarterly  part  thereof,  should  become  due,  it  should  be  lawful  for  Wil- 
son to  enter  the  said  dwelling-house,  without  any  qectment  or  process  at 
law,  and  to  have  again  and  repossess  the  same,  and  all  occupiers  thereof 
to  expel  and  remove ;"  that  rem  being  in  arrear  to  Wilson,  the  defendants, 
as  his  servants  and  by  his  command,  after  the  expiration  of  the  fourteen 
days,  entered  the  said  dwelling-house  under  the  power  in  the  agreement 
contained,  and  the  same  had  again,  and  repossessed,  for  and  on  behalf  of 
Wilson ;  and  because  the  plaintiff  was  in  the  occupation  and  possession 
thereof,  without  the  leave  or  license  and  against  the  will  of  Wilson,  and 
*6611     '^^'^^^^  *^  *depart  therefrom,  the  defendants  expelled  her  therefrom, 

and,  because  she  resisted,  they  assaulted,  and  a  little  beat,  bruised, 
bit,  and  ill-treated  her,  &c. ;  and,  because  the  goods  and  chattels  in  the  last 
count  mentioned  had  been,  and  were,  wrongfully  in  the  dwelling-house, 
the  defendants,  as  servants  of  Wilson  and  by  his  command,  seized  and 
amoved  them,  &c. ;  eighthly,  (to  the  first,  third,  fourth,  and  fifth  counts,) 
that,  before  the  plaintiff  was  possessed  of,  or  had  any  title  to,  or  estate,  or 
interest  in,  the  said  dwelling-house,  Wilson  was  seised  thereof  in  bis  de- 
mesne as  of  fee,  and  by  agreement  in  writing  demised  the  same  to  Roberts, 
to  hold  from  year  to  year,  at  a  certain  rent ;  that  Roberts  thereby  agreed 
with  Wilson  "  to  repair,  and  keep  in  tenantable  repair,  the  said  dwelling- 
house  during  the  continuance  of  the  said  demise  and  tenancy,  and  it  was 
thereby  further  agreed,  that,  if  Roberts  should  break  the  said  agreement  in 
any  respect,  or  if  he  did  not  repair,  or  keep  in  tenantable  repair,  the  said 
dwelling-house  during  the  continuance  of  the  said  demise  and  tenancy,  or 
if  the  said  rent,  or  any  part  thereof,  should  be  unpaid  fourteen  days  next 
after  any  day  on  which  such  rent,  or  any  quarterly  part  thereof,  should  be- 
come due,  then  it  should  be  lawful  for  Wilson  to  enter  the  said  dwellingibouse, 
without  any  ejectment  or  process  of  law,  and  to  have  again  and  repossess 
the  same,  and  all  occupiers  thereof  to  expel  and  amove  therefrom ;  that 
Roberts  entered  by  virtue  of  this  agreement  and  demise  ;  that  he  suffered 
the  premises  to  be  out  of  repair ;  and  that  thereupon  the  defendants,  as  the 
servants  of  Wilson  and  by  his  command,  entered  upon  the  dwelling-house 
for  breach  of  the  agreement,  and  the  same  had  again  and  repossessed  for 
and  on  behalf  of  Wilson  ;  and  because  the  plaintiff  was  unlawfully  there, 
the  defendants  expelled  her,  &c. 

The  plaintiff  joined  issue  on  the  first,  second  and  third  pleas — and  to  the 
*6621     ^^^^^  {^  ^^^  ^®  ^*  related  to  the  •first  count)  he  replied,  that,  at  the 

said  time  when,  &c.,  in  that  count  mentioned,  the  plaintiff  w^as  law- 
fully possessed  of  the  dwelling-house  in  which,  &c.,  and  was  lawfully  enti- 
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tied  to  her  possession  thereof  as  agamst  the  defendants ;  without  this  that  the 
plamtiflf  was  unlawfully  in  possession  or  occupation  of  the  dwelling-house 
in  which,  &c.,  in  manner  and  form  as  in  the  said  fourth  plea  so  far  as  it  re- 
lated to  the  first  count  in  that  behalf  was  alleged — similar  replications  to  the 
fourth  plea,  so  far  as  that  plea  related  to  the  second  and  third  counts  respect- 
ively ;  to  the  same  plea,  so  far  as  it  related  to  the  fourth  count,  excess ;  and, 
so  far  as  it  related  to  the  fifth  count,  that  the  defendants  converted  and  dis- 
posed of  the  goods  and  chattels  to  their  own  use ;  to  the  fifth  plea,  a  traverse 
of  Roberts's  tenancy  under  Wilson ;  to  the  sixth  plea,  a  traverse  of  the 
leave  and  license ;  to  the  seventh  plea,  (so  far  as  it  related  to  the  first  count,) 
a  traverse  of  Roberts's  tenancy  under  Wilson — to  the  same  plea,  similar 
replications,  so  far  as  that  plea  related  to  the  second  and  third  counts  re- 
spectively ;  to  the  same  plea,  so  far  as  it  related  to  the  fourth  count,  excess ; 
and,  so  far  as  it  related  to  the  fifth  count,  that  the  defendants  converted  and 
disposed  of  the  goods  to  their  own  use ;  to  the  eighth  plea,  so  far  as  it  re- 
lated to  the  first  and  third  counts  respectively,  traverses  of  the  tenancy  of 
Roberts  under  Wilson ;  to  the  same  plea,  so  far  as  it  related  to  the  fourth 
count,  excess;  and,  so  far  as  it  related  to  the  fifth  count,  that  the  defendants 
converted  and  disposed  of  the  goods  to  their  own  use. 

The  defendants  demurred  specially  to  the  replications  to  the  fourth  plea, 
and  to  the  replication  to  the  eighth  plea,  so  far  as  the  same  related  to  the 
fiflh  count.  They  joined  issue  on  the  replications  to  the  fiflh  and  sixth 
pleas,  and  also  on  the  replication  to  the  seventh  plea,  so  far  as  it  related  to 
the  first,  second  and  third  counts ;  and  on  the  replication  to  the  last  plea,  so 
far  as  it  related  *to  the  first  and  third  counts.  To  the  replication  r#ggo 
to  the  seventh  plea,  so  far  as  it  related  to  the  fourth  count,  they  re- 
joined by  denying  the  alleged  excess,  and,  so  far  as  it  related  to  the  last 
count,  by  denying  the  conversion ;  and  to  the  replication  to  the  eighth  plea, 
so  far  as  it  related  to  the  fourth  count,  by  den3ring  the  alleged  excess. 

Bowling  J  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiflf  to  show  cause  why  the  trial  of  the  issues  in  fact  should  not  be 
postponed  until  after  the  issues  in  law  joined  between  the  parties  had  been 
argued  and  determined.     He  cited  Burdett  v.  Coleman^  13  East,  27. 

Tolfourdy  Serjt.,  now  showed  cause.  There  is  no  pretence  for  the  pre- 
sent application.  The  fourth  count  for  an  assault  is  entirely  unconnected 
vdth  the  demurrers  to  the  other  parts  of  the  pleadings ;  and  the  court  will 
not  interfere  to  take  the  conduct  of  the  cause  out  of  the  plaintifi''s  hands, 
Mnless  a  strong  case  of  injustice  and  inconvenience  to  the  defendants  can  be 
made  out. 

Dowlingy  Serjt.,  in  support  of  his  rule.  No  doubt,  the  general  rule  is, 
that  a  plaintiff  may  marshal  the  order  between  issues  in  law  and  issues  in 
feet.  The  court  will,  however,  for  the  purposes  of  justice,  exercise  a  discre- 
tion, as  appears  from  Burdett  v.  Coleman  and  Crucknell  v.  TVucwwn,  9  M.  & 
W.  684.  This  is  clearly  a  proper  case  for  their  interference,  for  otherwise 
great  difficulty  will  arise  in  assessing  the  damages  on  the  different  counts 
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[Maule,  J.  I  apprehend  that  a  plaintiff  always  has  the  right  to  have  ihe 
damages  distinctly  assessed  on  the  different  counts,  as  some  of  them  may  be 
bad.]  Supposing  the  court  not  to  interfere,  and  the  demurrers  to  come  on 
*6641  ^'^^  argument  ^afier  the  trial  of  the  issues  of  fact,  the  court  may  think 
that  some  of  the  pleadings  require  amendment,  but  it  would  not  then 
amend  them.  [Tindal,  C.  J.  If  either  party  will  want  to  amend,  it  will 
be  the  plaintiff*,  who  gives  up  his  chance  of  doing  so  by  going  to  trial.] 

Tindal,  C.  J.  The  case  you  refer  to,  Burdett  v.  Coleman^  was  one  in 
which  it  became  very  important  to  settle  the  law,  and,  for  that  purpose,  to 
allow  the  demurrers  to  be  argued  first.  Here  the  declaration  contains  a  dis- 
tinct count  for  an  assault ;  and  I  do  not  see  how  we  should  be  justified  in 
preventing  the  plamtifi*  from  going  to  trial  on  the  issues  of  fact,  as  the  de- 
fendants have  failed  to  satisfy  us  that  the  decision  of  the  demurrers  would 
have  any  bearing  on  the  issues  of  fact  raised  on  that  count. 

The  rest  of  the  court  concurred. 

Rule  discharged  with  costs,  to  be  costs  in  the  cause.(a) 

(a)  At  the  trial  of  the  ianies  of  htt,  the  plaintifi' obtained  a  verdict  with  lOt  damagea.  She 
■fterwaida  foceeeded  upon  both  of  the  demanera— the  court  holding  the  fourth  plea  to  be  bad, 
and  the  replication  to  the  ei^th  plea  to  be  good. 
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Under  a  port-improvement  act,  commiflriooeri  were  empowered  to  raise  money  upon  matm- 
ments  known  as  01d<Pier  Bonds.  These  bonds  were  for  100/.  each,  and  were  issued  at  5 
per  cent  interest,  with  the  exception  of  eight  which  were  granted  in  Uie  same  form,  but  upon 
which  a  memorandum  was  endorsed,  before  the  execution  of  the  bonds,  whereby  the  obligee 
agreed  to  accept  4  per  cent,  provided  the  payments  were  regularly  made.  A.,  bein^  holder 
of  these  eight  bonds,  was  applied  to  by  C,  a  broker  employed  to  purchase  such  securities 
for  B.,  and  A.  agreed  to  sell  to  B. «  eight  Old-Pier  Bonds  for  lOOt  each,"  nothing  being  said 
as  to  the  rate  of  interest  The  bonds  were  left  with  C.  for  the  purpose  of  transfer,  and  re- 
mained with  him  two  daya.  C.  prepared  a  transfer  and  got  it  registered,  and  then  discovered 
that  interest  was,  by  the  memorandum,  limited  to  4  per  cent ;  upon  which  he  immediately 
repudiated  them. 

In  assumpsit  by  A.  against  B.  for  not  accepting  and  paying  for  the  bonds,  the  juiy  found,  «<  that 
the  bargain  between  C.  and  B.  was  for  Old-Pier  Bonds  of  the  usual  sort,  at  5  per  cent;  but 
that  A.  only  intended  to  aell  bonda  at  4  per  cent*' 

Heldy  that  the  verdict  was  thereupon  properly  entered  for  B. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  plaintiff,  on 
the  14th  of  September,  1842,  was  lawfully  possessed  of,  and  entitled  to, 
eight  securities  for  money,  that  is  to  say,  a  certain  assignment  bearing  date 
the  18th  of  August,  1824,  under  the  hands  and  seals  of  seven  of  the  com- 
missioners acting  in  the  execution  of  an  act  passed  in  the  43  Geo.  3,  for 
abolishing  certain  dues  called  petty  customs,  anchorage  and  groundage,  and 
for  improving  the  port  of  the  town  of  Southampton,  for  making  a  convenient 
dock  for  the  security  of  ships,  for  extending  the  quays  and  wharfe,  and 
making  docks  and  piers  b  the  harbour  there,  and  for  erecting  warehouses  for 
the  safe  custody  of  goods  and  merchandise,  and  for  impoang  certain  duties 
for  the  above  purposes;  and  of  another  act  passed  in  the  60th  Geo.  3,  for 
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altering  and  amending  the  former  act — for  securing  100/.,  together  urith  in-' 
tered  thereon^  to  Martin  Maddison  the  younger,  his  executors,  &c.,  upon 
the  credit  of  the  rates  and  duties  granted  and  made  payable  by  the  acts ;  a 
certain  other  assignment,  &c.,  &c. ;  which  securities  respectively  had  been 
before  then  duly  transferred  by  Maddison  to  the  plaintiff,  according  to  the 
•provisions  of  the  said  acts,  and  which  securities  were  then  of  great  xmc^cic^ 
value,  to  wit,  of  the  value  of  800/. :  whereof  the  defendant  then  had 
notice :  and  the  plaintiflfthen  sold  to  the  defendant  the  said  securities  at  and 
ibr  a  certain  price  between  them  in  that  behalf  agreed  upon,  to  wit,  the  price 
of  800/.,  to  be  therefore  paid  by  the  defendant  to  the  plaintiff:  and  there- 
upon, in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  transfer  and  deliver  the  said  securities  to  the  de- 
fendant, and  one  R.  Wheeler,  accordmg  to  the  provisions  of  the  said  acts, 
the  defendant  promised  the  plaintiff  to  pay  him  800/.  for  the  same,  when- 
ever afterwards  thereunto  requested :  averment,  that  the  plaintiff,  relying  on 
the  promise,  did  duly  transfer  and  deliver  the  said  securities  to  the  defend- 
ant and  Wheeler,  according  to  the  provisions  of  the  said  acts.  There  was 
also  a  count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit ;  secondly,  to  the  first  count, 
that  the  defendant  did  not  buy  nor  did  the  plaintiff  sell  the  said  securities 
riwdo  et  forma^  concluding  to  the  country ;  thirdly,  to  the  first  count,  that 
the  plaintiff  did  not  transfer  and  deliver  the  securities  to  the  defendant  and 
Wheeler,  modo  et  /ormdy  concluding  to  the  country ;  fourthly,  fraud  and 
covin,  concluding  with  a  verification. 

The  plaintiff  joined  issue  on  the  first  three  pleas,  and  traversed  the  fraud 
and  covin. 

At  the  trial  before  Wightman,  J.,  at  the  last  spring  assizes  at  Winches- 
ter, the  following  facts  appeared  : — By  the  43  Geo.  3,  c.  xxi.,  and  50  Geo. 
3,  c.  clxviii.,  certain  commissioners  were  authorized  to  raise  money  upon 
the  security  of  the  pier  dues  to  be  collected  under  the  acts,  and  to  execute 
bonds,  to  bear  interest  not  exceeding  5  per  cent.,  and  to  be  transferable ; 
these  securities,  and  any  future  transfer  thereof,  to  be  registered.  The 
commissioners,  accordingly,  granted  several  bonds,  bearing  5  per  cent, 
interest. 

*0n  the  l8th  of  August,  1824,  the  commissioners  executed  to  r*gg7 
Maddison  eight  of  these  bonds  for  100/.  each.  These  eight  bonds,  '■ 
iipon  the  face  of  them,  purported  to  bear  interest  at  5  per  cent.;  but  when 
Maddison  took  them,  he  agreed  with  the  commissioners,  in  consideratidn 
of  their  undertaking  to  abate  some  nuisance,  and  pay  the  interest  regularly, 
to  accept  41.  per  cent.;  and  a  memorandum  to  that  effect,  signed  by  Mad- 
Alison,  and  attested  by  the  witness  who  attested  the  execution  of  the  bonds, 
Was  endorsed  on  each  bond,  (a)    Each  bond  was  endorsed — "  Bond  for 

(o)  This  memorandum,  signed  by  Maddison,  but  not  sealed,  was  as  follows: — *<  The  within- 
<i^ffied  Martin  Maddison  hereby  covenants  and  agrees  that  he  will  accept  and  receive  the  sum 
<H  2/.  half-yearly,  being  at  the  rate  of  4/.  per  cent,  pe*  annum,  as  and  for  interest  on  the  within* 
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securing  100/.  and  interest  at  the  rate  of  4/.  per  cent"  Maddison^  wbo 
was  called  as  a  witness,  stated  that  the  memorandum  was  written  before  the 
bonds  were  executed.  It  appeared  by  the  payments  noted  on  the  back  of 
the  bonds,  that,  for  the  year  immediately  succeeding  their  date>  Maddison 
•fififtl  received  •interest  at  5  per  cent.,  but  that  afterwards  and  down  to 
the  year  1831 ,  (when  he  sold  the  bonds  to  the  plaintiff  for  801.  each,) 
4  per  cent,  only  was  received. 

In  August,  1842,  the  plaintiff's  brother,  with  the  knowledge  of  the  plain- 
tiff, called  on  one  Joseph  Clark,  a  sharebroker  at  Southampton,  and  in- 
formed him  that  the  plaintiff  had  some  Old-Pier  Bonds  to  dispose  of,  telling 
him  they  were  a  good  security,  and  paid  Jive  per  cent,  interest.  It  did 
not  appear  that  the  plaintiff  authorized,  or  was  even  aware  of,  this  repre- 
sentation. 

On  the  27th  of  August,  Clark  wrote  to  the  plaintiff  as  follows: — 

«  Southampton,  StK  month,  27th,  lSi2. 

«  Dr.  Keele,^Some  time  since  I  understood  thou  hadst  for  sale  a  bond 
or  bonds  on  the  Old  Pier  of  this  port;  and  the  reason  of  my  now  writing  is, 
that  I  think  I  know  of  a  person  who  would  be  willing  to  purchase  at  poTy 
if  thou  consent  to  pay  the  transfer  expenses." 

The  plaintiff  informed  Clark,  in  reply,  that  he  had  some  bonds  of  that 
description,  which  he  was  not  unwilling  to  dispose  of;  but  that,  with  re- 
spect to  paying  the  costs  of  transfer,  he  did  not  know  the  usual  practice ; 
and  he  requested  Clark  to  state,  from  his  own  knowledge  and  experience 
as  an  agent,  what  was  the  usual  practice,  and  what  would  be  the  expense. 

On  the  31st  Clark  replied  to  this — 

"  There  is  no  fixed  practice  with  regard  to  who  shall  pay  expenses :  it  is 
as  buyer  and  seller  can  agree,  and  sometimes  falls  on  one  and  sometimes 
on  the  other.  In  this  instance  I  have  sold  two  bonds  to  the  gentleman  in 
question,  conveyed  free  of  expense  to  him,  at  par ;  and  he  signified,  that,  if 
I  could  get  him  1000/.  more  on  the  same  terms,  he  might  take  them :  an  J 
hearing  thou  was  anxious  to  sell,  occasioned  me  to  write.  The  expenses 
*66')1  ^^  *^^  stamps  depend  on  the  bonds :  if  the  1000/.  *is  in  one,  the 
-'  stamp  will  be  35s.;  if  two  or  more,  35^.  each.  My  commtssion  is 
one  half  per  cent." 

written  bond,  and  in  discharge  of  the  interest  within  mentioned  to  be  paid;  prodded  the 
treasurer  or  treasurers  appointed  in  pursuance  of  the  within-mentioned  acts»  or  his  or  th<:ir 
bankers  in  Southampton,  do  and  shall  pay  such  sum  of  money  upon  the  day  the  same  shiU 
become  due,  or  at  any  time  after  the  same  shall  become  due,  immediately  on  demand  thereof 
being  made  by  him  the  said  Martin  Maddison,  or  by  his  executors,  administrators,  or  assign^** 

By  the  form  of  conveyance  prescribed  by  the  act,  the  treasurer  was  to  assign  to  the  party 
advancing  the  money,  a  proportion  oftht  dutie$y — subject  to  a  certain  priority  of  payment  se- 
cured to  the  corporation  of  Southampton, — with  interest  at  the  rate  of  —  per  cent  per  anouA 
to  be  paid  half-yearly. 

By  the  endorsement  upon  the  bonds  in  question,  Maddison  stipulated  for  the  half-yesHr 
payments  of  interest  being  made  on  the  precise  days  on  which  they  should  fall  doe,  t^'^ 
tptctirely  of  the  amount  of  duties  levied.  So  that  if  the  duties  in  any  particular  half-y^r  or.'j 
yielded  one  per  cent,  the  other  obligees  could  claim  no  more  than  one  per  cent,  wbetru 
Maddison  would  be  entitled  to  demand  his  2  per  cent.«  or,  at  least,  he  would,  upon  non-fa)' 
ment,  appear  to  be  remitted  to  the  original  reservation  of  interest  at  2^  per  cent. 
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Clark  was  told  that  the  plaintiff  held  eight  lOOZ.  bonds ;  and  by  letter  of 
the  3d  of  September  he  inquired  when  the  interest  fell  due,  and  was  in- 
formed that  it  was  payable  in  February  and  August. 

On  the  6th  of  September  he  wrote  to  the  plaintiff  thus : — 
"  Dr.  Keele, — The  gentleman  writes  me  this  day  that  he  will  take  the 
800Z.  Old-Pier  Bonds  upon  the  terms  stated,  viz.  at  par,  conveyed  free  of 
expense  to  him.  Thou  wilt  therefore  please  to  send  them  to  me  immedi- 
ately, that  I  may  proceed  to  have  them  transferred  and  stamped.  This  will 
take  three  or  four  days,  as  they  will  have,  to  be  sent  to  London  to  be  stamped 
after  the  transfer  is  endorsed.  When  completed,  the  amount  shall  be  paid 
to  thy  order  to  any  bank  here,  or  to  the  Hampshire  Bank,  Newport." 

On  the   14th  of  September,  the  bonds  were  handed  to  Clark.     On  the 
16th,  the  transfer  was  duly  executed,  entered  and  registered.     The  money 
was  deposited  at  a  bank  in  Southampton,  to  be  paid  over  on  receipt  of  the 
bonds.     When  Clark's  son  took  the  bonds  to  the  bank,  his  attention  was, 
for  the  first  time,  called  to  the  endorsement  reducing  the  interest  to  4  per 
cent. 
Clark  immediately  sent  the  plaintiff  the  following  letter : — 
"I  have  only  just  now  discovered  an  endorsement  on  the  back  of  the 
Old-Pier  Bonds,  whereby  the  interest  is  reduced  to  4  per  cent.;  of  which  I 
was  before  not  at  all  aware,  concluding,  of  course,  that  they  bore  5  per 
cent,  as  on  the  face  of  the  bonds:  and,  as  the  gentleman  who  bought  them 
did  so  under  this  impression,  he  will  not,  of  course,  take  them  at  the  same 
price  at  4  per  cent.     I  therefore  wish  to  know,  at  thy  early  convenience, 
whether  thou  wilt  make  him  any  other  offer,  or  whether  they  shall  be  re- 
turned." 

**'  P.  S.   I  think  when  thou  brought  them  up  I  should  have  been     r*g7Q 
informed  of  their  being  endorsed  at  4  per  cent.,  as  5  per  cent,  was 
fully  understood  in  the  price." 

It  appaared  that  Old-Pier  Bonds  were  known  in  the  market  as  securities 
bearing  interest  at  5  per  cent.,  and  not  otherwise ;  that  the  bonds  in  ques- 
tion were  the  only  bonds  upon  which  the  reduced  interest  was  payable ;  and 
that  Old-Pier  Bonds  had  been  sold  for  100/.  each,  and  excepting  those  sold 
by  Maddison  to  the  plaintiff,  never  for  less. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  bargain  was  for 

Old-Pier  Bonds  in  the  ordinary  form  and  at  the  ordinary  rate  of  interest  or  not. 

They  found  that  the  bargain  between  Clark,  as  the  defendant's  agent,  and 

^e  plamtiff,  was  for  Old-Pier  Bonds  of  the  usual  sort,  at  5  per  cent.;  but 

that  the  plaintiff  intended  to  sell  bonds  at  4  per  cent. 

A  verdict  was  thereupon  entered  for  the  defendant  on  the  first  three  issues, 
be  undertaking  to  retransfer  the  shares  if  the  verdict  should  stand,  at  the 
plaintiff's  expense ;  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  on  the  issues  found  for  the  defendant,  with  800/.  damages,  if  the 
court  should  think  that  the  plaintiff  was  entitled  to  succeed  upon  those 
issues. 
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The  fourth  plea  was  abandoned. 

Channelly  Serjt ,  accordingly,  in  Easter  term  last,  (April  17,)  obtained  a 
nile  nisi  to  enter  a  verdict  for  the  plaintiff  on  the  first  three  issues,  with  80Ctf. 
damages.  There  was  no  misrepresentation  on  the  plaintiflf's  part,  aiid  as 
the  defendant's  agent  had  ample  means  of  knowing  that  these  bonds  bore  m- 
terest  at  4  per  cent,  only,  the  rule  caveat  emptor  should  apply.  [Tindal, 
C.  J.  Would  not  the  defendant  expect  to  receive  bonds  in  the  usual 
form  ?]  Secondly,  these  bonds,  notwithstanding  the  endorsement,  were  bonds 
♦fill!  bearing  interest  at  5  percent.  *  Blemerhasset  v.  Pierson^3  Lev. 
■'  234 ;  Thompson  v.  Broton,  7  Taunt.  65ff,  1  J.  B.  Moore,  358,  and 
Bythe wood's  Conveyancing  (by  Jarman),  vol.  iii.,  p.  682.  [Tindal,  C.  J. 
Would  not  assumpsit  lie  upon  the  endorsement  ?] 

A  rule  nisi  being  granted, 

Talfourdj  Serjt.,  (with  whom  was  Ball^)  ngw  showed  cause.  The  de- 
fendant never  agreed  to  purchase  these  bonds.  Clark  can  scarcely  be  said 
to  have  been  the  agent  of  the  defendant.  If  agent  at  all,  he  was  agent 
for  both  parties.  But  he  had  no  authority  from  the  defendant,  except  to 
buy  Old-Pier  Bonds,  bearing  the  usual  interest  of  5  per  cent.  The  securi- 
ties, incorrectly  called  bonds,  were  issued  at  5  per  cent,  interest,  with  the 
exception  of  the  eight  originally  granted  to  Maddison ;  and  they  were  known 
in  the  market  as  instruments  bearing  5  per  cent,  interest.  As  well  from 
the  representation  made  by  the  plaintiff's  brother,  as  from  the  correspond- 
ence, it  is  clear  that  the  defendant,  as  well  as  Clark,  believed  that  they 
were  dealing  for  bonds  bearing  interest  at  5  per  cent.  The  execution  of 
these  eight  bonds  and  of  the  memorandum  endorsed  thereon,  was  one  en- 
tire transaction.  An  endorsement  written  at  the  time  of  the  sealing  and 
delivery  of  a  deed  is  part  of  the  deed.  Lyhum  v.  WdriingtoTij  1  Stark.  N. 
P.  C.  162.  The  question  here  is,  not  whether  at  law  there  is  a  liability  to 
pay  5  per  cent.,  but  whether  in  equity  the  commissioners  would  be  entitled 
to  pay  the  obligee  interest  at  4  per  cent.  Simpson  v.  Vaughan^  2  Atk.  31, 
Madd.  Pr.  Ch.  59.  Was  the  purchaser  to  buy  a  chancery  suit  ?  There 
was  ample  consideration  for  the  endorsement  in  the  abatement  of  the  nui- 
*6721  ^"^®'  [TmDAL,  C.  J.  Perhaps  also  in  the  regular  payment  of 
*the  interest  half-yearly.]  The  real  question,  however,  is,  did  the 
defendant  mean  to  buy  bonds  bearing  interest  at  4  per  cent.  ?  Even  if 
Clark  had  the  most  ample  opportunity  of  inspection,  was  it  within  his  au- 
thority to  buy  bonds  at  4  per  cent.  ?  The  contract  is  not  one  to  be  inferred 
at  law,  and  a  court  of  equity  would  not  require  or  authorize  payment  at 
5  per  cent. 

Gaseleej  Serjt.,  (with  whom  were  Crowder  and  Kinglake^)  in  support  of 
Ihe  rule.  There  is  no  ground  for  saying  that  it  was  understood  between 
the  parties  that  the  bonds  bore  interest  at  5  per  cent.  The  verbal  repre- 
sentation made  by  the  plaintiff's  brother  is  immaterial ;  the  construction  of 
the  correspondence  was  not  for  the  jury,  but  for  the  court.  But  the  con- 
tract was  the  transfer  and  registration,  which  vested  the  shares  in  the  de* 
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fendant,  to  which  the  correspondence  was  merely  introductory.  [Cress- 
well,  J.  The  jury  expressly  find  that  the  bargain  between  Clark,  as  the 
defendant's  agent,  and  the  plaintiff,  was  for  01d*-Pier  Bonds  of  the  usual 
sort,  at  5  per  cent.  The  finding  seems  to  show  that  the  blunder  was  on 
the  plaintiflPs  part.]  That  is  a  finding  not  warranted  by  the  facts.  The 
broker,  who  was  the  defendant's  agent,  and  as  such  prepared  the  transfer, 
had  the  bonds  in  his  possession  for  two  days :  he,  therefore,  had  ample  op- 
portunity of  informing  himself  of  that  which  was  apparent  upon  the  instru- 
ments ;  and  the  rule  caveat  emptor  applies.  [Tindal,  C.  J.  You  must 
first  fix  him  with  the  character  of  emptor.] 

Assuming  the  bargain  to  have  been  for  bonds  bearing  interest  at  5  per 
cent.,  these  are  such  bonds.  The  endorsement  cannot,  in  law,  change 
their  character.  No  consideration  appears  in  the  endorsement,  upon  which 
the  commissioners  could  maintain  assumpsit  against  Maddison,  as  suggested 
by  the  court  when  the  rule  was  moved  for. 

•TiNDAL,  C.  J.  I  think  that  the  verdict  entered  for  the  defend-  r*g7o 
ant  ought  to  stand.  The  question  arises  upon  a  contract  by  which 
the  defendant  agreed  to  purchase  from  the  plaintiflf  certain  securities,  called 
bonds,  although  they  may  not  strictly  amount  to  instruments  of  that  descrip- 
tion. When  the  contract  was  to  be  completed,  the  Old-Pier  Bonds  in 
which  the  plaintiff  had  to  sell,  turned  out  to  be  bonds  with  a  certain  memo- 
randum endorsed  thereon.  It  will  be  material,  therefore,  to  inquire  how 
far  the  nature  of  the  original  instrument  was  varied  by  the  endorsement. 
This,  in  its  original  state,  was  in  the  nature  of  an  annuity  secured  on  the 
pier  dues,  which  in  no  event  could  exceed  5  per  cent.,  but  until  the  100/. 
was  paid  off,  the  bond  would  be  an  existing  charge  upon  the  docks,  &c. 
The  amount  of  interest  might  vary  each  year,  according  to  the  fluctuating 
proceeds  of  the  dues.  But  it  appears  that  5  per  cent,  interest  was  actually 
paid  upon  these  securities:  and  that  "Old-Pier  Bonds"  were  generally 
understood  to  be,  bonds  bearing  interest  at  that  rate,  and  that  all  other 
Old-Pier  Bonds  which  came  into  the  market,  bore  interest  at  that  rale. 
But  upon  the  back  of  the  instrument  which  forms  the  subject  of  the  present 
action,  appears  an  endorsement,  bearing  even  date  with  the  bonds,  which 
was  proved  to  have  been  written  before  the  bonds  were  executed  ;  and  the 
fair  presumption  is,  that  the  whole  was  one  transaction.  Maddison,  to 
whom  these  bonds  were  granted,  was  content  to  accept  21.  per  half-year 
on  each  bond,  provided  such  interest  were  regularly  paid.  He  probably 
thought  it  more  convenient  to  have  certainty  and  a  smaller  amount  of  inte- 
rest, than  to  be  placed  upon  the  same  footing  as  the  other  bond-holders.(a) 
Subject  to  that  condition,  he  binds  himself  not  to  demand  more  than  4  per 
cent,  interest.  The  'plaintiff,  who  had  purchased  these  eight  r^c'jA 
bonds  from  Maddison,  being  desirous  of  selling  them,  was  applied  ^ 
to  by  Clark,  acting  as  agent  for  the  defendant,  who  wanted  to  in  rest 

(o)  Vide  BupriL,  667  (a). 

VOL.  vn.  52  2  M 
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money  in  securities  of  that  description.  What  would  Clark  suppx>se  was 
offered  to  him,  nothing  being  said  to  call  his  attention  to  the  bargab  made 
by  the  original  holder  with  the  commissioners  ?  Would  he  not  necessarily 
suppose  that  he  was  purchasing  bonds,  with  interest  at  5/.  per  cent.  ?  And, 
accordingly,  the  jury  find  that  <<  the  bargain  between  Clark,  as  Wheeler's 
agent,  and  the  plaintiff,  was  for  Old-Pier  Bonds  of  the  usual  sort,  at  5  per 
cent. ;''  thou^  they  add  that  <<  the  plaintiff  only  intended  to  sell  bonds  at 
4  per  cent."  The  plaintiff,  therefore,  stands  absolved  from  any  imputation 
of  fraud.(a)  In  the  absence  of  fraud,  the  question  is  on  which  side  is  the 
preponderance  of  laches.  If  the  plaintiff's  conduct  exhibited  the  greater 
laches,  on  him  should  fall  the  loss.  The  plaintiff,  at  the  time  he  contracted 
to  sell  these  bonds,  knew  that  they  only  bore  interest  at  4  per  cent.,  and  he 
must  also  have  known  that  the  general  understanding  was  that  Old-Pier 
Bonds  bore  interest  at  5  per  cent.  It  appears  to  me,  therefore,  that  he  was 
guilty  of  laches  in  not  disclosing  the  existence  of  the  endorsement,  and  (hat 
this  laches  on  lus  part  avoids  the  contract.  The  only  pretence  for  imputing 
laches  to  the  defendant  is,  that  though  his  agent  Clark  had  the  bonds  in  his 
possession,  he  did  not  discover  the  endorsement.  There  being  the  general 
understanding  I  have  before  adverted  to,  I  do  not  see  that  it  was  his  duty  (b) 
to  inspect  the  documents.  It  is  also  to  be  observed  that  the  negligence 
*6751  ^°^P^^^^  ^^  ^^  defendant  ^could  work  no  injury  to  the  plaintiff; 
but,  on  the  contrary,  the  neglect  on  the  part  of  the  plaintiff  would 
be  very  injurious  to  the  defendant. (c)  The  conduct  of  the  plaintiff  having 
been  such  as  to  lead  the  defendant  fairly  to  suppose  that  he  was  bargaining 
for  bonds  bearing  interest  at  5  per  cent.,  when  those  which  the  plaintiff 
had  to  sell  bore  interest  only  at  4  per  cent.,  I  think  that  the  contract  has 
failed  through  the  fault  of  the  plaintiff,  and  therefore  that  the  verdict  must 
stand. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  bond  and  the  endorse- 
ment are  to  be  looked  at  as  one  agreement  between  the  commissioners  and 
Maddison.  It  is  true  that,  at  law,  a  bond  cannot  be  put  an  end  to  by  a 
parol  contract.  But,  no  doubt,  in  equity,  the  obligee  would  be  compelled 
to  content  himself  with  4  per  cent,  interest  on  these  bonds.  The  question 
is,  what  was  the  contract  entered  into  by  this  defendant ;  whether  the  jury 
were  justified  in  concluding  that  the  bargain  M'as  for  bonds  bearing  interest 
at  5  per  cent.  It  appears  to  me  that,  although  the  contract  was  made  by 
letters,  we  must  look  at  all  the  circumstances,  in  order  to  ascertain  what 
the  parlies  were  referring  to  in  their  contract.     On  the  27th  of  August, 

(if>  The  fourth  plot  was  abandoned ;  sopra,  670,  infrd,  675  (a). 

y^  \  If  it  was  his  dutj,  it  wouM  only  be  so  for  the  purpose  of  protecting  the  defendant  against 
any  tracd  on  the  part  of  the  plaintifl^a  duty  of  the  non-performanoeof  which  (he  plaintiff  would 
have  no  right  to  complain. 

(r)  The  plaintiff  sought  to  obtain  lOOJL,  or  twenty-fire  yeare'  purchase,  for  that  for  which 
he  had  given  80/^  or  twenty  yeais*  purchA»,  and  of  which  the  market  price,  estimated  with 
reference  to  the  market  price  of  the  onlinary  unixNlaccd  securities. — which  appears  to  have 
been  always  lOOL^  t.  r.  twenty  years*  purrhase, — must  be  taken  as  continuing  to  be  80/.,  then 
haTing  been  no  rise  or  Tariataon  in  the  market  price  of  OU-Pier  Bonds. 
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1842,  Clark  writes  to  the  plaintiff*  that  he  hears  he  has  some  bonds  on  the 
Old-Pier  to  sell.  That  refers  to  a  previous  conversation  with  the  plaintifl'^s 
brother.  The  bonds  were  described  as  Old-Pier  Bonds ;  and  bonds  of  that 
description  were  known  to  bear  interest  at  5  per  cent.  There  were,  un- 
doubtedly, conflicting  circumstances;  but  it  was  for  the  jury  to  r%crt^ 
^exercise  their  discretion  upon  those  circumstances ;  and  we  can-  '- 
not  set  aside  their  verdict  unless  we  are  satisfied  that  there  was  no  evidence 
to  justify  the  conclusion  to  which  they  have  come.  So  far  am  I  from  think- 
ing so,  that  I  am  satisfied  that  the  jury  have  done  right.  The  production 
of  the  bonds  was  evidence  the  other  way.  Clark's  getting  the  transfer 
registered,  after  the  bonds  had  been  two  days  in  his  possession,  is  a  cir- 
cumstance which  was  well  worthy  of  consideration ;  but  which  did  not  pre- 
clude the  defendant  from  explaining  those  circumstances,  or  from  saying 
that  the  bonds  in  question  are  not  the  bonds  for  which  he  bargained. 

Cresswell,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged 
The  question  is,  whether  upon  the  evidence  we  find  ourselves  bound  to 
conclude  that  the  plaintiff*  was  entitled  to  the  verdict  upon  the  first  and 
second  issues.  It  appears  to  me  that  he  was  not.  The  bonds  bargained 
for  were  Old-Pier  Bonds.  No  specific  bonds  were  mentioned.  The  bar- 
gaining, therefore,  must,  upon  the  evidence,  be  taken  to  refer  to  bonds  car- 
rying 5  per  cent,  interest.  The  plaintiff^'s  brother  spoke  of  bonds  at  Jive 
per  cent. ;  (a)  and  the  correspondence  was  with  reference  to  the  bonds  so 
described.  Although,  therefore,  the  plaintiff*  did  not  mean  to  represent  that 
his  bonds  bore  5  per  cent,  interest,  he  gave  such  a  description  of  them  as 
necessarily  led  the  defendant  to  believe  that  they  were  such  bonds.  What 
is  there  then  to  bind  the  defendant  ?  The  bonds  were  not  delivered  to  his 
agent  for  the  purpose  of  making  the  bargain,  but  in  satisfaction  of  a  bargain 
already  made.  Without  considering  whether  Clark  had  power  to  buy  any 
bonds  which  did  not  bear  interest  at  5  per  cent,  nothing  was  *done  r^g^^ 
by  Clark  which  would  amount  to  an  acceptance  in  satisfaction  of  '' 
the  contract. 

Then,  were  these  bonds  at  Jive  per  cent.  ?  The  memorandum,  if  it  was 
signed  before  the  sealing  and  delivery  of  the  bonds, — which  is  probable, — 
might,  within  the  case  of  Burgh  v.  PresUm^  8  T.  R.  483,  become  part  of 
the  bond.     It  was,  at  all  events,  binding  in  equity. 

I  am,  therefore,  of  opinion  tl^t  the  defendant  was  not  bound  to  accept 
these  bonds,  and  that  the  verdict  is  properly  entered  for  him. 

Rule  discharged. 

(a)  In  stating  that  the  bonds  paid  5  per  cent,  (suprd,  668,)  he  may  have  meant  that  they 
produced  that  interest  upon  the  purchase  money  of  802. ;  but  he  would  not  be  so  understood 
by  those  who  had  never  heard  of  such  exctptional  bonds. 


END   OF  TRINITY  TERM. 


MEMORANDA. 

In  Trinity  vacation,  John  Hodgson^  of  Lincoln's  Inn,  Esq.,  Charles 
Howard  Whitehurst,  of  the  Afiddle  Temple,  Esq.,  and  William  John  AUx- 
andefy  Robert  Charles  HUdyard^  and  James  Parker  ^  of  Lincoln's  Inn,£sqrs., 
were  respectively  appointed  her  Majesty's  Counsel :  and 

Edward  BellasiSy  Esq.,  of  the  Middle  Temple,  John  Alexander  Eanglake^ 
Esq.,  of  Lmcob's  Inn,  and  Charles  Chadwkke  JoneSy  Esq.,  of  the  Middle 
Temple,  having  received  writs  issued  in  the  same  vacation,  pursuant  to  the 
6  G.  4,  c.  93,  commanding  them  to  take  upon  themselves  the  state  and 
dignity  of  Serjeants-at-Law,  appeared  before  the  Lord  ChanceUor  at  Lin- 
coln's Inn,  and  taking  the  oaths  usually  administered  to  persons  taking  that 
degree  and  office,  became  Serjeants-at-Law,  sworn,  agreeably  to  the  pro- 
visions of  that  act    They  gave  rings  with  the  motto,  «<  Paribus  Legihus**^ 
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A.  of  London,  had  ordered  beane  of  B.  and  C,  of  Leghorn,  through  D.,  their  agent  6.  and 
C.  shipped  more  than  the  qaantity  ordered,  and  drew  two  bills  upon  A.,  one  for  the  quantity 
ordered,  and  the  other  for  the  residue ;  and  they  transmitted  those  biHs  to  A.  through  D^ 
with  a  letter  of  advice  and  an  endorsed  bill  of  lading  for  the  whole  cargo.  The  beans  were 
shipped  in  3932  sacks.  A.  accepted  the  bill  for  the  beans  ordered,  but  declined  to  take  the 
residoe,  (amounting  to  1442j  sacks,)  or  to  accept  the  bill  drawn  against  them.  D.  con- 
sented to  take  the  residue  of  the  beans,  and  A.  thereupon  wrote  a  letter  to  him,  acknowledge 
ing  such  residue  to  be  his,  and  enclosed  an  order  to  the  captain  to  deliver  to  the  bearer  the 
1442J  sacks.  D.  thereupon  handed  over  the  bill  of  lading  to  A.  D.  accepted  the  bill  drawn 
against  the  residue  of  the  cargo,  and  paid  it  at  maturity.  Before  the  arrival  of  the  ship,  D. 
sold  the  residue  to  E.,  who  accepted  a  bill  for  the  amount,  drawn  by  B.,  who  happened  to 
be  in  London,  and  D.  handed  to  E.  A.*s  letter  and  delivery-order.  E.  afterwards  applied  to 
F.  for  an  advance  of  cash,  and  handed  him  over  as  a  security  (inter  alia)  such  letter  and 
deliveiy-order ;  and  F.  gave  his  acceptance  to  £.  for  the  amount  of  cash  required ;  which 
acceptance  was  honoured  at  maturity.  Before  E.'s  acceptance  became  due,  and  before  the 
arrival  of  the  ship,  E.  stopped  payment  When  the  ship  arrived,  the  portion  of  the  cargo 
for  which  A.  had  accepted  the  bill  was  delivered  to  him. 

Held,  that  D.  might  exerdse  the  right  of  stoppage  in  trantitu  as  to  the  residue. 

HeM,  also,  that  the  delivery-order  given  by  A.  was  not  equivalent  to  a  bill  of  lading. 

Held,  also,  that  E.  was  not  a  person  intrusted  with  a  delivery-order  within  the  meaning  of  the 
6  G.  4,  c.  94,  s.  2 

This  was  an  action  of  trover  for  a  quantity  of  beans  and  sacks,  of  the 
alleged  value  of  700/.  The  defendant  pleaded,  first,  not  guilty;  secondly, 
that  the  *plaintifi*was  not  possessed  of  the  goods  mentioned  in  the  r^g^o 
declaration.  ' 

The  cause  was  tried  at  Guildhall,  at  the  sittings  after  Trinity  term,  1842, 
before  the  Lord  Chief  Justice,  when  a  verdict  was  found  for  the  plaintiff  for 
"001.  damages,  subject  to  the  following  case : — 

2m2 
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The  beans  meniioned  in  the  declaration  were  part  of  a  cargo  of  beans  in 
sacks,  shipped  by  John  &  Thomas  Lloyd,  of  Leghorn,  in  May,  1841,  to 
Hunter  &  Coventry,  merchants  in  London,  per  the  ship  Agnes,  Captain 
Turcan,  in  consequence  of  an  order,  previously  given  by  the  latter  to  the 
former,  through  the  plaintiff.  The  shippers  transmitted  to  Messrs.  Hunter 
&  Coventry,  through  the  plaintiff,  a  letter  of  advice,  with  a  bill  of  lading 
for  the  whole  cargo,  to  the  order  of  the  shippers,  and  endorsed  «  John  & 
Thomas  Lloyd,"  and  an  invoice,  and  also  two  bills  of  exchange,  both  ol 
them  bearing  date  at  Leghorn,  on  the  7th  of  May,  1841,  and  drawn  by  the 
shippers  upon  Hunter  &  Coventry  at  three  months ;  the  one  for  539/.  9s.  Id., 
and  the  other  for  317/.  14s.  6(i.,  payable  to  the  order  of  the  drawers,  and 
both  specially  endorsed  by  the  payees  to  John  Lloyd  &  Co.,  of  Manchester, 
•6R01  ^^^^^  last-mentioned  firm  consisted  of  the  same  *individuals  as 
^     the  firm  of  John  and  Thomas  Lloyd,  of  Leghorn. 

The  following  is  a  copy  of  the  above-mentioned  letter  of  advice : — 

«  Leghorn^  8/A  May,  1841. 
K  Gentlemen, — With  reference  to  our  communications  through  our  mu- 
tual friend  Mr.  Jenkyns,  we  have  this  pleasure  to  wait  on  you  with  invoice, 
bill  of  lading,  and  copy  of  charter-party,  for  a  cargo  of  beans,  on  your 
account,  per  Agnes,  Captain  Turcan,  sailing  to-morrow  morning ;  and  the 
same  amounts  to  857/.  3s.  Id.  sterling,  which  we  have  valued  on  you  in 
two  points,  539/.  9*.  Id.  sterling,  and  317/.  14s.  6d.  sterling,  at  three 
months'  date,  to  our  order.  The  quality  of  these  beans  has  turned  out  very 
good,  and  clearer  than  the  generality  of  shipments. 

(Signed)  "John  and  Thomas  Lloyd." 

The  bills  were  drawn  for  the  price  of  the  shipment.  The  shipment 
exceeded  the  order  of  Hunter  and  Coventry,  by  the  amount  of  the  smaller 
bill.  Soon  after  the  arrival  of  the  letter  of  advice,  bill  of  lading,  invoice, 
and  bills  of  exchange,  in  London,  the  plaintiff,  who  was  the  agent  in  Lon- 
don of  the  shippers,  called  upon  Hunter  &  Coventry  for  their  acceptance  of 
the  above  bills.  On  that  occasion  Hunter  &  Coventry  accepted  the  bill  for 
539/.  95.  ld.j  which  covered  the  price  of  the  beans  ordered  by  ±em,  but 
declined  to  take  the  remainder  of  the  cargo,  and  refused  to  accept  the 
smaller  bill ;  whereupon  an  arrangement  was  come  to  which  is  explained 
by  a  letter,  of  which  the  following  is  a  copy : — 

«  Mr.  Jenkyns,  Lotm/ow,  24th  May^  1841. 

«<  Sir, — The  invoice  per  Agnes,  Turcan,  master,  from  Leghorn,  states 
3932  sacks  of  beans,  equal  to  (supposed]  983  quarters;  the  amount 
sterling  for  which  bilk  have  been  drawn  is  857/.  3*.  Id.  As  you  hare 
•6811  *^'^l^^w^^  from  this  amount  317/.  145.  6«/.,  we  hereby  acknow- 
ledge such  a  proportion  of  the  said  cargo  of  beans  per  Agnes, 
according  to  the  said  sum  of  317/.  145.  6(/.,  the  which  you  have  accepted, 
to  be  yours,  and  herewith  hand  you  an  order  to  receive  the  same ;  and} 
414 
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fdiould  there  be  a  diflerence  in  the  calcula  ing  the  sacks  as  per  invoice,  then 
you  must  bear  such  proportion. 

(Signed)  «  Hunter  &  Coventry." 

The  order  referred  to  in  the  letter  was  encWsed  therein ;  and  the  follow- 
ing is  a  copy  thereof: — 

«  Captain  Turcan,  of  the  Agnes. 

«  Sir, — Please  deliver  to  the  bearer  one  thousand  four  hundred  and  forty- 
two  three-fourths  (1442|)  sacks  of  beans,  ex  Agnes. 

(Signed)  «  Hunter  and  Coventry." 

The  plaintiff  accordingly,  in  pursuance  of  the  said  arrangement,  accepted 
the  smaller  bill,  namely,  on  or  about  the  said  24th  day  of  May,  and  paid  it 
at  maturity  to  John  Lloyd  &  Co. ;  whereupon  the  following  receipt  was 
endorsed  on  the  back  of  the  bill  by  Thomas  Lewis,  per  procuration  of  John 
Lloyd  &.  Co.,  of  Manchester,  namely,  "  Received  from  Mr.  Jenkyns,  Lon- 
don, the  amount  of  this  bill  in  cash,  on  account  of  Messrs.  John  and  Thos. 
Uoyd,  per  pro.  Jno.  Lloyd  &.  Co.,  Thos.  Lewis." 

The  plaintiff,  at  the  time  the  said  arrangement  was  come  to,  handed 
over  the  bill  of  lading  to  Hunter  &  Coventry. 

The  plaintiff  afterwards,  and  about  six  weeks  before  the  arrival  of  the 
vessel  in  the  port  of  London,  sold  the  beans  to  J.  W.  Thomas  for  the  price 
of  317/.  14*.  6rf.,  for  which  Thomas  accepted  a  bill  to  that  amount,  payable 
at  the  same  time  as  the  two  former  bills. 

The  bill  was  sent  to  Thomas  for  acceptance,  enclosed  in  a  letter,  of  which 
the  following  is  a  copy : — 

•"  London^  May^  1841.         r*682 

«  Mr.  Thomas, — In  forwarding  the  enclosed  for  acceptance, 
I  beg  to  hold  you  harmless  of  damage  to  your  beans  per  Agnes.    The  quan- 
tity, as  shown  per  bill  yo  x  accept,  I  promise  to  deliver  you  free  of  damage. 

(Signed)  "  F.  Jenkyns." 

The  bill  enclosed  was  drawn  by  John  Lloyd, — one  of  the  Leghorn  firm, 
— who  was  generally  resident  at  Leghorn,  but  who  happened  at  the  time 
to  be  in  London, — by  the  style  and  firm  of  John  Lloyd  &  Co.  The  bill 
was  made  payable  to  the  order  of  that  firm,  and  was,  at  the  time  it  was  so 
sent  for  acceptance,  endorsed  specially  to  the  plaintiff  by  the  said  John 
Lloyd,  under  the  said  style  of  John  Lloyd  &  Co. 

On  the  25th  of  Ma^,  the  plaintiff  forwarded  to  J.  W.  Thomas,  Hunter 
&  Coventry's  said  letter  of  the  24th  of  May,  and  their  delivery-order  for 
the  1442f  sacks  of  beans  before  set  forth,  accompanied  by  the  following 
letter : — 

<<  I  was  disappointed  not  seeing  you  yesterday.  The  enclosed  documents 
left  for  you  I  now  beg  to  enclose ;  and  as  I  am  anxious  to  send  the  bill 
accepted  to  Manchester,  if  I  may  not  have  been  sufficiently  explicit,  I  now 
beg  to  say  that  I  guarantee,  on  the  part  of  Lloyd  &  Co.  of  Leghorn,  that 
your  beans  be  delivered  in  good  order.    Please  forward  the  bill  accepted  to 

"  London  25th  May   1841.  F.  Jenkyns." 
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Thomas  thereupon  accepted  the  bill  for  the  beans,  and  returned  the  same 
to  the  ptaintifi*.  Thomas,  on  the  14th  of  June,  applied  to  the  defendant  for 
an  advance,  and  proposed  to  give  him  a  security  for  a  sum  of  lOOO/.  two 
bills  of  lading  of  two  cargoes  of  oats,  and  the  before-mentioned  delivery- 
order  for  the  1442J  sacks  of  beans.  The  two  cargoes  of  oats  were  distinct 
property,  having  nothing  to  do  with  the  question  in  thia  cause.  The 
•6831  'd^f^^^^i'^tj  00  ^^^  fsi't^  of  *®se  securities,  gave  his  acceptance  to 
Thomas  for  1000/.,  and  received  from  Thomas  at  the  same  time  the 
letter  of  the  24th  May,  signed  by  Hunter  &.  Coventry,  and  the  delivery- 
order  for  the  beans,  together  with  the  said  two  bills  of  lading. 

On  the  same  14th  of  June,  Thomas  explained  to  the  defendant  that 
Hunter  &.  Coventry  held  the  bill  of  lading  of  the  whole  cargo  of  beans  by 
the  Agnes,  and  stated  that  he,  Thomas,  had  been  informed  by  the  plain- 
tifT  that  it  was  all  shipped,  and  the  bill  of  lading  made  out,  to  Hunter  & 
Coventry,  therefore  it  was  impossible  that  he,  Thomas,  could  have  the 
bill  of  lading,  which  was  held  by  the  owner  of  the  larger  part  of  the  cargo. 
The  bill  for  1000/.  was  duly  paid  by  the  defendant  at  maturity.  The  net 
proceeds  of  the  two  cargoes  of  oats  and  of  the  1442f  sacks  of  beans, 
amount  to  739/.  \s,  1(2.,  which,  being  deducted  from  the  sum  of  1000/., 
the  amount  of  the  bill,  leaves  260/.  1&.  lief.,  to  which  extent  the  defend- 
ant was  uncovered  by  his  securities. 

Before  Thomas's  acceptance  became  due,  and  before  the  arrival  of  the 
said  ship  as  hereinafter  mentioned,  namely,  on  the  1st  of  July,  1841,  Thomas 
stopped  payment.  A  fiat  issued  against  him  on  the  5th  of  July,  1841 ; 
and  his  before-mentioned  acceptance  was  never  paid.  The  vessel  arrived 
in  the  river  about  the  2d  of  July,  and  upon  that  day,  and  whilst  the  cargo 
of  beans  remained  on  board  the  vessel,  the  plaintiff  addressed,  and  de 
livered,  to  Captain  Turcan  a  letter,  of  which  the  following  is  a  copy : — 

i^  bmdon,  2d  July,  1841. 

"  Captain  Turcan, — As  soon  as  you  arrive,  I  should  wish  to  see  you. 
My  office  is,  3  Love  Lane,  Eastcheap.  There  is  a  parcel  of  beans  on  board, 
in  dispute.  Should  you  receive  an  order  to  deliver  the  same  from  Messrs. 
Hunter  &  Coventry,  by  no  means  do  so.  You  of  course  consign  your  vessel 
to  me,  as  instructed  at  Leghorn.  F.  Jenkyns." 

^6^41         *And  on  the  same  day,  the  plaintiff  addressed  and  sent  to  Hunter 
&  Coventry  a  letter,  of  which  the  followiAg  is  a  copy : — 

«  3  Love  Lane,  July  2,  1841. 

«  Messrs.  Hunter  &  Coventiy, — ^The  portion  of  beans,  which  I  hold, 
according  to  your  letter  of  the  24th  ultimo,  on  board  the  Agnes,  Captain 
Turcan,  forming  part  of  3001  sacks,  I  beg  you  will  not  allow  to  be  teken 
away  by  any  parties  without  further  mstructions  from  me. 

"  F.  Jenkyns." 

l/pon  arrival  of  the  ship  in  London  on  the  16tb  of  July,  1841,  that  po^ 
tion  of  the  cargo  which  belonged  to  Hunter  &  Coventry  was  delivered  to 
them ;  but  the  captain  refu^g  to  deliver  to  the  plaintiff  the  remaining  por* 
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uun  of  the  beans,  the  plaintiff,  whilst  the  beans  remained  on  board  the 
vfsstfl,  namely,  on  the  18th  of  July,  made  a  formal  demand  of  the  same  to 
the  captain,  and  at  the  same  time  tendered  to  him  the  freight  and  charges 
due  in  respect  to  them ;  and  the  plaintiiT  also,  on  the  23d  of  July,  ad- 
dressed and  sent  another  letter  to  Captain  Turcan,  of  which  the  following 
is  a  copy : 

^i  23d  My,  1841. 

«<  Captain  Turcan, — By  these  presents,  I  beg  to  say,  that,  in  refusing  to 
give  up  the  beans  to  an  order  dated  21th  May,  which  is  now  presented  by 
Mr.  Ho  borne,  for  1442J  sacks,  I  beg  most  distinctly,  as  the  lawful  owner 
of  such  beans,  to  hold  you  harmless  from  any  protest,  penalty,  or  lawsuit 
therefore  occasioned.  F.  Jenkyns." 

Captain  Turcan,  notwithstanding,  refused  to  deliver  the  beans  to  the 
plaintiflf,  stating  at  the  same  time  that  he  held  an  indemnity  from  the  de- 
fendant, to  whom,  namely,  on  the  3d  of  August,  1841,  he  delivered  the 
•same.  Hunter  &  Coventry  having  previously,  and  after  the  re-  r#gQ5 
ceipt  of  their  own  portion  of  the  cargo,  endorsed  on  the  bill  of 
lading  the  following  memorandum,  namely,  "  The  remainder  are  to  be  de- 
livered to  the  holder  of  an  order  for  1442J  sacks  of  beans,  signed  by  us, 
and  dated  London,  1841.     (Signed)  Hunter  &  Coventry." 

This  endorsement  was  made  on  the  30th  of  July,  1841. 

The  beans  were  subsequently,  and  before  the  commencement  of  this 
action,  namely,  on  the  9th  of  August,  1841,  demanded  of  the  defendant 
by  the  plaintiff. 

On  the  16th  July,  1841,  John  &  Thomas  Lloyd,  of  Leghorn,  addressed 
and  sent  to  the  plaintiff  a  letter,  of  which  the  following  is  a  copy : — 

"  Leghorn,  16th  July,  1841. 

«  Mr.  F.  Jenkyns, — We  were  duly  favoured  with  your  esteemed  letter  of 
the  2d  instant,  announcing  the  stoppage  of  Mr.  Thomas,  and  this  morning 
we  have  the  same  displeasing  news  through  our  Manchester  house.  We 
truly  sympathize  with  you  for  your  loss  on  this  occasion;  and  as  to  men- 
tioning to  Mr.  S.,  or  to  Messrs.  K.  and  A.,  that  you  are  our  guarantee,  you 
may  rest  assured  we  shall  not.  J.  &  T.  Lloyd.'' 

The  defendant  claimed  the  beans  in  question  by  reason  of  the  before- 
mentioned  pledge  to  him  by  the  said  J.  W.  Thomas  after  he  purchased  the 
beans  of  the  plaintiff  as  above  mentioned,  and  before  the  arrival  of  the 
ship  Agnes,  at  London,  namely,  on  the  said  14th  of  June,  1841,  and  by 
reason  of  his  the  defendant's  advance  of  1000/.  to  the  said  J.  W.  Thomas 
upon  the  security  of  the  two  bills  of  lading  relating  to  two  cargoes  of  oats, 
and  the  above-mentioned  delivery-order  and  letter  of  Hunter  &.  Coventry 
so  delivered  by  the  plaintiff  to  the  said  J.  W.  Thomas,  and  by  the  said 
J.  W.  *Thomas  to  the  defendant,  and  which  last-mentioned  bills  r^ggg 
of  lading,  delivery-order,  and  letter  the  said  J.  W.  Thomas  de- 
livered  to  the  defendant  at  the  time  he  procured  the  advance. 

If  the  court  are  of  opinion  that  the  plaintiff  was  entiUed  to  maintain  the 
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action,  the  verdict  is  to  stand  for  320/.  lis.  9d,  the  damages  agreed  upon 
between  the  parties,  otherwise  a  verdict  is  to  be  entered  for  the  defendant. (a) 

The  case  was  argued  the  last  term. (6) 

Sheey  Serjt.,  (with  whom  was^  Addison^)  for  the  plaintiff.  The  property 
in  the  beans,  which  are  the  subject-matter  of  the  present  action,  never  vested 
in  Hunter  &  Coventry.  J.  &  T.  Lloyd,  the  shippers,  clearly  never  intended 
the  property  so  to  vest  until  Hunter  &  Coventry  accepted  the  bills  of  ex- 
change transmitted  with  the  bill  of  lading ;  and  they  declined  to  accept  the 
bill  drawn  in  respect  of  the  beans  in  question,  which  they  had  not  ordered. 
Even  if  they  had  ordered  the  whole  quantity  sent,  they  would  have  not 
♦6871  ^^^  ^^®  "S^*  of  possession  till  they  had  accepted  the  bills.  *Wllh 
'*  respect  to  that  portion  of  the  beans  which  they  had  not  ordered  or 
accepted,  they  stood  in  the  same  position  as,  in  Brandt  v.  Bovolhyy  2  B.  & 
Ad.  932,  one  Berkeley  stood  in  respect  to  certain  wheat.  In  that  case, 
Berkeley,  a  merchant  in  England,  in  June  and  July,  1830,  sent  orders  for 
the  purchase  of  corn  to  the  plaintiffs,  in  Russia,  desiring  them  to  draw  upon 
Harris  &  Co.,  in  London,  for  the  amount ;  and  he  chartered  a  ship  belong- 
ing to  the  defendants,  and  sent  it  to  Russia  to  be  freighted.  On  the  28th 
of  July,  Berkeley  wrote  a  letter,  cancelling  the  orders  he  had  given.  Upon 
the  8th  of  August,  1830,  the  plaintiffs  informed  Berkeley  that  they  had  pur- 
chased a  cargo  for  the  ship,  and  should  despatch  it  as  soon  as  possible, 
addressed  to  Harris  &  Co.,  London,  expressing  a  hope  that  he  would  ap- 
prove.of  what  they  had  done,  notwithstanding  his  last-mentioned  commu- 
nication. The  cargo  was  afterwards  shipped,  and  the  plaintiffs,  by  letter, 
informed  Berkeley,  that  they  had  shipped  it  on  his  account,  and  that  they 
had  forwarded  an  endorsed  bill  of  lading  to  Harris  &  Co.,  drawing  upon 
them  for  part  of  the  price,  and  upon  him,  Berkeley,  for  the  residue;  and  they 
enclosed  an  unendorsed  bill  of  lading  to  Berkeley  and  an  invoice  of  the  wheat, 
in  which  it  was  stated  to  be  bought  for  his  order  and  on  his  account.  The 
bills  of  exchange  enclosed  in  his  letter  were  dishonoured,  whereupon  the 
plaintilPs  agent  in  London  delivered  the  endorsed  bill  of  lading  to  Harris  & 
Co.  On  the  2d  of  October,  Berkeley  confirmed  the  revocation  of  his  order, 
and  on  the  24th  of  November,  the  agent  of  the  plaintiffs  in  England  gave 
notice  to  the  agent  of  Berkeley,  that  he  should  retain  the  whole  of  the  wheat 
•fiRfil  ^^^  *^^  plaintiffs.  Berkeley  afterwards  became  desirous  of  having  the 
^     wheat ;  and  the  master  of  the  vessel  in  which  the  wheat  was  •shipped, 

(a)  The  points  marked  for  argament  were  as  follows : — For  the  plaintiff—**  The  plaintiff 
will  contend  that  he  was  the  purchaser  of  the  beans  in  question  from  or  through  Hunter  & 
Coventry,  and  that  he  afterwards  sold  them  to  Thomas,  who,  having  become  insolvent  before  the 
transit  of  the  beans  was  at  an  end,  he,  the  plaintiff,  had  a  right  to  stop  them  in  transitu  .-and  that 
having  so  done,  and  the  defendant  having  nevertheless  obtained  them  from  the  captain  of  the  vessel, 
■gainst  the  will  of  the  plaintiff,  he,  the  defendant,  is  liable  to  this  action  at  the  suit  of  the  plaintiff" 

For  the  defendant — "The  defendant  will  contend,  on  the  argument  of  this  case,  first,  that 
there  was  not,  under  the  circumstances  therein  detailed,  any  conversion  by  the  defendant  of  the 
goods  in  qoestioD ;  secondly,  that,  even  assuming  such  a  conversion  to  be  proved,  the  plaintiff 
had  not,  at  the  time  of  the  action  brought,  such  a  possession  of  such  goods,  or  such  a  tight 
.thereto,  as  would  enable  him  to  maintain  an  action  of  trover.*' 

(6)  7th  June.    Before  Tindal,  C.  J.,  and  Coltman,  J. 
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delivered  it  to  Berkeley's  orders  and  not  to  Harris  &  Co.,  pursuant  to 
the  bill  of  lading.     In  an  action  brought  against  the  ship-owners  for  not 
delivering  pursuant  to  the  plaintiff's  orders,  it  was  contended,  that  the 
plaintiffs  were  entitled  to  recover  nominal  damages  only,  because  the  pro- 
perty in  the  wheat  had  actually  vested  in  Berkeley  by  the  shipment ;  but  the 
court  held,  however,  that  the  properly  did  not  vest  in  Berkeley  absolutely 
upon  the  shipment,  but  only  subject  to  a  condition,  that  the  bills  were  ac- 
cepted, and  that,  in  default  of  acceptance,  it  never  did  vest  in  him ;  and, 
consequently,  that  the  plaintiffs  were  entitled  to  recover  the  value  of  the 
-wheat  at  the  time  when  it  was  delivered  to  Berkeley's  order.     The  ob- 
servations of  Lord  Tentehden,  C.  J.,  in  that  case  are  very  applicable  to 
the  present.     Hunter  &.  Coventry,  it  is  true,  did  not  give  an  order  for  the 
whole  shipment ;  otherwise,  their  position  would  be  precisely  the  same  with 
that  of  Berkeley  in  the  case  cited.     But  they  must  be  taken  to  have  entered 
into  a  contract  to  accept  bills  for  the  whole,  without  which  the  property  in 
the  whole  was  not  to  vest  in  them.     A  mere  shipment  of  goods  will  not 
transfer  the  property  to  the  consignee ;  much  less  will  it  transfer  the  right 
of  possession.    Mitchell  v.  Ede,  11  A.  &  E.  888,  3  P.  &  D.  513.     There 
are  cases  somewhat  resembling  the  present,  but  which  are  distinguishable  in 
a  material  point ;  as  where  goods  are  shipped  and  consigned  to  a  par^y  to 
indemnify  him  against  his  acceptances,  or  as  a  security  for  antecedent  ad- 
vances.    In  such  cases  the  shipment  vests  an  irrevocable  property  in  the 
consignee ;  HaUle  v.  Smith,  1  B.  &  P.  563 ;  Jindersm  v.  Clarke  2  Bingh  20 ; 
Bryans  v.  Mr,  4  M.  &  W.  775 ;  Evans  v.  Mchol,  4  Scott,  N.  R.  43. 
Here,  there  was  no  original  order  from  Hunter  &  Coventry  as  to   the 
•beans  in  question ;  there  had  been  no  acceptances,  no  advances  by     (■♦gog 
them.     As  soon,  therefore,  as  they  declined  to  accept  the  beans, 
the  property  revested  in  the  shippers ;  or,  rather,  it  was  never  out  of  them, 
though  the  assignees  had  the  option  of  vesting  it  in  themselves.     Hunter  & 
Coventry  therefore  having  no  property  in  the  goods,  could  convey  none  to 
another  party.     The  situation  of  the  goods  was  the  same  as  if  they  had  been 
sent  to  London  without  any  specific  consignment.     In  this  state  of  things, 
.  the  plaintiff  takes  to  the  beans  in  question,  and  accepts  the  bill  drawn  against 
them. .  The  whole  transaction  amounted  to  a  sale  by  the  Leghorn  house  to 
a  party  who  was  usually  their  agent,  but  whom,  in  this  case,  they  acknow- 
ledge as  their  vendee.     The  property  and  the  right  of  possession  had  there- 
fore clearly  passed' to  him.     If  a  bill  of  lading  endorsed  by  the  plaintiff  to 
Thomas  had  been  assigned  by  the  latter  to  the  defendant  for  a  valuable 
consideration,  without  fraud  or  notice  that  it  was  not  assignable,  it  may  be 
conceded  that  the  property  would  have  vested  in  the  defendant.    But  if 
there  was  any  thing  calculated  to  raise  suspicion  in  the  defendant's  mind, 
the  mere  possession  of  the  bill  of  lading  would  have  amounted  to  nothing. 
It  must  be  contended  on  the  other  side,  that  the  handing  over  by  the 
plaintiff  to  Thomas  of  the  delivery-order  from  Hunter  &  Coventr)',  and 
their  letter  of  the  25th  of  May,  1841,  had  the  same  effect  as  a  bill  of  lading 
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regularly  endorsed  has  to  transfer  property  at  sea,  so  as  to  prevent  the  right 
of  stoppage  in  transitu.  But  that  letter  is  a  mere  acknowledgment  on  (iieii 
part,  that  no  more  of  the  goods  belonged  tb  them  than  the  amount  foi 
which  they  had  accepted  the  bill.  Though  they  had  no  right  to  dis|  ose 
of  the  remainder,  they  continued  the  holders  of  the  indicia  of  the  whok  of 
the  property ;  and  if  they  had  endorsed  the  bill  of  lading  for  the  whole  ca^go, 
•fiQOl     ^^^y  might  •probably  have  transferred  the  property  therein  to  a  party 

who  had  no  notice  that  they  were  not  entitled  to  the  whole.  But  a 
bill  of  lading  is  a  known  negotiable  instrument  capable  of  transferring  pro- 
perty, as  pointed  by  Lord  Loughborough  in  the  judgment  in  Mason  v. 
LickbarroWj  in  error,  1  H.  Bl.  357.  Thomas  could  not  dispose  of  the 
residue  of  the  beans,  never  having  had  what  may  be  called  the  title-deeds 
with  respect  to  them  in  his  possession  ;  they  remained  with  Hunter  &  Co- 
ventry, who  could  not  dispose  of  them  without  fraud.  The  reluctance  of 
the  courts  to  give  to  any  otlier  document  a  similar  effect  to  that  of  a  bill 
of  lading,  is  strongly  exemplified  in  Bryans  v.  JVwr,  4  M.  &  W.  775.  In 
Akerman  v.  Humphrey^  1  Carr.  &  P.  53,  it  was  ruled  that  a  consignee  of 
goods  delivering  over  to  a  third  person  the  shipping-note  of  such  goods, 
and  a  delivery-order  on  the  wharfinger  to  deliver  such  goods  as  soon  as 
they  arrived,  did  not  pass  the  property  in  them  so  as  to  prevent  a  stoppage 
in  transitu  by  the  consignor.  That  case  was  recognised  in  Tucker  v. 
Humphrey,  4  Bingh.  516,  1  M.  &  P.  378.  With  respect  to  an  invoice 
sent  to  a  consignee  of  the  goods,  the  documents  in  the  above  cases  were 
of  a  superior  kind  to  those  in  the  present  case,  inasmuch  as  they  were  in 
the  nature  of  authorities  emanating  from  persons  having  title  to  dispose  of 
the  goods.  There  is  another  class  of  cases  upon  which  reliance  will  pro- 
bably be  placed  on  the  other  side,  namely,  where  an  order  given  to  bailees 
of  goods  upon  lands,  such  as  warehousemen,  by  the  person  having  the 
power  to  dispose  of  them,  has  been  held  to  pass  the  property.  They  are 
collected  in  Abbott  on  Shipping,  page  469,  470,  6th  edit.,  but  they  have 
no  application  here.  No  order  can  have  the  effect  of  transferring  goods  at 
sea,  except  a  bill  of  lading.  Besides,  in  this  case,  something  was  to  pre- 
♦6911     ^^^^  ^^^  "^^^  ^^  claim  *possession  of  the  goods,  namely,  the  sepa-  ^ 

ration  of  the  parcels  of  the  beans ;  one  sack  even  having  to  be 
divided  into  different  portions.  All  this  could  not  be  done  without  the  inter- 
vention of  the  plaintiff.  In  Harman  v.  Anderson,  2  Campb.  243,  (one  of 
the  cases  last  referred  to,)  where  the  purchaser  of  goods  had  lodged  an  order 
to  deliver  them  with  the  wharfinger  in  whose  warehouse  they  lay,  and  the 
latter  had  transferred  them  in  his  books  into  the  name  of  the  purchaser;  it 
was  held  by  the  court  that  the  vendor's  right  of  stoppage  in  transitu  was 
gone,  and  would  have  been  equally  gone  by  the  lodgment  of  the  delivery- 
order,  without  the  transfer  in  the  books ;  but  there  no  other  act  on  the  part 
of  the  seller  was  to  precede  the  delivery  of  the  goods.  Suppose,  in  the 
present  case,  some  of  the  sacks  had  been  damaged,  the  question  would  have 
arisen,  who  was  to  bear  the  damage ;  something,  therefore,  remained  to  be 
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done.  Assuming,  then,  that  the  vendor  possessed  the  right  of  stoppage  in 
transitu^  he  has  exercised  it  properly.  He  has  done  all  in  his  power  to 
stop  the  goods.  Notice  to  the  party  in  possession  is  all  that  is  necessarj' ; 
Lilt  V.  Cowley^  7  Taunt.  169,  2  Marsh.  457,  recognised  in  Wliitehead  v. 
.Anderson,  9.  M.  &  W.  518. 

Under  the  circumstances,  the  defendant  ought  to  have  inquired  into  the 
trausaction.  An  irregular  document  was  handed  to  him  which  clearly  was 
of  a  questionable  nature.  It  even  showed  that  a  regular  bill  of  lading  was 
in  existence.  Even  in  the  case  of  a  regular  bill  of  lading,  if  the  assignee 
thereof  knows  that  the  consignee  of  the  cargo  is  insolvent,  he  will  stand  in 
the  same  situation  as  such  consignee,  and  take  no  property  in  the  goods ; 
Cuming  v.  Broum,  9  East,  506.  It  will,  perhaps,  be  contended  on  the 
other  side,  that  the  plaintiff  was  merely  an  agent  for  J.  &  T.  Lloyd  ;  but 
he  had  *accepted  the  beans  in  question ;  and  they  were,  in  effect,  r^^-qn 
consigned  to  him.  [Tindal,  C.  J.  Besides,  Thomas  claims  under 
him.]  And,  moreover,  even  if  he  were  a  mere  agent,  he  had  a  sufficient 
special  property  in  the  goods  to  entitle  him  to  stop  them  in  transitu ;  Mor- 
rison V.  Gray,  2  Bingh.  260,  9  J.  B.  Moore,  484. 

Byksy  Serjt.,  (with  whom  was  Ogle,)  for  the  defendant.  It  is  important 
to  consider  the  situation  of  the  parties  in  this  transaction.  The  real  plain- 
tiffs in  the  case  are  the  Messrs.  Lloyd,  the  shippers ;  and  because  their  right 
of  stoppage  in  transitu  is  at  an  end,  by  reason  of  the  endorsement  of  the  bill 
of  lading,  and  the  determination  of  the  transit,  they  seek  to  bring  the  present 
action  in  the  name  of  the  plaintiff,  who  was  their  general  agent.  They  send 
their  bills  of  exchange  through  him  to  Hunter  &  Coventry ;  he  takes  the 
acceptance  of  the  latter  for  one  bill  only,  and  hands  them  over  the  bill  of 
lading  for  the  whole  cargo.  It  is  true  the  plaintiff  accepts  the  bill  of  ex- 
change for  the  residue  of  the  beans,  but  when  they  are  sold  to  Thomas,  it 
is  John  Lloyd,  and  not  the  plaintiff,  who  draws  the  bill  for  the  amount ; 
and  yet  John  Lloyd,  according  to  the  argument  on  the  other  side,  had,  at 
that  time,  nothing  to  do  with  the  transaction.  But  the  Lloyds  had  pre- 
viously received  bills  for  the  whole  cargo  from  solvent  parties.  Colt- 
man,  J.  Not  so  ;  if  your  argument  is  correct  that  the  plaintiff  was  merely 
their  agent,  the  bill  accepted  by  him  would  be  a  mere  nullity.]  That  would 
depend  upon  the  state  of  accounts  between  him  and  his  principals ;  and  that 
does  not  appear  in  the  case.  The  defendant  is  entitled  to  a  verdict,  unless 
it  be  clear  that  the  property  was  in  the  plaintiff.  [Coltman,  J.  If  there 
was  any  question  as  to  the  accounts,  there  might  be  a  new  trial  to  ascertain 
that  point.] 

•Assuming  that  the  plaintiff  was  not  the  agent  of  the  consignees,  [#^90 
but  was  a  purchaser  from  Hunter  &  Coventry,  the  question  is,  in 
whom  the  legal  interest  vested.  The  bill  of  lading  was  made  out  to  order, 
and  was  endorsed  in  blank.  It  was  accompanied  by  an  invoice  of  the 
whole  cargo,  made  out  to  Hunter  &  Coventry,  and  by  two  bills  of  exchange, 
both  drawn  on  them.     These  documents  were  sent  to  the  plaintiff  as  general 
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agent  of  the  shippers.     The  arrangement  entered  into  between  the  plaintifl 
and  Hunter  &  Coventiy  shows  whose  property  the  beans  were.    The  plain- 
tiff hands  over  to  them  the  bill  of  lading  for  the  whole  cargo ;  he  accepts 
one  of  the  two  bills,  and  Hunter  &  Coventry  accept  the  other.     Prima 
facie^  the  whole  of  the  beans  belong  to  them ;  and  they  so  deal  with  them. 
Had  there  been  a  certain  number  of  distinct  and  marked  sacks  in  respect 
of  which  the  plaintiff  had  accepted  the  bill,  the  property  therein  would 
clearly  have  passed  to  him  by  the  delivery-order.     But  Hunter  &  Coventry 
had  the  legal  title  to  the  whole  of  the  beans,  consisting  of  two  parcels,  and 
the  plaintiff  purchased  from  them  a  title  to  the  smaller  parcel  by  the  delivery- 
order.     By  the  consent  of  all  parties  then  concerned,  the  interest  in  the 
whole  cargo  passed  to  Hunter  &.  Coventry.     [Coltman,  J.     It  is  possible 
that  no  interest  passed  to  them,  as  the  shipment  to  them  was  conditional 
upon  their  accepting  the  bills  of  exchange.]     If  any  condition  existed,  it 
was  clearly  waived  by  the  shippers  by  their  representative  taking  the  accept- 
ance of  one  bill  only  from  Hunter  &  Coventry,  handing  over  to  them  the 
bill  of  lading  for  the  whole  cargo,  and  taking  from  them  the  delivery-order 
for  the  residue.     If  Thomas  is  not  in  a  situation  to  dispute  the  plaintiffV 
title,  as  claiming  through  them,  neither  can  the  plaintiff  dispute  the  title  ol 
Hunter  &  Coventry,  after  taking  the  delivery-order  from  them.     It  is  ad 
•6941     ^^^^^^  ^^^  something  remained  to  be  done ;  and,  therefore,  *until 
the  amount  of  the  beans  had  been  ascertained,  it  could  not  be 
known  how  much  was  to  pass  to  the  plaintiff.    The  present  case  falls  within 
a  numerous  class ;  where  there  has  been  a  sale  of  goods,  and  somethiog 
remains  to  be  done  by  the  vendor.     In  such  cases,  the  property  does  not 
pass  by  the  contract  of  sale,  though  a  specific  performance  of  the  contract 
might  be  enforced.     In  Zagury  v.  Fumelly  2  Campb.  240,  where  289  bales 
of  skins  (stated  in  the  contract  to  contain  five  dozens  in  each  bale)  were 
sold  at  575.  6d.  a  dozen ;  and  it  was  the  duty  of  the  seller  to  count  over  the 
skins,  and  see  how  many  each  bale  actually  contained ;  but  before  any 
enumeration  took  place,  the  whole  were  consumed  by  fire ;  it  was  held  that 
an  action  could  not  be  maintained  against  the  purchaser  for  the  value  of  the 
skins,  and  that  the  loss  fell  entirely  upon  the  seller.     So,  in  Busk  v.  Davis^ 
2  M.  &  S.  397,  where  the  plaintiffs  sold  ten  out  of  ei^teen  tons  of  hay, 
then  lying  in  mats  at  the  defendants'  wharf,  at  so  much  per  ton,  to  be  paid 
for  by  the  vendee's  acceptance  at  three  months,  and  gave  the  vendee  an 
order  on  the  defendants  (the  wharfingers)  to  deliver  ten  tons  to  the  vendee 
or  order,  which  the  defendants  entered  in  their  books,  but  the  quantity  to 
be  delivered  was  to  be  ascertained  by  the  wharfingers'  weighing  it,  (the 
mats  being  of  unequal  quantities,  so  that  a  portion  of  a  mat  might  be  re- 
quired,) and  an  allowance  for  tare  and  draft  was  to  be  made  by  the  weight: 
it  was  held  that  the  sale  was  not  complete  to  pass  the  property,  those  acts 
not  having  been  done  by  the  wharfingers,  nor  any  delivery  made ;  and  that 
the  plaintiffs,  upon  the  insolvency  of  the  vendee,  might  countermand  ihe 
4elivery. 
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But  assuming  that  in  the  present  case  the  property  did  pass  to  the  plain- 
tiff by  the  delivery-order;  what  was  there  to  prevent  him  from  passing  the 
jiroperty  in  the  •same  method  to  another  party  ?  The  delivery-  rmM^ 
order  is  made  out  « to  bearer ;"  it  is  handed  to  the  plaintiff,  who  *■ 
bands  it  over,  with  Hunter  &  Coventry's  letter,  to  Thomas ;  and,  as  the 
other  side  must  contend,  by  his  agent  John  Lloyd,  draws  on  Thomas  for 
ihe  amount.  The  property,  therefore,  in  the  goods  passed  to  him.  [Colt- 
man,  J.  But,  as  the  plaintiff  contends,  with  a  right  of  resumption  on  his 
part.]  It  is  submitted  that  it  passed  in  the  same  manner  as  it  would  have 
done  by  a  bill  of  lading.  In  Bryans  v.  JViar,  the  documents  had  the  effect 
of  a  bill  of  lading  given  to  them,  because  all  the  parlies  concerned  joined  in 
the  transaction.  They  have  done  so  here.  [Coltman,  J.  In  that  case 
there  was  no  question  as  to  the  right  of  stoppage  in  transitu,]  Here,  there 
is  an  agreement  between  the  parties  which  is  tantamount  to  a  stipulation 
that  the  vendor  will  abandon  his  right  to  stop  in  transitu.  In  Akerraan  v. 
Humphrey^  the  party  claiming  to  exercise  that  right  was  no  party  to  the 
delivery-order ;  if  he  had  been^  he  would  have  been  equally  bound  as  the 
plaintiff  is  here.  In  Tucker  v.  Humphrey^  there  was  no  delivery-order  at 
all,  but  merely  an  invoice.  In  re  WestzynihiuSy  5  B.  &.  Ad.  817,  2  N.  & 
M.  644,  650  (c),  (a)  is  an  authority  to  show  that  under  circumstances  like 
the  present,  there  may  be  an  equitable  as  well  as  a  legal  right  to  a  consign- 
ment of  goods.  If  the  transaction  had  been  regular  in  this  case,  there  would 
have  been  two  bills  of  lading,  the  one  delivered  to  Hunter  &  Coventry,  the 
other  to  the  plaintiff.  The  parties  endeavour  to  make  it  as  regular  as  they 
can  under  the  circumstances  ;*  and  a  delivery-order  of  the  residue  of  the 
beans  is  therefore  given  by  Hunter  &  Coventry  to  the  plaintiff,  instead  of  a 
bill  of  lading,  and  is  intended  by  all  parties  to  have  the  same  effect. 

It  is  said  that  the  plaintiff  is  not  to  be  considered  as  *an  agent  for  r^^Qg 
the  Messrs.  Lloyd  in  this  transaction.  But  at  any  rate  he  was  a 
person  intrusted  with  a  delivery-order  by  Hunter  &  Coventry,  so  as  to 
come  within  the  operation  of  the  second  section  of  the  factors'  act,  6  G.  4, 
0.  94,  and  therefore  was  capable  of  giving  a  good  title  to  a  bonafide  pur- 
chaser, to  a  purchaser  or  pawnee. 

Shetj  Serjt.,  in  reply.  Even  if  the  plaintiff  is  to  be  considered  as  the 
agent  for  Messrs.  Lloyd,  still  the  defendant,  as  he  claims  under  him,  can- 
not dispute  that  he  has  a  special  property  in  the  goods,  as  against  Hunter 
&  Coventry.  The  shippers  had  no  right  to  stop  the  goods  in  transitu.  It 
b  argued,  that  if  the  plaintiff  was  not  the  agent  of  the  shippers,  then  he 
was  the  purchaser  from  Hunter  &  Coventry,  and  that  as  something  ro 
mained  to  be  done  in  order  to  ascertain  the  beans  to  which  he  was  entitled, 
no  property  passed  to  him;  that  argument,  however,  supposes  that  th* 
smaller  parcel  of  beans  had  never  vested  in  Hunter  &  Coventry.  But,  a' 
any  rate,  there  had  been  a  separation  of  the  beans  before  the  conversion. 
The  argument  as  to  the  factors'  act  assumes  that  the  delivery-order  was  a 

(a)  And  see  ant^,  Vol.  II.  812,  III.  102,  n.,  6  Mann.j&  RyL  659,  n.,  9  M.  &  W.  405. 
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negotiable  security,  and  that  Hunter  &  Coventry  were  the  owners  of  the 
whole  cargo.  The  only  way  in  which  the  factors'  act  could  apply,  would 
be  by  considering  that  Messrs.  Lloyd,  the  owners,  had  intrusted  the  plain- 
tiff with  the  bill  of  lading ;  but  the  cases  of  Close  v.  Holmes,  2  Mood.  & 
Rob.  22,  and  Phillips  v.  Huth,  6  M.  &  W.  572,  show  that  he  could  not 
exchange  the  bill  of  lading  for  another  instrument  and  pledge  the  latter. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.     This  was  an 
mcQ'j-i     action  of  trover,  in  which  the  ^plaintiff  sought  to  recover  the  value 
of  a  quantity  of  beans,  under  the  circumstances  stated  in  the  spe- 
cial case. 

On  the  part  of  the  defendant  it  was  contended,  that,  by  the  endorsement 
of  the  bill  of  lading  by  John  &  Thomas  Lloyd  to  Hunter  &  Coventry, 
coupled  with  the  acceptance  by  Hunter  &  Coventry  of  the  bill  of  exchange 
for  539/.  95.  Ic?.,  in  payment  of  that  part  of  the  cargo  which  equalled  the 
amount  of  their  order,  the  property  in  the  whole  cargo  was  transferred  to 
Hunter  &  Coventry,  and  that  there  could  ke  no  property  in  the  plaintiff, 
either  as  agent  of  Lloyd  &  Co.,  or  in  his  own  right.  We  cannot,  however, 
agree  to  this  position.  The  delivery  of  a  bill  of  lading  endorsed,  as  was 
done  in  this  case,  puts  it  in  the  power  of  the  endorsee  to  transfer  the  pro- 
perty to  a  bond  fide  purchaser  for  a  valuable  consideration,  and  deprives  the 
original  owner  of  any  right  of  stoppage  in  transitu ;  but,  as  between  the 
original  parties, — the  consignor  and  the  consignee, — the  question  whether 
the  property  passed,  will  depend  upon  what  the  real  contract  was. 

If  Hunter  &  Coventry  had  accepted  the  two  bills  of  exchange  drawn 
upon  them,  the  property  in  the  whole  cargo  would  have  passed  to  them  ; 
but  they  declined  to  do  so,  and  entered  into  an  agreement  wuththe  plaintilT, 
the  nature  of  which  is  to  be  collected  from  the  letter  of  the  24th  of  iMay, 
1841,  and  the  delivery-order  made  in  pursuance  thereof.  This  agreement, 
as  far  as  the  assent  of  John  &  Thomas  Lloyd  was  necessary  to  give  it  va- 
lidity, appears  to  us  to  have  been  sufficiently  ratified  by  them  ;  inasmuch  as 
the  amount  of  the  bill  of  exchange  accepted  by  the  plaintiff,  which  was  in 
the  hands  of  Hunter  &  Coventry  at  maturity,  is  shown  to  have  been  paid  to 
them  by  the  plaintiff, — a  fact  which  is  quite  inconsistent  with  the  notion  oi 
the  plaintiff's  having  acted  merely  as  their  agent,  in  accepting  the  bill. 
*6Q81  *The  effect  of  this  agreement,  then,  appears  to  us  to  have  been — 
that  it  gave  the  right  to  Hunter  &  Coventry  to  take  possession 
of,  and  receive  their  proportion  of,  the  cargo  on  the  ship's  arrival,  and  to 
the  plaintiff,  a  right  to  receive  the  residue. 

It  was  further  contended  on  behalf  of  the  defendant,  that,  supposing  an 
interest  should  be  held  to  have  passed  to  the  plaintiff  under  this  agreement 
still  no  particular  specific  part  of  the  cargo  passed  to  him ;  and,  conse- 
quently, that  there  was  no  such  property  in  the  plaintiff  as  was  necessary 
to  support  an  action  of  trover.  On  the  part  of  the  plaintiff  it  was  admitted 
that,  unti'i  the  division  of  the  cargo  between  Hunter  &  Coventry  and  tin 
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plaintiff,  there  was  no  speciiic  appropriation  -of  any  part  of  the  cargo  to 
the  plaintiff;  but  it  was  contended,  and  we  think  rightly  contended,  that  on 
the  delivery  to  Hunter  &  Coventry,  of  their  share,  the  property  in  the  re- 
sidue of  the  cargo  vested  in  the  phiintiff,  who  might  therefore  well  maintain 
this  action  for  a  subsequent  conversion,  provided  he  had  the  right  to  stop 
the  goods  in  transitu^  and  had  duly  exercised  that  right. 

The  general  right  of  an  unpaid  vendor  of  goods  to  stop  in  transitu^  not- 
withstanding the  acceptance  of  bills  for  the  value  of  the  goods,  was  not  and 
could  not  be  disputed  ;  Feise  v.  Wray^  3  East,  93  ;  but  it  was  objected  that 
it  is  only  the  owner  of  the  goods  who  can  exercise  that  right ;  and  that,  in 
this  case,  the  property  in  the  goods  had  not  vested  in  the  plaintiff  at  the 
time  of  the  stoppage,  but  only  an  interest  in,  and  right  to  receive,  a  certain 
portion  of  the  cargo,  to  be  afterwards  ascertained  and  appropriated  to  the 
parties  intended :  but  we  see  no  sound  distinction,  with  reference  to  the 
right  of  stoppage  in  transitu^  between  the  sale  of  goods,  the  property  of 
which  is  in  the  vendor,  and  the  sale  of  an  interest  which  *he  has  in  rmanq 
a  contract  for  the  delivery  of  g6ods  to  him;  if  he  may  rescind  the 
contract  in  the  one  case  for  the  insolvency  of  the  purchaser,  he  must,  by 
parity  of  reason,  have  a  right  to  rescind  it  in  the  other. 

But  it  is  further  objected  that  the  agreement  between  the  plaintiff  and 
Thomas,  couplet^  ^ith  the  delivery-order  signed  by  the  endorsees  of  the 
bill  of  lading,  add  the  subsequent  transfer  of  the  rights  of  Thomas  to  the 
defendant  for  a  valuable  consideration,  put  an  end  to  the  right  of  stoppage 
in  transitu:  and  that  such  an  arrangement  was  treated  as  equivalent  to  an 
actual  assignment  of  the  bill  of  lading,  which,  if  made  to  a  bond  fide  pur- 
chaser for  value,  would  have  that  effect. 

The  actual  holder  of  an  endorsed  bill  of  lading  may,  undoubtedly,  by  en- 
dorsement convey  a  greater  right  than  he  himself  has.  It  is  at  variance 
with  the  general  principles  of  law  that  a  man  should  be  allowed  to  transfer 
to  another  ^  right  which  he  has  not ;  but  the  exception  is  founded  on  the 
nature  of  the  instrument  in  question,  which  being  like  a  bill  of  exchange,  a 
negotiable  instrument,  for  the  general  convenience  of  commerce,  has  been 
allowed  to  have  an  effect  at  variance  with  the  ordinary  principles  of  law 
But  this  operation  of  a  bill  of  lading,  being  derived  from  its  negotiable  qua 
lity,  appears  to  us  to  be  confined  to  the  case  where  the  person  who  transfers 
the  right  is  himself  in  possession  of  the  bill  of  lading,  so  as  to  be  in  a  situa- 
tion to  transfer  the  instrument  itself,  which  is  the  symbol  of  the  property 
itself.  In  the  present  case,  Thomas  >vas  not  in  possession  of  the  bill  of 
lading :  he  had  only  an  order  on  the  captain  to  deliver  the  goods  on  arrival ; 
and  when,  under  the  circumstances  stated  in  the  case,  that  order  was  hand- 
ed over  to  the  defendant,  it  appears  to  us,  that,  although  an  interest  in  the 
contract  passed  to  the  defendant,  the  interest  in  the  goods  did  not  pass,  as  it 
would  have  done  if  the  transfer  had  been  by  assignment  *of  the  bill  r#700 
of  lading,  but  that  such  interest  in  the  goods  was  still  liable  to  be 
VOL.  vn.  54  .  2  N  2 
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defeated  by  the  insolvency  of  Thomas  and  a  proper  exercise  of  the  right  of 
stoppage  in  transitu. 

No  case  has  been  found  exacdy  resembling  the  present ;  but  the  observa- 
tions of  Mr.  Justice  Burrough,  in  the  case  o[  Merman  v.  Humphrey ^  1  Carr. 
&  P.  53,  appear  to  us  to  be  very  applicable  to  the  present  case.     In  that 
case  certain  goods  had  been  consigned  by  Dent  to  Hutchinson ;  an  io  voice 
had  been  sent  to  Hutchinson, (a)  and  a  shipping-note,  advertising  him  that 
the  goods  had  been  shipped  for  him  on  board  the  Durham  for  Hay's  Wharf. 
Hutchinson  handed  over  the  shipping-note  to  Akerman  as  a  security  for 
money  advanced  upon  it  by  Akerman,  and  gave  him  an  order  upon  the 
wharfingers  to  deliver  the  goods  to  him  on  arrival.     Hutchinson  became 
insolvent,  and  the  goods  were  stopped  in  transitu.     Mr.  Justice  Burrough 
said :  "  I  do  not  think  the  giving  of  the  shipping-note  and  the  delivery-order 
to  the  plaintifi'  made  a  change  in  the  property ;  and  I  think  the  shipping- 
note  does  not  amount  to  a  bill  of  lading.     A  bill  of  lading  is  exactly  like  a 
bill  of  exchange,  and  the  property  it  refers  to  passes  by  endorsement  of  it, 
but  not  by  delivery  without  endorsement.(a)     I  do  not  think  this  shipping- 
note,  from  the  nature  of  it,  is  endorsable ;  and,  here,  in  point  of  fact  it  is  not 
endorsed  ;  therefore,  in  my  judgment,  there  is  no  change  of  property." 

Another  objection  to  the  plaintiff's  right  to  recover  was  slightly  glanced 
at,  though  apparently  but  little  relied  on,  namely,  that  Thomas  was  a  person 
intrusted  with  a  delivery-order,  within  the  meaning  of  the  second  section  of 
the  6  G.  4,  c.  94,  and  so,  capable  of  making  a  valid  pledge.  We  think 
there  is  no  ground  for  this  objection  ;  for  the  act  appears  to  us  intended  only 
*7011  *^  ^PP'y  *^  persons  •intrusted  with  such  documents,  as  factors  or 
agents.  Thomas  was  in  possession  of  the  document,  in  this  case, 
not  as  the  agent  of  another,  but  in  his  own  right. 

Upon  the  whole  we  think,  for  the  reasons  we  have  assigned,  that  none  of 
the  objections  which  have  been  urged  can  be  sustained ;  and,  consequently, 
our  judgment  will  be  for  the  plaintiff.  Judgment  for  the  plaintiff. 

(a)  But  after  an  endorsement  in  blank,  the  property  in  a  bill  of  exchange  passes  by  deliveiy. 
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Particulars  of  sale  described  the  property  as  "  a  shop  and  a  dwelling-house,  with  rooms  and 
offices  over,  for  many  years  occupied  by  a  tenant  under  a  twenty-one  years'  lease,  nine  of 
which  will  be  unexpired  at  Lady-day,  1843,  at  a  rent  of  48/.,  and  held  by  lease  for  a  term  of 
sixty-four  years,  at  a  ground-rent  of  8/.  8s." 

By  the  abstract  delivered,  it  appeared  that  A.,  by  indenture  of  the  30th  of  September,  1817, 
demised  the  premises  to  B.  for  eighty-nine  years  less  twenty-one  days  from  Michaelmas 
1817,  with  various  covenants  to  be  performed  by  B.,  his  heirs,  Sec;  that  B.,  on  the  25ih  ot 
March,  1820,  mortgaged  the  premises  for  the  residue  of  the  term,  to  secure  487/.  and  inte- 
rest to  C. ;  and  that,  by  indenture  of  the  2d  of  April,  1831,  B.  demised  the  premises  to  D.  for 
twenty-one  years  less  eight  days,  at  the  rent  of  48/.,  with  covenants  on  the  part  of  D.,  similar 
to  those  of  B.  in  the  indenture  of  September,  1817. 

The  mortgagees  were  willing  to  execute  any  conveyance  that  might  be  requisite  for  the  purpose 
of  making  a  good  title  to  the  purchaser. 

Held,  that  B.  was  in  a  situation  to  make  a  good  title  to  the  premises  sold — the  lease  to  D., 
though  originally  a  lease  by  estoppelf  being  convertible  into  a  lease  in  inUrett,  by  the  concur- 
rence of  the  mortgagees. 
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Assumpsit  for  money  bad  and  received. 

Plea,  non  assumpsit ;  upon  which  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  last  '^'ri- 
nity  term,  a  verdict  was,  by  consent,  entered  for  the  plaintiff,  damages  79/., 
'with  interest  thereon  from  the  21st  of  March  last,  subject  to  the  opinion  of 
the  court  upon  the  following  case  : 

This  action  was  originally  brought  against  Warlters,  Lovejoy  &  Co.,  the 
defendant's  auctioneers,  on  the  sale  *of  the  estate  hereinafter  men-  r*702 
tioned,  to  recover  back  a  sum  of  79/.  which  had  been  paid  to  them 
on  the  defendant's  account  by  way  of  deposit  on  the  said  sale ;  but  by  an 
order  of  Erskine,  J.,  dated  the  23d  of  May,  1843,  and  made  in  the  cause, 
on  the  application  of  Warlters,  Lovejoy  &.  Co.,  it  was  ordered  that,  upon 
payment  of  the  sum  of  79/.  into  court  to  abide  the  further  order  of  the 
court,  or  of  a  judge  thereof,  the  vendor  Austin  be  made  defendant  instead 
of  Warlters,  Lovejoy  &  Co. 

On  the  21st  of  March,  1843,  the  defendant  caused  to  be  put  up  for  sale 
by  public  auction,  by  Warlters,  Lovejoy  &.  Co.,  at  Garraway's,  a  certain 
leasehold  estate,  consisting  of  a  dwelling-house,  farrier's  shop,  and  other 
premises,  situate  in  Crescent  Mews,  North,  Saint  Pancras,  Middlesex,  under 
the  following  particulars  and  conditions  of  sale  : 

«  The  property  comprises  a  long-established  farrier's  shop,  with  forges, 
&c.,  and  a  dwelling  with  various  rooms  and  offices  over,  for  many  years 
occupied  by  the  present  respectable  tenant,  under  a  twenty-one  years*  lease^ 
nine  of  whdch  will  be  unexpired  at  Lady-day^  1843,  at  a  rent  of^l, ;  the 
tenant  paying  the  sewer,  and  all  other  rates  and  taxes ;  and  is  held  by 
lease  for  a  term  of  sixty-four  years  from  Michaelmas  last  (less  twenty-one 
days)  at  a  ground-rent  of  8/.  Ss, :  improved  rent  39/.  12;. 

«  The  lease  is  dated  30th  September,  1817,  granted  by  James  Burton, 
Esq. ;  contains  covenants  that  the  lessee  shall  repair  and  insure  premises 
and  keep  front  thereof  in  a  line,  except  ornamental  breaks  not  projecting 
above  nine  inches,  and  shall  not,  without  consent,  hold  any  auction  on  the 
premises,  or  place  any  buildings  thereon  exceeding  ten  feet  in  height  above 
the  ground-story  floor  of  the  farrier's  shop,  or  carry  on  certain  ofiensive 
trades,  or  permit  any  improper  window  or  light  to  be  made  or  struck  out ; 
also  other  covenants  usual  *under  this  estate.  The  premises  may  be  r*7Qo 
viewed  by  permission  of  the  tenant,  particulars  had  on  the  premises, 
at  Garraway's,  of  Mr.  Armstrong,  Solicitor,  No.  33,  Old  Jewry,  {where  the 
lease  and  counterpart  of  under-lease  may  he  inspected  at  any  time  prior  to  the 
sale,)  and  of  the  auctioneer,  55,  Chancery  Lane. 

"  Conditions  of  sale : — First.  The  highest  bidder  to  be  declared  the 
purchaser;  but  if  any  dispute  arise  between  two  or  more  bidders,  the  pro 
perty  to  be  put  up  again  and  resold. 

«'  Second.     No  one  to  advance  less  than  5/.  at  each  bidchng. 

«  Third.  The  auction  duty  to  be  paid  in  equal  moieties  by  the  vendor 
and  purchaser. 
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"  Fourth.  The  purchaser  to  pay  down  immediately  into  the  hands  of  the 
auctioneer,  a  moiety  of  the  auction  duty,  and  a  deposit  of  20/.  per  cent,  in 
part  of  the  purchase-money,  and  sign  an  agreement  for  payment  of  ihe 
remainder  of  the  purchase-money  on  or  before  the  20th  of  April  next.  All 
outgoings  will  be  cleared  to  that  day;  from  which  time  the  purchaser  shall 
be  entitled  to  the  rents  and  profits :  and  should  the  completion  of  the  pur 
chase  be  delayed,  from  any  cause  whatever,  beyond  the  time  specified,  the 
purchaser  shall  pay  interest  at  the  rate  of  5/.  per  cent,  per  annum  on  the 
balance  of  his  purchase- money,  until  the  same  be  wholly  paid. 

"  Fifth.  The  vendor  will,  at  his  own  expense,  deliver  an  abstract  oi 
title  to  the  purchaser,  within  five  days  after  the  sale';  and  the  title  shall  be 
deemed  satisfactory  unless  objections  be  specified  within  seven  days  after 
such  delivery:  and,  on  payment  of  the  remainder  of  the  purchase-money 
according  to  the  fourth  condition,  the  purchaser  shall,  at  his  own  expense, 
have  a  proper  assignment ;  but  the  purchaser  shall  not  be  at  liberty  to  call 
for  the  production  of  the  lessor's  title,  or  to  object  thereto,  or  require  any 
•7041  P^^^f  ^^  ^^^'^  beyond  the  *production  of  the  original  lease  and  coun- 
terpart of  under-lease :  and  the  last  receipt  for  rent  payable  under 
such  lease,  shall  be  deemed  and  accepted  as  sufficient  evidence  that  the 
covenants  therein  contained  have  been  respectively  duly  performed  to  the 
time  of  the  completion  of  the  purchase :  and,  should  the  purchaser  raise  any 
objection  which  the  vendor  cannot  remove,  he  is  to  be  at  liberty  to  annul 
the  sale  on  returning  the  deposit-money  without  interest  or  expenses.  All 
certificates,  attested  or  official  copies  of  deeds,  wills,  or  other  documents, 
required  to  verify  the  abstract,  or  otherwise,  or  the  production  of  any  deed 
other  than  those  in  the  possession  of  the  vendor,  and  which  may  be  required 
by  the  purchaser,  shall  be  obtained  or  produced  at  his  own  expense. 

"  Sixth.  If  through  misstatement  any  error  shall  be  made  in  this  par- 
ticular, such  error  shall  not  vitiate  the  sale,  but  the  purchaser  shall  either 
take,  or  make,  an  adequate  allowance  in  proportion  to  the  purchase-money, 
as  the  case  may  happen ;  such  allowance  to  be  ascertained  in  the  usual 
manner. 

"  Lastly.  If  the  purchaser  neglect  or  fail  to  comply  with  the  above  con- 
ditions, the  deposit-money  shall  be  forfeited,  and  the  vendor  shall  be  at  full 
liberty  to  re-sell  the  said  property  by  public  or  private  sale,  without  further 
notice;  and  the  deficiency  (if  any )  occasioned  by  such  re-sale,  together  with 
all  expenses  attending  the  same,  shall  be  made  good  by  the  defaulter  at  the 
present  sale,  and  be  recoverable  in  any  of  her  majesty's  courts  of  law,  as 
and  for  liquidated  dainages ;  and,  in  case  of  such  failure,  it  shall  not  be 
necessary  for  the  "vendor  to  tender  to  the  purchase  an  assignment  of  the 
property  previously  to  taking  the  benefit  of  this  condition." 

At  this  sale  the  plaintiff  was,  and  was  declared  to  be,  the  highest  bidder 

*7051     ^^^^  ^^^  *^®  purchaser  of,  the  said  *premises  at  the  price  of  395/.; 

■*     and  he  thereupon  paid  to  Warlters,  Lovejoy  &  Co.,  the  sum  of  79/. 

sought  to  be  recovered  back  in  this  action,  as  a  deposit  at  the  rate  of  20/. 
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per  cent  on  the  purchase-money,  according  to  the  particulars  and  con- 
ditions of  sale ;  and  an  agreement  was  thereupon  entered  into  between  the 
plaintiff  and  Thomas  Warlters,  one  of  the  said  firm  of  Warlters,  Lovejoy  & 
Co.,  as  agent  for  the  defendant;  of  which  agreement  the  following  is  a 
copy: — 

"  Memorandum:  I  do  hereby  acknowledge  to  have  this  day  bought  of 
Mr.  Thomas  Warlters,  tjie  agent  'of  William  Austin,  the  leasehold  estate 
herein  described,  at  the  sum  of  395/. ;  and  I  have  paid  the  sum  of  79/.  as 
a  deposit  in  part  thereof;  and  I  agree  to  abide  by,  and  conform  to,  all  the 
conditions  of  this  sale  and  particulars.     Dated,  21st  March,  1843. 

« (Signed)  Wm.  Webb. 

"  Witness,  Wm.  Lovejoy. 

"  As  agent  of  the  vendor,  I  agree  to,  and  confirm,  this  contract. 

*<  (Signed)  Thomas  Warlters. 

"  N.  B.  I  have  paid  the  sum  of  6/.  Is,  to  the  said  vendor,  being  half 
the  auction  duty ;  which  I  request  he  will  pay  to  the  excise,  as  my  share, 
according  to  the  conditions.      .  '<  (Signed)  Wm.  Webb." 

An  abstract  of  the  vendor's  title  to  the  premises  (a  copy  of  which  accom- 
panies, and  is  to  be  considered  part  of,  the  case)  was,  within  the  five  days 
after  the  sale,  .delivered  to  the  plaintiff;  and  within  seven  days  after  such 
delivery,  objections  to  such  title  were  duly  specified  and  delivered  to  the 
defendant  pursuant  to  the  conditions  of  sale ;  and,  among  them,  one  in 
the  following  words,  viz. : — "  The  under-lease  of  the  2d  April,  1831,  being 
•granted  without  the  concurrence  of  the  mortgagees,  is  only  an  r»7Qg 
equitable  one ;  which  is  a  fatal  objection  to  the  title." 

The  property  was  put  up  to  sale  with  the  consent  of  the  personal  repre- 
sentative of  the  mortgagee,  who  would  have  executed  any  deed,  and  done 
any  matter,  necessary  to  assign,  convey  and  grant  it  to  the  purchaser,  for 
the  residue  of  the  term  originally  granted  by  Burton :  and,  in  answer  to  the 
above  objection,  an  offer  was  made  on  the  part  of  the  defendant  to  procure 
an  assignment  of  the  premises  in  question  to  the  plaintiff,  from  Sophia 
Austin,  the  widow  and  administratrix,  with  the  will  annexed,  and  sole  re- 
presentative of  G.  Austin,  the  surviving  mortgagee,  in  addition  to  the  as- 
signment to  be  executed  by  himself,  or  any  other  proper  instrument  the 
plaintiff  might  suggest.  The  plaintiff,  however,  conceiving  that  he  was 
not  bound  to  take  the  title  of  the  defendant  as  aforesaid,  and  that  the  title 
was  ifbt  good,  refused  to  complete  his  purchase,  and  requested  a  return  of 
his  deposit ;  which  request  not  being  complied  with,  this  action  was  brought 
to  recover  it  back. 

The  plaintiff  contends  that  the  defendant  did  not  comply  with  the  con- 
ditions of  sale,  and  was  not  ready  to  make  a  good  title  to  the  plaintiff  ac- 
cording to  the  contract. 

The  defendant  contends  that  he  did  comply  with  the  conditions  of  sale, 
and  was'  ready  to  make  a  good  title.  The  defendant  also  contends,  that, 
as  the  error  (if  any)  was  through  misstatement,  the  sale  was  not  thereby 


706  Webb  v.  Austin.  T.  V.  1844. 

avoided,  but  that  compensation  should  have  been  made,  pursuant  to  the 
sixth  condition. 

Either  party  is  to  be  at  liberty  to  refer  to  the  notices  and  admissions  in 
the  cause. 

The  question  for  the  opinion  of  the  court  is — whether  the  plaintiff  was 
entitled  to  recover  back  the  deposit  above  mentioned ;  if  the  court  is  of 
*7071  °P^^^^^  *^^^  *^®  *plaintifr  was  so  entitled,  then  the  verdict  entered 
for  the  plaintiff  as  aforesaid  is  to  stand,  and  judgment  is  to  be  en- 
tered up  thereupon  for  the  plaintiff,  for  the  amount  of  79/.  and  interest  as 
aforesaid,  and  the  sum  of  79/.  paid  into  court  as  aforesaid  is  to  be  paid  o?er 
to  the  plaintiff.  But,  if  the  court  is  of  a  contrary  opinion,  a  nonsuit  is  to 
be  entered. 

The  abstract  of  the  vendor's  title  was  as  follows : — 

By  indenture  of  lease  of  the  30th  of  September,  1817,  made  between 
James  Burton,  of  the  first  part,  John  Crisfield,  of  the  second  part,  and  W. 
Austin,  [the  defendant,]  of  the  third  part ;  it  was  witnessed,  that,  for  the 
considerations  therein  mentioned.  Burton,  at  the  request  and  by  the  direc- 
tion of  Crisfield,  demised  unto  W.  Austin,  all  that  parcel  of  ground,  &c. ; 
together  with  all  ways,  &c.  (except  and  reserved  the  free  passage  and  run- 
ning of  water,  &c. :)  To  hold  (except  as  aforesaid)  unto  W.  Austin,  his 
executors,  administrators,  and  assigns,  from  Michaelmas  day  then  instant, 
for  the  term  of  eighty-nine  years,  wanting  twenty-one  days,  at  the  yearly 
rent  of  8/.  &.,  without  any  deduction  in  respect  of  sewer-rates  or  any  other 
taxes,  &c.,  payable  quarterly,  as  therein  mentioned:  Covenants  by  W.  Aus- 
tin, for  himself,  his  heirs,  &c.,  to  pay  the  rent  and  sewer-rate,  and  all  other 
taxes ;  and  also  to  contribute  a  reasonable  proportion  of  expenses  of  mak- 
ing, renewing,  repairing,  and  cleansing  all  party  and  fence- walls,  cess-pools, 
channels,  sewers,  drains,  pipes,  water-courses,  and  other  easements,  &c. ; 
and  also  that  the  front  of  the  said  farrier's  shop,  dwelling-house,  and  pre- 
mises, should  remain  during  the  term,  in  a  line,  excepting  ornamental 
breaks  not  projecting  above  nine  inches  ;  to  repair  and  keep  in  substantial 
repair  the  premises,  and  the  appurtenancejs  belonging  thereto,  during  the 
term ;  and  quietly  to  yield  up  the  same,  so  repaired,  at  the  end  of  the 
»7ftfil  ^^^^9  •together  with  all  marble,  and  other,  chimney-pieces,  &c., 
and  all  other  fixtures  which  should  be  affixed  to  the  said  premises 
dt  any  time  during  the  said  term  :  that  it  should  be  lawful  for  Burton,  his 
executors,  &c.,  or  his  or  their  agents,  at  all  seasonable  times  during  the 
last  ten  years  of  said  term,  to  enter  the  premises  to  take  a  schedule  of  the 
fixtures  to  be  left  as  aforesaid  :  that  W.  Austin,  his  executors,  &c.,  should 
insure  the  premises,  and  all  buildings  thereafter  to  be  erected,  to  the  full 
value  of  so  much  thereof  as  could  be  damaged  by  fire,  in  one  of  the 
established  public  fire-offices  of  insurance  in  London  or  Westminster, 
and,  on  request,  show  receipt  for  premium ;  and,  as  often  as  premises 
should  be  burnt  down  or  damaged  by  fire,  would  forthwith  reinstate  the 
same  under  the  direction  of  the  surveyor,  as  well  of  the  original  ground- 
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landlords,  their  successors  or  assigns,  as  of  Burton,  his  executors,  &c., 
and  that  the  money  to  be  received  from  such  insurance  office  should  be 
expended  towards  reinstating  the  same  ;  and  further,  that,  if  the  premises 
should  be  burnt  down  or  damaged  by  fire,  the  rent  reserved  should  not 
be  discontinued :  that  it  should  be  lawful  for  the  ground-landlords,  their 
successors  and  assigns,  and  Burton,  his  executors,  &c.,  and  their  agents, 
at  all  reasonable  times,  twice,  or  oftener,  in  every  year  during  the  said 
term,  to  enter  the  premises  to  take  plans,  &c.,  view  the  condition  thereof, 
and  of  all  such  wants  of  reparation  as  upon  any  such  view  should  be 
found  to  leave  notice  in  writing  at  the  demised  premises  for  Austin,  his 
executors,  &c.,  to  repair  the  same  within  three  calendar  months,  within 
which  space  Austin,  his  executors,  &c.,  would  repair,  and  make  good  all 
defects  and  wants  of  reparation  mentioned  in  such  notice,  and  all  others 
whatsoever :  and  also  that  Austin,  his  executors,  &c.,  [here  several  cove- 
nants immaterial  to  the  point  decided,  were  •set  out :]  Proviso  r^^Qo 
for  re-entry  on  non-payment  of  rent  and  non-performance  of  *- 
covenants :  covenant  by  Burton,  for  himself,  his  heirs,  &c.,  for  quiet 
enjoyment. 

By  indenture  of  mortgage,  by  way  of  assignment,  of  the  25th  of  March, 
1820,  made  between  W.  Austin  of  the  one  part,  and  Scott  and  George 
Austin,  of  the  other  part ;  reciting  the  hereinbefore-abstracted  indenture 
of  lease  of  the  30th  of  September,  1817;  and  reciting  an  indenture  of 
under-lease  (since  expired) ;  and  reciting  that  W.  Austin  had  occasion  to 
borrow  487/.,  which  Scott  and  George  Austin  agreed  to  advance,  at  inte- 
rest, at  the  rate  thereinafter  mentioned,  upon  the  security  of  the  said' 
leasehold  premises — it  was  witnessed,  that,  in  consideration  of  487/., 
W.  Austin  did  grant  and  assign  unto  Scott  and  George  Austin,  all  that 
parcel  of  ground,  farrier's  shop,  dwelling-house,  and  premises  comprised 
in  the  indenture  of  lease  of  the  30th  of  September,  1817  ;  to  hold  unto 
Scott  and  George  Austin,  their  executors,  &c.,  for  all  the  residue  of  the 
said  term  of  eighty-nine  years,  wanting  twenty-one  days,  subject,  never- 
theless, to  the  payment  of  the  rent  by  the  said  indenture  of  lease  reserved, 
and  to  the  performance  of  the  covenants  and  agreements  therein  contained, 
and  which,  from  the  day  of  the  date  of  the  now  abstracting  indenture^  on 
the  lessee's  part,  were  and  ought  to  be  paid,  performed,  fulfilled,  and 
kept,  in  respect  of  said  premises :  proviso,  that,  if  W.  Austin,  his  execu- 
tors, &c.,  should  pay  or  cause  to  be  paid  unto  Scott  and  George  Austin, 
their  executors,  &c.,  the  full  sum  of  24Z.  7*.  by  four  equal  quarterly  pay- 
ments, at  the  times  therein  mentioned,  in  each  year  during  the  life  of  Jane 
Austin,  mother  of  W.  Austin,  (being  interest  at  the  rate  of  5/.  per  cent, 
per  annum  on  the  said  487/.,)  the  first  payment  thereof  to  be  made  on  the 
24th  of  June  then  next  ensuing,  and  also  a  proportionable  part  6f  the  said 
24/.  Is,  for  such  time  as  should  elapse  between  the  days  of  payment  as 
^should  next  and  immediately  precede  the  decease  of  Jane  Austin     r^^iO 
^d  the  day  of  her  decease,  such  proportionable  part  to  be  paid 
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immediately  after  her  decease,  and  also  should  pay,  or  cause  to  be  paid, 
unto  Scott  and  George  Austin,  their  executors,  &c.,  487/.,  six  months 
after  the  decease  of  Jane  Austin,  with  interest  at  the  rate  aforesaid  for  the 
said  six  months,  clear  of  all  deductions  ;  then  from  and  immediately  after 
such  last  payment,  the  now-abstracting  indenture,  and  every  matter  and 
thing  therein  containexl,  should  cease,  determine,  and  be  utterly  void  and 
of  none  effect.  Covenants  by  W.  Austin,  to  pay  the  said  sums  of  money 
at  the  periods  therein  limited  ;  that  the  said  indenture  of  lease  was  valid 
in  the  law  ;  that  he  had  good  right  to  assign,  subject  to  the  under-lease 
therein  mentioned,  and  that  the  rent  and  covenants  in  the  indenture  of 
lease  had  been  duly  paid  and  performed  up  to  the  date  of  the  now-abstract- 
ing indenture ;  and  that  W.  Austin,  his  executors,  &c.,  would,  until  de- 
fault in  payment  of  the  said  quarterly  payments,  or  of  the  said  other  sums 
of  money,  pay,  perform,  and  keep  the  rents  and  covenants  contained  in  the 
indenture  of  lease  :  and  further,  that,  after  default,  it  should  be  lawful  for 
Scott  and  George  Austin  to  hold  and  enjoy,  and  take  the  rents  and  profits 
of  the  said  premises  without  interruption,  &c.,  subject  to  the  rent  and  cove- 
nants reserved  by  said  first-abstracted  indenture  of  lease  :  covenant  for  fur- 
ther assurance:  and  for  quiet  enjoyment  by  W.  Austin,  his  executors, 
&c.,  until  default  in  some  or  one  of  the  payments,  or  some  part  tliereof, 
and  on  payment  of  rent  and  performance  of  covenants  in  the  indenture 
of  lease. 

By  indenture  of  under-lease  (a)  of  the  2d  of  April,  1831,  made  between 
W.  Austin,  of  the  one  part,  and  George  Gosden  of  the  other  part : — it  was 
witnessed,  that,  for  the  considerations  therein  mentioned,  W.  Austin  did 
*7in  *^^'^ise  unto  Gosden,  all  that  the  parcel  of  ground  and  premists 
described  in  the  indenture  of  lease,  together  with  all  ways,  &c., 
(except,  and  reserved,  the  free  passage  and  running  of  water,  &c.,)  to 
hold,  except  as  aforesaid,  unto  Gosden,  his  executors,  administrators,  and 
assigns,  from  the  day  of  the  date  of  the  now-abstracting  indenture,  for  the 
term  of  twenty-one  years,  wanting  eight  days,  at  the  rent  of  12/.,  on  the 
24th  of  June  then  next  ensuing,  and  also  at  the  yearly  rent  of  48/.  for  the 
residue  of  said  term,  payable  quarterly,  as  therein  mentioned.  The  cove- 
nants on  the  part  of  Gosden  are  similar  to  those  contained  in  the  hereinbefore- 
mentioned  abstracted  indenture  of  lease  on  the  part  o/*  W.  Austin.  Proviso 
for  re-entry  on  non-payment  of  rent  and  non-performance  of  covenants. 
Covenant  by  W.  Austin,  to  insure,  and  upon  every  request  of  Gosden,  his 
executors,  &c.,  to  show  the  policy  of  insurance  and  receipt  for  premium  for 
the  current  year ;  and  also  during  the  said  term,  as  often  as  the  premises, 
or  any  part  thereof,  should  be  burnt  down  or  damaged  by  fire,  forthwith 
to  lay  out  and  expend,  under  the  direction  of  the  surveyor  as  well  of  the 
original  ground-landlords,  their  successors  or  assigns,  as  of  W.  Austin,  his 
executors,  &c.,  such  moneys  as  shoidd  be   received  from  the  insuranci 

(a)  Or — original  lease  by  estoppel. 
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company,  in  making  good  all  such  loss  or  damage  ;  and,  if  the  said  mo- 
neys should  not  be  sufficient  for  re-building  the  burnt  or  damaged  part  of 
the  premises,  W.  Austin,  bis  executors,  &c.,  should  advance  and  apply 
such  sum  as,  together  with  the  moneys  to  be  received  from  the  office 
aforesaid,  would  be  sufficient  for  substantially  re-building  the  said  far- 
rier's shop  and  premises  which  might  be  so  burnt  down  or  damaged  as 
aforesaid,  as  soon  as  might  be,  under  such  direction  as  aforesaid :  cove- 
nant for  quiet  enjoyment. 

C.  Scott  died  on  the  30rh  of  April,  1832,  George  Austin  died  on  the 
lOth  of  December,  1841,  having  first  *duly  published  his  last  will  r»fj^q 
and  testament,  whereof  he  appointed  his  brother  Samuel  Austin, 
and  W.  Haines,  executors.  Samuel  Austin  died  in  the  lifetime  of  George 
Austin ;  and,  Haines  having  renounced  probate,,  letters  of  administration 
wiih  the  will  annexed,  were,  on  the  12ih  of  January,  1842,  granted  to 
Sophia  Austin,  the  testator's  widow.     Jane  Austin  died  in  August,  1841. 

The  case  was  argued  in  Easter  term  last.(a) 

^Channelly  Serjt.,  (with  whom  was  Biiity)  for  the  plaintiff.  From  r*'-r%o 
this  case, — which  is  scarcely  intelligible  without  referring  to  the  ^ 
particulars  of  sale, — and  from  th^  accompanying  abstract  of  title,  it  appears 
that,  after  the  defendant  had  become  possessed  of  the  term  created  by  the 
lease  of  the  30th  of  September,  1817,  and  before  the  granting  of  the  under 
lease  to  Gosden  of  the  22d  of  April,  1831,  viz.,  on  the  25th  of  March, 
1820,  the  defendant  assigned  the  premises,  by  way  of  mortgage,  to  Scott 
and  G.  Austin  ;  and  that  the  under-lease  was  made  without  the  concurrence 
of  the  mortgagees. 

The  plaintiff  objects,  first,  that  it  was  matter  of  bargain  between  •ne  plain- 
tiff and  the  defendant,  that  the  former  should  have  the  advantages  arising 

(/i)  The  following  points  were  marked  for  agument  on  the  part  of  the  plaintiff: — 
'•  That  the  defendant  did  not  comply  with  the  conditions  of  sale,  and  was  not  ready  to  make 
a  goo<l  title  according  to  the  contract,  inasmuch  as  the  purchaser  was  to  have  the  benefit 
of  an  under-lease,  whereby  the  property  in  question  was  demised,  as  alleged  by  the  said  con- 
tract, to  a  respectable  tenant,  for  a  term  of  years,  nine  of  which  were  unexpired  at  Lady-day, 
1843,  at  a  rent  of  48/.  per  annum ;  whereas  the  underlease  being  granted  by  the  vendor 
alone,  aAer  the  property  had  been  assigned  upon  mortgage  to  secure  a  certain  sum  of  money 
advanced  to  him,  he,  the  vendor,  could  not  assign  the  reversion  so  as  to  give  to  the  purchaser 
the  full  benefit  of  the  covenants  on  the  parts  of  the  lessee  contained  in  the  under-lease ;  bo- 
cause  the  covenants,  being  entered  into  when  the  legal  estate  was  outstanding  as  afore- 
said, were  covenants  in  gross,  and  did  not  run  with  the  land  ;  and  that  the  concurrence  of  the 
mortgagees,  if  obtained,  would  not  have  altered  the  effect  of  such  covenants. 

**  That  it  was  the  more  necessary  that  the  purchaser  should  have  the  full  benefit  of  all  such 
covenants,  seeing  that  there  were  similar  special,  and  other,  covenants  in  the  original  lease, 
which  it  would  be  incumbent  on  him  to  observe  as  the  assignee  thereof;  and,  if  the  ven- 
dor could  make  a  title,  it  would  only  be  by  way  of  estoppel ;  and  the  plaintiff  contended  he 
ought  not  to  be  compelled  to  take  a  title  depending  on  estoppel  only ;  but  he  submitted  that  the 
defendant  could  not  even  make  a  good  title  to  the  said  under-lease  by  estoppel,  because,  although 
there  might  he  an  estoppel  as  between  the  original  lessor  and  lessee,  there  would  be  none  as 
between  an  assignee  of  the  lessor  and  the  lessee ;  and  in  that  case  the  lessee  would  not  be  es- 
topped from  denying  that  the  original  lessor  had  such  a  title  as  would  enable  him  to  convey  to 
his  assignees  a  right  to  sue  the  lessee  for  any  breach  of  covenant  committed  by  him  :  and  that 
it  made  no  difference  whether  the  lessor  or  his  assignee,  subsequently  to  the  grant  of  the  unde^ 
lease,  acquired  the  legal  estate  in  the  reversion,  since  covenants  are  of  a  permanent  nature,  and 
once  operating  as  covenants  in  gf  mw,  cannot  afterwards  oi)erate  as  covenants  appendant" 
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from  the  under-lease  of  the  2(1  of  April,  1831 ;  secondly,  lliat  upon  the  face 
of  the  abstract,  there  is  no  title  lo  the  property  sold  ;  thirdly,  that  the  defect 
is  not  cured  by  the  offer  to  procure  an  assignment  from  the  personal  repre- 
sentative of  the  surviving  mortgagee ;  and  fourthly,  that  the  misdescription 
is  such  as  not  to  be  matter  for  compensation. 

The  purchase  made  by  the  plaintiff  was,  not  of  the  fee,  but  of  a  leasehold 
producing  annually  39/.  125.,  secured  by  an  under-lease,  with  the  means  of 
enforcing,  against  the  under-lessee,  the  covenants  of  the  original  lease.  He 
does  not  contend  that  the  defendant  is  to  be  considered  as  guaranieeing  that 
there  shall  be  a  yearly  payment  of  39/.  12^.,  during  the  term ;  for  the  under- 
lessee  might  become  bankrupt,  &c.  But  the  purchase  is — of  property  so 
under-leased;  and  the  purchaser  had  a  right  to  suppose  that  the  under-lease 
was  conceived  in  terms  similar  to  those  of  the  original  lease.  The  abstract 
shows,  in  fact,  no  under-lease  at  all.  When  that  which  is  called  an  under- 
lease, was  granted,  the  lessee  had  no  estate  out  of  which  he  could  create 
such  an  interest ;  the  lease,  consequently,  was  void  ;  Coote,  Landlord  and 
*714l  *Tenant,  36.  The  mor;gagees  might  have  treated  the  under-lease 
as  a  nullity ;  Brown  v.  Storey^  ante,  Vol.  I.  p.  117,  1  Scott,  N.  R. 
9.  In  that  case  there  was  acquiescence  in  the  under-lease,  on  the  part  of 
the  mortgagees  of  the  original  term  ;  but  here,  nothing  of  that  kind  appears. 
It  will  be  said  that  the  defendant  is  willing  to  assign,  and  that  the  repre- 
sentative of  the  surviving  mortgagee  is  willing  to  assign ;  but  that  cannot 
cure  the  defect.  The  plaintiff  will  still  be  without  his  remedy  against  the 
under-lessee  in  respect  of  any  breach  of  covenant  which  may  be  committed. 
He  will  not  be  an  assignee  of  the  reversion  within  the  purview  of  the  statute 
of  32  H.  8,  c.  34.(fl)  Whitton  v.  Peacock,  2  New  Cases,  41 1,  2  Scott,  630, 
is  a  case  directly  in  point.  There,  Maria  Littlehales  being  equitably  seised 
in  fee  of  a  copyhold,  she  and  Baker  John  Littlehales  her  husband,  in  1762, 
demised  a  portion  thereof  by  under-kase  to  Keys  for  ninety-eight  years,  at 
the  yearly  rent  of  5/.,  and  by  another  indenture  of  the  same  date,  demised 

.  other  part  of  the  premises  to  Keys,  for  the  like  term  and  at  the  like  rent. 
In  1772,  B.  J.  Littlehales  acquired  the  legal  fee-simple  (6)  of  the  copyhold. 
In  1773,  by  indenture  between  B.  J.  Littlehales  and  Maria  his  wife  of  the 
one  part,  and  Keys  of  the  other  part,  after  reciting  the  two  indentures  of 
1762,  and  that  the  parties  had  come  to  a  further  agreement  that  Keys  should 
have  the  whole  of  the  copyhold  premises  at  the  yearly  rent  of  10/.,  but  that, 
instead  of  cancelling  the  two  several  leases  already  granted  of  part,  they 
should  remain,  and  another  lease  be  granted  of  the  residue  of  the  property 

,  at  the  ground-rent  of  10/.,  which  rent  should  be  considered  the  same  as  the 

two  several  rents  of  5/.  each  so  reserved  by  the  leases  of  1762,  and  that 

♦7151     ^notwithstanding  such  several  reservations,  not  more  than  *10/.  per 

annum  in  the  whole  should  be  payable  for  the  entire  premises — the 

-whole  of  the  copyhold  premises,  except  such  parts  as  had  already  been 

(a)  As  to  which  see  Thursby  ▼.  Plant,  1  Wms.  Saund.  237,  241  (r). 
(6)t.  £.  the  custumary  inhcritanoe,  not  the  freeholdf  vide  pcmt,  719. 
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Jomised  by  the  indentures  of  1762,  were  demised  to  Keys  for  the  same 
term,  Keys  covenanting  to  pay  the  rent  and  keep  the  premises  in  repair.  It 
was  held  that  the  assignee  of  the  reversion  could  not  maintain  covenant 
against  the  assigns  of  Keys,  for  breach  of  the  covenants  contained  in  either 
of  the  leases  of  1762.  In  the  argument  of  that  case,  Palnier  v.  Eldns^ 
11  Mod.  407,  S.  C.  2  Lord  Raym.  1550,  S.  C.  2  Stra.  8l7,(a)  where  it 
was  held  that  a  lessee  by  indenture  cannot  plead,  even  against  an  assignee 
of  the  lessor,  any  thing  which  is  tantamount  to  pleading  that  the  lessor  had 
no  interest  in  the  premises  when  he  made  the  lease, — was  much  relied  on 
on  the  part  of  the  plaintiff,  but  without  effect.  In  Carvick  v.  Blagrave^ 
1  Bro.  &  B.  531,  4  J.  B.  Moore,  303,  which  was  covenant  by  the  assignee 
of  the  lessor  against  the  lessee,  for  non-payment  of  rent,  an  allegation  in  the 
declaration  that  the  lessor  was  possessed  for  the  remainder  of  a  term  of 
twenty-two  years,  commencing  on,  &c.,  was  held  to  be  material  and  tra- 
versable. Dallas,  C.  J.,  in  delivering  the  judgment  of  the  court  in  that 
case,  distinguished  it  from  Palmer  v.  Ekins^  and  said :  « If  the  effect  of  a 
plea  is,  to  dispute  the  interest  which  a  lessee  took,  under  a  lease  (6)  from  a 
lessor,  the  plea  is  bad,  whatever  shape  it  assumes.  The  present  plea  leaves 
the  lease  in  the  same  state  as  the  plaintiff  has  described  it ;  and  the  defend- 
ant merely  objects  that  the  title  he  has  alleged  as  being  assigned  to  him, 
was  not  the  true  title."  Supposing  the  mortgagees,  or  the  survivor  of 
them,  or  'his  representative,  in  any  way  to  ratify  the  under-lease,  r*7i g 
how  would  that  put  the  plaintiff  in  a  situation  to  sue  Gosden  for 
any  breaches  of  covenant,  his  covenants  being  merely  covenants  in  gross  ? 
No  acquiescence  on  the  part  of  Gosden  is  shown.  [Tindal,  C.  J.  That, 
according  to  the  case  of  Broum  v.  Storey^  would  only  create  a  tenancy  from 
year  to  year.]  In  Webb  v.  Russell,  3  T.  R.  393,  it  was  held,  that,  if  mort 
gagor  and  mortgagee  make  a  joint  demise  by  indenture,  in  which  the  cove 
nants  are  only  with  the  former  and  his  assigns,  although  the  mortgagee,  ir. 
whom  the  legal  estate  is  vested,  must  be  considered  as  the  only  party  de- 
mising, the  assignee  of  the  mortgagee  cannot  maintain  an  action  for  the 
breach  of  these  covenants,  because  they  are  collateral  to  the  interest  of  his 
assignor  in  the  land,  and,  therefore,  do  not  run  with  it. 

This  is  a  defect  in  the  title,  which  is  not  matter  for  compensation.  In 
Flight  V.  Booths  1  New  Cases,  370,  1  Scott,  190,  it  was  held,  that,  where, 
on  a  sale  by  auction  of  leasehold  property,  there  is  in  the  printed  particulars 
of  sale  a  misdescription  in  a  substantial  point,  so  far  affecting  the  subject- 
matter  of  the  contract  that  it  may  reasonably  be  supposed  that,  but  for  such 
misdescription,  the  purchaser  might  never  have  entered  into  the  contract  at 
all,  the  contract  is  void,  notwithstanding  a  clause  providing  that  «if, 
through  any  mistake,  the  estate  should  be  improperly  described,  or  any 
error  or  misstatement  be  inserted  in  the  particular,  such  error  or  misstate 

(a)  And  see  Speake  v,  Richards,  Hob.  206;  Kemp  ▼.  Goodall,  1  8alk.  277,  8.  C.  2  Lord 
Raym.  1164  ;  Heath  ▼.  Vermeden,  3  Lev.  146,  8.  C.  Lev.  Ent.  70. 

(6)  L  e.  by  indenture.  Vide  4  Nev.  &  Mann.  29,  6  N.  &  M.  641,  ante,  Vol.  L  129,  142 
Vol.  IL  843,  n.,  VoL  IV.  147,  n.,  316. 
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nicnt  should  not  vitiate  the  sale  thereof,  but  the  vendor  or  purchaser,  as  the 
case  might  happen,  should  pay  or  allow  a  proportionate  value,  according  to  the 
average  of  the  whole  purchase-money,  as  a  compensation  either  way."  Tuf- 
DAL,  C.  J.,  in  delivering  the  judgment  of  the  court,  there  says :  « It  is  extremely 
difficult  to  lay  down,  from  the  decided  cases,  any  certain  definite  rule  which 
^fi-i-j-t  shall  *determine  what  misstatement  or  misdescription  in  the  particu- 
lars shall  justify  a  rescinding  of  the  contract,  and  what  shall  be  the 
ground  of  compensation  only.  All  the  cases  concur  in  this,  that,  where  the 
misstatement  is  wilful  or  designed,  it  amounts  to  fraud,  and  such  fraud,  upon 
general  principles  of  lavj,  avoids  the  contract  altogether.  But,  with  respect 
to  misstatements  which  stand  clear  of  fraud,  it  is  impossible  to  reconcile  all 
the  cases :  some  of  them  laying  it  down  that  no  misstatements  which  origi- 
nate in  carelessness,  however  gross,  shall  avoid  the  contract,  but  shall  form 
the  subject  of  compensation  only;  Duke  of  JSTorfolk  v.Woi'thy^  1  Campb. 
337 ;  Wright  v.  WUson^  1  Mood.  &  Rob.  207 ;  whilst  other  cases  lay  down 
the  rule,  that  a  misdescription  in  a  material  point,  although  occasioned  by 
negligence  only,  not  by  fraud,  will  vitiate  the  contract  of  sale  ;  Jones  v.  Ed- 
ney^  3  Campb.  285 ;  Waring  v.  Hoggarty  Ryan  &  M.  39 ;  Steuart  v.  AUis- 
toTiy  1  Meriv.  27.  In  this  state  of  discrepancy  between  the  decided  cases, 
we  think  it  is,  at  all  events,  a  safe  rule  to  adopt,  that,  where  the  misdescrip- 
tion, although  not  proceeding  fiom  fraud,  is  in  a  material  and  substantial 
point,  so  far  affecting  the  subject-matter  of  the  contract  that  it  may  reasona- 
bly be  supposed,  that,  but  for  such  misdescription,  the  purchaser  might 
never  have  entered  into  the  contract  at  all,  in  such  case  the  contract  is 
voided  altogether,  and  the  purchaser  is  not  bound  to  resort  to  the  clause  of 
compensation."  Here,  the  plaintifl"  bought  upon  an  understanding  that  for 
nine  years  he  had  an  improved  rent  of  39/.  12s.,  secured  by  an  under-lease 
the  covenants  of  which  he  would  be  in  a  situation  to  enforce.  In  this  he 
was  deceived.  Dykes  v.  Blakey  4  New  Cases,  463,  6  Scott,  320,  andPl^a- 
ring  v.  Hoggarty  Ryan  &  M.  39,  are  in  accordance  with  Flighi  v.  Booth, 
•7181  Talfourdy  Serjt.,  (with  whom  was  Bramwelly)  for  the  defendant. 
There  are  three  grounds  of  objection  to  the  present  action.  First, 
the  contract  was  not  for  the  sale  of  an  improved  rent ;  all  that  was  sold  was 
the  original  lease.  Secondly,  if  it  was  necessary  that  there  should  be  a  title 
to  the  sub-lease,(a)  the  plaintiff  is  in  a  situation  to  make  such  a  title. 
Thirdly,  supposing  the  purchaser  was,  by  the  terms  of  the  contract,  entitled 
to  the  existence  of  a  valid  sub-lease,  any  invalidity  in  the  sub-lease  would 
be  the  subject  of  compensation  or  allowance. 

The  property  offered  for  sale  was  the  term  of  years  created  by  the  lease 
of  the  30th  of  September,  1817 ;  and  not  an  improved  rent  or  a  reversion. 
The  existence  of  a  sub-lease  is  matter  not  in  advancement  of  the  vend<»r's 
title,  but  is  an  encumbrance.  The  statement  that  the  premises  «  are  occu- 
pied by  a  respectable  tenant,  under  a  twenty-one  years'  lease,  nine  of  which 

(a)  A  tub-leue  rtn  be  made  onlj  by  a  termor,  wbich  W.  Austin,  when  he  demised  to  God 
4en,  was  not. 
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will  be  unexpired  at  Lady-day,  1843,  at  a  rent  per  annum  of  48/.,  the  ten- 
ant paying  the  sewer,  and  all  other,  rates  and  taxes,"  is  true,  notwithstand- 
ing that  sub-lease  may  be  void  as  against  the  mortgagees.  [Tindal,  C.  J. 
The  defendant  does  not  profess  to  sell  the  immediate  possession.  He  is 
therefore  selling  a  reversion  ;  which  imports  that  there  is  a  valid  lease.]  If 
the  lease  is  void,  the  defendant  sold  that  which  was  better.  [Cresswell,  J. 
Do  you  not  profess  to  give  the  vendor  a  title  to  the  improved  rent  for  the 
nine  years  ?] 

It  is  not  true  that  the  lessee  could  not,  without  the  concurrence  of  the 
mortgagees,  make  a  valid  under-lease :  he  has  power  to  assign  his  reversion 
in  such  a  manner  as  that  the  tenant  shall  be  estopped.     The  ground  upon 
which  the  court  decided  the  case  of  WhittOii  v.  Peacock  does  not  appear ; 
but,  in  Goiddsworth  v.  Knights^  11  M.  &  W.  337,  the  court  of  Excheque»' 
say  that  the  decision  may  be  ^supported  upon  a  ground  which  will     r*-7tQ 
not  help  the  argument  on  the  other  side.     In  that  case,  Parke,  B.,     *- 
speaking  of  Whitton  v.  Peacock^  says :  "  The  substance  of  the  marginal  note 
is,(a)  that  if  a  person  who  has  an  equitable  estate  only,  demises  by  deed, 
and  then  conveys  the  reversion,  the  assignee  cannot  maintain  an  action  on 
the  covenants  in  the  lease.     That  is  very  inaccurate.     The  point  decided 
was  this :  a  copyholder  devised  his  estate  to  another,  without  surrendering 
to  the  use  of  his  will.     The  devisee  of  the  devisee,  who,  of  course,  had  no 
estate  at  all,  either  legal  or  equitable,  demised  part  of  the  copyhold,  by 
deed,  and  the  lessee  covenanted  to  pay  rent,  and  assigned  the  lease.     The 
heir-at-law  of  the  devisor  afterwards  surrendered  to  the  use  of  the  second 
devisee,  who  afterwards  demised  another  part  of  the  copyhold  to  the  same 
lessee,  and,  instead  of  granting  a  fresh  lease  to  the  lessee,  of  the  part  before 
demised,  took  a  covenant  from  him  to  perform  the  covenants  in  that  lease. 
The  lessor  afterwards  surrendered  the  copyhold  to  another ;  and  the  ques- 
tion was,  whether  the  surrenderee  could  maintain  an  action  on  these  cove- 
nants, against  the  assignee  of  the  lessee.     The  court  held,  most  properly, 
that  no  such  action  would  lie.     No  reasons  are  given  ;  but  there  is  clearly 
a  satisfactory  one ;  for  the  reversion  by  estoppel  on  the  first  lease  was  not  a 
copyhold  transferable   by  surrender  and  admittance."      [Tindal,  C.  J. 
Parker  v.  Mannings  7  T.  R.  537,  is  rather  in  your  favour.     There,  it  was 
held,  in  an  action  of  covenant,  for  rent  on  an  indenture,  brought  by  the  as- 
signees of  the  lessor,  (a  bankrupt,)  that  the  lessee  could  not  plead  nil  habuit 
in  tenementis.{b)]     In  a  note  to  Walton  v.  Waterhouse^  2  Wms.  Saund.  418  a, 
it  is  said :  «  Where  the  grantor  or  lessor  has  nothing  in  the  lands  at  the 
time  of  the  grant  or  lease — and  therefore  no  interest  passes  out  of  him  to 
the  grantee  or  lessee  by  the  grant  or  lease,  *but  the  title  begins  by      r  ^-nn 
the  estoppel  which  the  deed  creates  between  the  parties — such 
estoppel  runs  with  the  land,  into  whose  hands  soever  it  comes,  whether 
heir  or  assignee.     As,  if  a  man  makes  a  lease  of  D.  by  deed,  in  which  he 
has  nothingj  and  afterwards  purchases  D.  in  fee,  and  suffers  it  to  descend  to 

(a)  2  New  Caies,  411.  (6)  Vide  4  N.  &  M.  29. 
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bis  heir,  or  assigns  it  to  A.  in  fee,  the  heir  or  assignee  shall  be  bound  by 
this  estoppel,  and  so  shall  the  lessee  and  his  assignees ;  Trevivan  v.  Lato- 
ranee,  1  Salk.  276,  6  Mod.  2.58,  1  Ld.  Raym.  729  ]{a)  and  this  distinction 
seems  to  reconcile  all  the  cases."  In  Taylor  v.  Medham,  2  Taunt.  278,  it 
was  held  that  the  estoppel  by  indenture  extends  to  the  assignee  of  a  lease. 
[TiNDAL,  C.  J.  It  is  a  good  estoppel  as  long  as  the  lease  lasts.  Colt- 
man,  J.  Does  the  sub-lessee  admit  any  thing  more  than  a  sufficient  estate 
in  his  lessor  to  make  such  under-lease  ?]  Gosden  is  estopped  from  saying 
that  W.  Austin,  his  lessor,  had  no  interest,  though  he  may  show  what  the 
nature  of  his  lessor's  interest  was.  The  assignee  of  the  lessor  by  estoppel 
may  distrain.  [Coltman,  J.  You  must  go  further,  and  show  that  an  ac- 
tion o{  covenant  would  lie.]  Suppose  W.  Austin  had  assigned  the  reversion 
in  terms,  and  Webb,  the  assignee  of  that  reversion,  were  to  bring  an  action 
against  the  tenant  for  non-payment  of  rent  or  non-performance  of  the  cove- 
nants in  the  lease,  the  tenant  would  be  estopped  from  denying  the  title,  by 
estoppel,  of  W.  Austin,  his  lessor ;  Gouldsworth  v.  Knights,  11  M.  &  W,  337. 

If  there  were  any  defect  in  the  title  to  the  sub-lease,  yet,  as  there  is  no 
fraud,  such  defect  is  no  ground  for  rescinding  the  contract,  but  is  mere  matter 
of  compensation,  upon  the  ground  that  the  premises  may,  for  the  residue  of 
♦7211  ^^  ^^^  y^ars,  be  let  for  something  less  than  is  staled.  In  ^Flight 
V.  Booth,  Waring  v.  Hoggart,  and  Dykes  v.  Blake,  the  alteration  was 
too  important  to  be  the  subject  of  compensation.  [Tindal,  C.  J.  The 
plaintiff  puts  it  thus :  suppose  no  sub-lease  at  all  to  have  been  executed ; 
and  he  says  it  is  the  same  thing,  if  he  has  no  power  of  suing  in  covenant.] 
The  sub-lease  contains  a  covenant  to  yield  up  the  premises  to  the  lessor. 
That  covenant  could  no  doubt  be  enforced.  [Tindal,  C.  J.,  to  Channell. 
The  only  point  is,  whether  you  can  have  what  you  agreed  to  purchase.] 

Channell,  Serjt.,  in  reply.  The  plaintiff  could  not  sue  the  under-lessee 
upon  the  covenants  which  he  entered  into  with  the  defendant.  Goulds- 
worth  V.  Knights  does  not  affect  the  question  as  to  the  right  of  the  assignee 
to  sue  in  covenant.  All  that  the  court  of  Exchequer  decided  in  that  case 
is,  that  some  estoppel  existed^  The  decisions  in  Carmck  v.  Blagrave  and 
Whitton  V.  Peacock  in  this  court,  did  not  proceed  upon  the  ground  sug- 
gested in  Gouldsworth  v.  Knights.  In  the  latter  case  there  was  a  plea  of 
not  guilty,  by  statute,  so  that  the  defence  was  good  either  way.  An  assignee 
of  the  reversion  cannot  commence  his  declaration  by  merely  stating  the 
demise ;  he  is  bound  to  bring  himself  within  the  32  H.  8,  c.  34,  by  show- 
ing the  nature  of  the  lessor's  interest.  The  lease  to  Gosden  is  nothing  more 
than  a  lease  by  estoppel ;  and,  whether  such  a  lease  by  estoppel  is,  or  is 
not  valid,  it  is  clear  that  covenant  cannot  be  maintained  by  the  assignee  of 
such  a  lease ;  Mke  v.  Awder,  Cro.  El.  436.(6)  Cur.  adv.  vuU. 

(a)  See  also  Palmer  ▼.  Ekiru.  2  Ld.  Raym.  1550,  2  Str.  817,  1  RolL  Abr.  871,  (N.)  pi.  2, 
6;  Rawlin'g  case,  4  Co.  Rep.  54  a,  3  Leon.  203,  Co.  Litt  47  b,  and  48  a. 

(6)  The  report  beginning  at  p.  373.  There,  in  an  action  by  the  assignee  of  the  lease,— not 
against  the  lexgor,  but  against  the  lessee, — who  had  assigned  by  parol,  the  true  title  under  which 
the  plaintiff  had  been  evicted  was  not  allowed  to  be  set  up  against  the  title  by  estoppeL 
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TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

*This  was  an  action  to  recover  a  deposit  paid  by  the  plaintiff  as  1*722 
purchaser  upon  a  sale  by  auction,  on  the  ground  that  the  vendor 
bad  not  made  out  a  sufficient  title.  By  the  particulars  of  sale  the  propert} 
is  described  as  comprising  •^a  long-established  farrier's  shop  and  a  dwelling 
house,  with  various  rooms  and  offices  over,  for  many  years  occupied  by  the 
present  respectable  tenant  under  a  twenty-one  years'  lease,  nine  of  which 
will  be  unexpired  at  Lady-day,  1843,  at  a  rent  per  annum  of  48/.,  the 
tenant  paying  the  sewer,  and  all  other,  rates,  and  held  by  lease  for  a  term 
of  sixty-four  years,  at  a  ground-rent  per  annum  of  8/.  85." 

It  appears,  by  the  abstract  of  title,  that  James  Burton,  by  indenture  of 
the  30th  of  September,  I8l7,  demised  the  premises  in  question  to  William 
Austin,  to  hold  from  Michaelmas,  1817,  for  eighty-nine  years  wanting 
twenty-one  days,  with  various  covenants  to  be  performed  by  W.  Austin, 
his  heirs,  &c. ;  that  W.  Austin,  on  the  25th  of  March,  1820,  granted  the 
premises,  by  way  of  mortgage,  for  securing  487/.  and  interest,  to  Christo- 
pher Scott  and  George  Austin,  for  all  the  residue  of  the  said  term  of  eighty- 
nine  years  wanting  twenty-one  days ;  and  that,  by  indenture  of  the  2d  of 
April,  1831,  W.  Austin  demised  to  George  Gosden  the  premises  in  ques- 
tion, for  twenty-one  years  wanting  eight  days,  at  the  yearly  rent  of  48/.  with 
covenants  on  the  part  of  Gosden  similar  to  those  entered  into  by  W.  Austin 
in  the  indenture  of  the  30ih  of  September,  1817. 

As  the  case  states  the  mortgagees  to  be  willing  to  execute  any  convey- 
ance that  may  be  requisite  for  the  purpose,  the  first,  and  indeed  the  only, 
question  necessary  to  be  considered  is,  whether  the  mortgagor,  with  the 
concurrence  of  the  mortgagees,  could  make  a  good  title  to  the  purchaser. 

On  the  part  of  the  purchaser  it  was  objected  that  W.  Austin  had,  by  the 
deed  of  the  25th  of  March,  1820,  *parted  with  all  his  legal  interest  r#723 
to  the  mortgagees,  and  that  a  purchaser  from  him  would  have  no 
remedy  against  the  lessee  or  his  assignee,  for  a  breach  of  the  covenants  of 
the  lease  of  the  2d  of  April,  1831:  and,  in  support  of  this  position,  the  case 
of  Whiiton  v.  Peacock^  2N.  C.  411, 2  Scott^630,  was  relied  upon,  as  being 
in  point.  On  the  other  side,  the  case  of  Govldsworth  v.  Knights^  11  M.  &  W. 
337,  was  cited,  in  which  it  appears  to  have  been  held  at  nisi  prius,  (and  the 
ruling  was  afterwards,  on  consideration,  approved  of  by  the  court,)  that, 
where  a  tenant  has  paid  rent  to  certain  persons  as  his  landlords,  and  they 
afterwards  assign  their  interest  over  to  other  persons,  the  assigns  have  a 
good  title,  by  estoppel,  against  the  tenant,  and  may  distrain  for  the  rent. 

The  case  was  ultimately  decided  on  a  different  point ;  but  the  opinion 
expressed  by  the  court  is  not  easily  reconcilable  with  the  case  of  Whitton 
V.  Peacock^  or  with  the  former  case  of  Carvick  v.  Blagrave^  1  Brod.  & 
Bingh.  531,  4  J.  B.  Moore,  303;  for,  if  the  doctrine  laid  down  in  Goulds- 
worth  V.  Knights  is  correct,  and  the  tenant  in  such  case  is  estopped  from 
denying  the  assignee's  right  to  distrain,  the  ground  of  that  decision  must 
be,  that  a  tenant  is  not  merely  estopped  from  disputing  his  landlord's  title. 
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but  that  he  is  also  estopped  from  denying  that  he  has  a  reversion  ^hich  is 
capable  of  being  assigned.  In  the  case  of  Goutdsworth  v.  KmghtSy  the  point 
arose  upon  a  parol  lease.  The  present  case  is  much  stronger  in  favour  of 
the  title  of  the  vendor,(a)  because  here,  the  question  arises  on  a  lease  byin- 
denture^  and  the  mortgagees  are  willing  to  execute  any  conveyance  that 
may  be  required ;  and  what  we  have  to  consider  is,  whether,  on  a  convey- 
ance bj  the  mortgagees  to  the  mortgagor,  of  all  their  interest,  the  mortgagor 
•7241  ^^''  ^^^  h^ve  a  good  title  to  convey  to  the  *plaintiflr.  And,  on  full 
consideration,  it  appears  to  us  that  he  will. 
The  doctrine  on  this  subject,  as  it  has  been  generally  understood  by  the 
profession,  may  be  collected  from  Mr.  Preston's  Treatise  on  Abstracts, 
vol.  ii.  p.  210,  and  the  authorities  there  cited.  That  general  understanding 
appears  to  be,  that  "  An  indenture  of  lease,  or  a  fine  sw  concessit^  for  years, 
will  be  an  estoppel  only  during  the  terra.  It  first  operates  by  way  of  estop- 
pel, and  finally,  when  the  grantor  obtains  an  ownership,  it  attaches  on  the 
seisin  and  creates  an  interest,  or  produces  the  relation  of  landlord  and 
tenant ;  and  there  is  a  term  commencing  by  estoppel,  but  ybr  all  purposes  it 
becomes  an  estate  or  interest.  It  binds  the  estate  of  the  lessoY-,  &,c.,  and 
therefore  continues  in  force  against  the  lessor,  his  heirs,  &c.  It  also  binds 
the  assigns  of  the  lessor  and  of  the  lessee."  In  support  of  those  views, 
reference  is  made  to  Bacon's  Abridgment,  Leases,  (0.),  which  article  has 
been  always  considered  as  a  work  of  great  authority.  It  is  there  said,(6) 
"  If  one  makes  a  lease  for  years  by  indenture,  of  lands  wherein  he  hath 
notliing  at  the  time  of  such  lease  made,  and  after,  purchases  those  very 
lands,  this  shall  make  good  and  unavoidable  his  lease,  as  well  as  if  he  had 
been  in  the  actual  possession  and  seis-in  thereof  at  the  time  of  such  lease  made,^^ 
And  under  the  head  Leases,  (0.),  it  is  afterwards  said:  "If  A.  mortgages 
lands  to  B.  upon  condition  to  re-enter  on  payment  of  10/.,  and  after,  A., 
•7251  ^^^^^^  ^^®  ^^y  0^  payment  comes,  being  in  possession,  makes  *a 
lease  for  years,  by  indenture,  to  C,  and  then  afterwards  performs  the 
condition,  this  shall  make  the  lease  to  C.  good  against  himself  by  estoppel: 
and  it  was  fiirther  adjudged  that  even  the  feoffee  of  A.  shall  be  bound  by  this 
lease,  which  took  its  effect  only  at  first  by  estoppel,  because  he,  coming  in 
under  one  who  was  estopped,  should  be  himself  estopped ;  which  was  still 
a  stronger  case  than  the  first.  And  this  was  adjudged  in  Ireland,  and  after- 
wards affirmed  on  a  writ  of  error  here,  and  seems  a  very  reasonable  judg- 
ment ;  for,  if  a  subsequent  purchase  will  make  good  a  lease  of  lands  by  inden- 
ture, though  the  lessor  had  nothing  in  those  lands  at  the  time  of  the  lease,  and 
therefore  his  lease  at  first  could  only  take  effect  by  estoppel,  much  more  in 
this  case,  where  the  lessor  had  a  possibility  of  coming  into  the  lands  again, 
shall  his  performance  of  the  condition  after,  make  good  the  intermediate 

(a)  (^tere, 

(b)  Citing  Co.  Litt.  47,  327  a;  Smith  y.Staplcton,  Plowd.  434;  RawJynt't  case,  4  CaRep* 
63 :  Sutton' $  case,  Cro.  Eliz.  140 ;  Sutton  v.  Dicom,  Savile,  98, 1  Leon.  206,  Owen,  98 ;  Strwd 
V,  Willis,  Cro.  El.  362  ;  James's  cagey  Sir  F.Moore,  181,  pi.  288 ;  Style  v.  Hearing,  Cro.  Jac73- 
Iseham  ▼.  Morrice,  Cro.  Car.  1 10,  2  Brownl.  150,  2  RoU.  Abr.  871, 
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leasc.(a)  And  so  it  should  seem,  too,  if  the  condition  were  broken  at  the.time 
of  the  lease,  so  as  he  had  then  nothing  but  an  equity  of  redemption,  yet,  if 
he  should  after  be  admitted  to  redeem  in  Chancery,  this  would  make  good 
the  intermediate  lease,  which  took  effect  at  first  only  by  estoppel.'Vft)  For 
this  is  cited  Omelavghland  v.  Hoody  1  Roll.  Abr.  874.(c) 

It  may  be  objected,  that,  although  a  lease  by  'indenture  estops  |.»-  ,g 
tlie  parties  to  it  during  the  continuance  of  the  lease,  the  effect  of 
the  estoppel  continues  no  longer  than  during  the  lease:  and  this  is  un- 
doubtedly true  when  there  is  but  a  lease  by  estoppel :  but  we  are  of#opinion 
that  this  is  no  longer  the  case  when  the  lessor  afterwards  acquires  the  land 
itself.  In  Co.  Litt.  47  b,  on  the  passage  in  the  text,  "  If  A.  had  nothing 
in  the  land,  and  made  a  lease  for  years  by  deed  indented,  and  after  pur- 
chase the  land,  the  lessor  is  as  well  concluded  as  the  lessee  to  say  that  the 
lessor  had  nothing  in  the  land,"  there  is  a  note,  from  Lord  Hale's  MSS.,  in 
these  terms  : — «  Et  videturj  that  by  purchase  of  the  land,  that  is  turned  into 
a  lease  in  interest  which  before  was  purely  an  estoppel.  Vide  tamen  P. 
3  Car.  C.  B.,  Crook,  n.  2.  Mamv.  Morris,  Hal.  MSS."  The  case  of 
Iseham  v.  Morrice  here  referred  to, — apparently  as  one  in  the  doctrine  of 
which  the  writer  did  not  agree, — is  to  be  found  in  Cro.  Car.  109  ;  and  it 
is  there  laid  down,  that,  where  one  makes  a  lease  for  years  of  land  by  in- 
denture, and  hath  nothing  in  the  land,  and  afterwards  purchases  the  land, 
and  aliens  it,  although  it  be  a  good  lease  for  years  by  estoppel,  against  him 
and  his  alienee,  by  way  of  pleading,  and  shall  bind  them,  yet  it  shall  not 
bind  the  jury,  but  they  may  find  the  truth ;  and,  if  they  find  the  truth,  the 
court  shall  adjudge  it  to  be  a  void  lease.  This  case,  however,  was  before 
the  case  of  Omelaughland  v.  Hoodj  the  one  having  been  decided  in  4  Car.  1, 
the  other  in  15  Car.  1 :  and  in  Weak  v.  Lower j  PoUexfen,  54,  Lord  Hale 
and  the  other  judges  appear  to  have  adhered  to  the  opinion  expressed  in 
the  note  to  Co.  Litt.  above  cited. 

That  case,  as  far  as  it  is  material  to  the  present  question,  was  this : — 
Richard  Lower  makes  a  feoffment  to  the  use  of  himself  for  life,  and,  after 
the  death  of  Richard  Lower  and  Philadelphia  his  wife,  to  the  use  of  Tho- 
mas Lower  for  life,  after  the  death  of  Richard,  Philadelphia,  and  Thomas, 
to  the  use  of  Thomas  and  the  *heirs  male  of  his  body,  and,  for  r«707 
default  of  such  issue,  to  the  use  of  the  heirs  of  Thomas.  Thomas 
has  issue  a  daughter,  and  then,  by  fine  and  indenture,  grants  the  land  to 
Grills  for  500  years.     Thomas  dies,  then  Philadelphia  dies,  Richard  being 

(a)  It  is  difficult  to  see  how  any  doabt  could  be  raised  in  such  a  case.  A  feofibr  who  enters 
for  condition  broken,  or  upon  performance  of  a  condition  on  his  part,  recontinueg  his  old  estate, 
and  may  sue  for  trespasses  committed  before  his  entry,  as  if  he  had  never  been  out  of  posses- 
sion. A  lease  made  before  re-entry  would,  therefore,  after  the  re-entry,  be,  at  against  all  the 
worldj  a  good  lease  by  relatiorif  whether  it  were  made  by  indenture,  by  deed-poll,  or  by  parol. 
In  the  first  of  these  cases  it  would  be  unnecessary,  in  the  other  two  it  would  be  impossible,  to 
resort  to  the  principle  of  eitoppeL 

(6)  A  lease  by  a  party  who  has  only  an  equity  of  redemption,  is  a  lease  by  a  strani^er.  If 
made  by  indenture,  it  is,  at  first,  a  good  lease  by  estoppel,  and  will  become  a  lease  in  interest 
when  the  lessor  acquires  the  legal  fee,  whether  by  redemption,  ur  by  any  other  mode. 

( •)  Translated  10  Vin.  Abr.  tit.  Estoppel,  (Q.)  pi.  10,  (U.;  pi  5. 
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alive :  and  whether  this  lease  be  good  afler  the  death  of  Richard,  was  the 
question.     PoUexfen  argued  that  the  lease  was  good,  and  made  four  ques- 
tions— first,  whether  the  words  "  heirs  of  Thomas"  were  words  of  limita- 
tion or  words  of  trust — secondly,  whether  the  remainder  limited  to  Thomas 
and  his  heirs  were  a  contingent  remainder,  or  a  remainder  vested  in  Tho- 
mas, which  is  descended  to  his  heir — thirdly,  admitting  it  were  a  contingent 
remainder,  and  not  actually  vested  in  Thomas,  yet,  whether  the  same,  since 
the  contingency  happened,  be  not  vested  in  the  heirs  of  Thomas,  if  not 
strictly^  yet  in  the  nature  of  a  descent — fourthly,  admitting  the  remainder 
be  not  actually  vested  in  Thomas,  but  were  contingent,  and  that  at  the  time 
of  the  lease  made  Thomas  had  no  remainder  in  him,  and  therefore  no  estate 
is  conveyed  by  his  deed  and  fine,  yet  whether,  if  Thomas  had  been  alive, 
it  would  not  have  been  good  against  him  by  estoppel,  and  so  good  also 
against  his  heir.     In  arguing  the  fourth  point,  Pollexfen  says:  "It  cannot 
be  denied,  that,  if  Thomas  had  lived  after  Philadelphia,  and  the  remainder 
had  vested  in  him,  that  this,  which  at  the  beginning  was  only  good  against 
him  by  estoppel,  would  then  have  been  turned  into  a  good  estate  and  term, 
in  interest."     Lord  Hale  decided,  first,  that  the  estate  limited  to  Thomas 
was  a  contingent  remainder ;  secondly,  that  this  remainder  descended  to 
the  heir  of  Thomas,  and  he  shall  have  it  in  course  and  nature  of  a  descent; 
thirdly,  that  the  fine  of  Thomas  did  operate  at  the  beginning  by  conclusion, 
and  passed  no  interest,  yet  this  estoppel  shall  bind  his  heir,  and  he  shall  be 
in  the  same  case  with  his  ancestor ;  fourthly,  that  the  estate  which  cometh 
•7281     *^  ^^^  ^^^^  "P^'^  ^^^   happening  of  *the  contingency,  feeds  this 
estoppel,  and  then  the  estate  by  estoppel  becometh  an  estate  in  in- 
terest, and  shall  be  of  the  same  efiect  as  if  the  contingency  had  happened 
before  the  fine  levied.     And,  in  answer  to  an  objection  foundech  on  the 
authority  of  the  case  above  cited,  of  Iseham  v.  Morrice, — that  an  estate  by 
estoppel  is  not  to  be  favoured,  that  the  jury  is  not  bound  to  find  it,  and,  if 
it  be  found,  the  court  shall  judge  the  lease  to  be  void,^it  was  answered, 
that  the  law  is  so  in  cases  of  obligations,  covenants,  or  personal  contracts, 
which  cannot  be  turned  into  an  estate^  but,  in  other  cases,  where  the  estakis 
bound  by  the  conclusion,  and  converted  into  an  interest,  although  the  jury 
find  the  matter  at  large,  yet  the  court  shall  judge, — according  to  law,— that 
the  estate  is  good  by  reason  of  the  estoppel.  And  all  this  was  confirmed  on 
a  rehearing  before  Lord  Chief  Justice  Hale,  Wild,  Windham,  and  Ellis, 
Justices. 

It  appears  to  us,  therefore,  on  considering  these  authorities,  that  the  mort- 
gagor and  the  representatives  of  the  surviving  mortgagee,  by  concurring 
together  in  the  manner  before  stated,  can  make  agood  title  to  the  purchaser; 
and,  consequently,  we  direct  a  Nonsuit  to  be  entered.(a) 

(a)  W.  Austin  not  having  repaid  the  487/.  within  the  six  months,  the  assignment  of  (he 
term  to  the  mortgagees  became  absolute.  W.  Austin  having  thus  become  a  stranger,  acqaired 
(as  against  Gosden)  Sifee-timpU  by  estoppel  by  the  lease  (which  could  not  operate  as  an  Hwler- 
lease)  to  Gosden  by  indenture.    The  covenants  by  the  lessee  would  descend  to,  and  those  b 
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'he  lessor  would  bind,  the  heirs  of  W.  Austin,  or  of  his  assignee,  and  eould  not  be  enforced  by 
)r  ai;ainst  the  personal  representatives,  in  whom  the  tfrm,  upon  being  redeemed,  would  vest. 

None  of  the  cases  cited  in  the  argument  show  that  a  reversion  by  estopfiel,  which  is  neces- 
sarily an  absolute  and  unqualified /ef-«t?n/72c,  can  be  converted  into  a  reversion  for  years  in 
interest. 

A.,  seised  of  a  reversion  in  fee  by  estoppel,  dies,  leaving  B.  his  heir  and  C.  his  executor — 
C.  purchases  a  term  in  the  land  from  D.     The  reversion  in  fee  is  still  in  B.  by  descent. 

8^  although  the  term  was  once  in  A^  who  assigned  to  D. 

So,  although,  after  the  assignmei^t,  an  equitable  interest  in  the  term  remained  ip  A.,  and 
vested,  upon  his  death,  in  C. 
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A.,  a  ship-broker,  engaged  with  B^  a  ship-owner,  to  have  «  a/utf  cargo  for  the  ship,  the  rates 
affreight  for  which  would  average  40«.  per  ton,  and  at  least  nine  cabin-passengers,  passage- 
money  to  average  76/."  The  contract  was  fulfilled  as  to  the  cabin-passengers,  but  the  ave- 
rage rate  of  freight  for  goodt  put  on  board  by  A.  amounted  to  32s.  only  per  ton ;  he  shipped  on 
board,  however,  several  steerage-passengers  for  the  voyage,  the  passage-money  paid  by  whom, 
after  deducting  the  expense  of  their  diet,  &&,  when  added  to  the  freight  of  the  cargo  properly 
so  called,  made  the  average  earnings  of  the  whole  ship,  per  ton,  amount  to  more  than  40«. 

Beldy  that  this  was  not  a  performance  of  the  stipulations  of  the  contract,  «  cargo*'  and  "  freight" 
being  terms  applicable  to  goods  only. 

Beldy  also,  that  as  this  was  an  unusual  contract,  evidence  was  not  admissible  to  show  that  the 
terms  «  cargo"  and  **  freight,"  used  with  reference  to  the  voyage  on  which  the  ship  was  en- 
gaged, would,  by  the  general  usage  and  course  of  the  trade,  be  considered  to  comprise  steer- 
age-passengers and  the  net  profit  arising  from  their  passage-money. 

Assumpsit.     The  first  count  of  the  declaration  stated,  that  before  and  at 
the  time  of  making  the  agreement  and  promise  of  the  defendants  fherein- 
after  next  mentioned,  to  wit,  on  the  12th  of  October,  1842,  the  plaintiffs 
were  the  owners  of  a  certain  ship  called  The  Strathedea,  which  was  then 
about  to  sail  to  a  certain  port  beyond  the  seas,  that  is  to  say,  to  the  port 
of  Sydney,  in  New  South  Wales,  and  was,  from  thenceforward  until  and 
at  the  time  of  the  committing  of  the  breach  of  promise  by  the  defendants 
thereinafter  mentioned,  ready  to  receive  each  cargo  as  thereinafter  men- 
tioned ;  of  all  which,  the  defendants,  who  were  then  ship-brokers,  carrying 
on  the  business  of  ship-brokers  in  the  city  of  London,  then  had  notice : 
and  thereupon,  on  the  day  and  year  aforesaid,  it  was  agreed  between  the 
plaintifis  and  the  defendants  in  manner  following,  that  is  to  say,  the  defend- 
ants engaged  to  have  a  full  cargo  for  the  said  ship,  the  rates  of  /reig/it  for 
which  would  average  40*.  per  ton,  and,  at  least,  nine  cabin  passengers,  the 
passage-money  to  average  75/. :  the  ship  was  to  be  despatched  not  later 
than  the   15th  of  December:    an  extra   one  and   a  quarter  per  cent, 
•commission  to  be  charged  by  the  defendants  for  a  guarantee :  the     (-#73/) 
^hip  to  be  consigned  inwards  on  her  return  to  London  to  the  de-     v 
fendant's  advice,  the  commission  being  one  and  a  quarter  per  cent. :  in  the 
event  of  the  ship  being  fixed  inward  by  charter-party,  the  above  inward 
commission  not  to  be  charged.    Mutual  promises.     Breach, — after  alleging 
performance  by  the  plaintiffs, — that  the  defendants  did  not,  nor  would,  per- 
form their  said  agreement,  or  their  said  promise,  but  broke  their  said  promise 
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and  agreement  in  this,  to  wit,  that  they  did  not,  nor  would  have,  or  piijcurc, 
a  full  cargo  for  the  said  ship,  the  rates  of  freight  for  which  would,  or  did, 
average  forty  shillings  per  ton,  according  to  the  true  intent  and  meaning  of 
the  said  agreement,  ahhough  a  reasonable  time  for  so  doing  had,  long  before 
the  commencement  of  the  action,  to  wit,  on,  &c.,  aforesaid,  elapsed,  but 
therein  wholly  failed  and  made  default;  by  means  wheretf  the  plai^ifis 
lost,  and  were  deprived  of,  divers  gains  and  profits,  amounting,  in  the 
whole,  to  a  large  sum,  to  wit,  100/.,  which  would  have  accrued  to  them 
for,  and  in  respect  of,  the  freight  of  such  cargo,  and  which,  by  reason  of 
the  premises,  wouM  have  arisen  and  accrued  to  the  plaintiffs  if  the  defend- 
ants had  performed  their  said  promise  and  agreement. 

The  second  count, — after  stating,  as  in  the  first  count,  that  the  plainti£ 
were  owners  of  The  Stratheden,  bound  to  Sydney,  of  which  the  defendants, 
then  ship-brokers  in  London,  had  notice, — alleged  that  thereupon,  to  wit, 
on,  &c.,  in  consideration  that  the  plaintififs  would  employ  the  defendants, 
for  certain  reward  and  commission  to  them  the  defendants  in  that  behalf,  to 
act  as  agents  for  the  said  ship,  for  and  during  her  said  voyage,  and,  in  that 
capacity,  -amongst  other  things,  to  collect  the  freight  which  should  become 
payable  in  England  to  the  plaintififs,  for  or  in  respect  of  goods  shipped 
on  board  of  the  said  ship  during  her  said  voyage,  and  to  render  a  true  and 
•7311  *3ccurate  account  thereof  to  the  plaintififs,  and  to  pay  to  the  plain- 
tiffs the  balance,  if  any,  which  should  be  due  to  them,  after  de- 
ducting the  amount  of  the  reward  and  commission  then  due  and  payable 
from  the  plaintiffs  to  the  defendants  as  such  agents,  they,  the  defendants, 
promised  the  plaintiffs  so  to  collect  the  said  freight,  and  so  to  render  such 
true  and  accurate  account,  and  so  to  pay  such  balance,  if  any,  to  the  plain- 
tiffs as  aforesaid ;  that  the  plaintiffs,  confiding  in  the  said  promise  of  the 
defendants,  did  then  employ  the  defendants,  for  such  reward  and  com- 
mission as  in  that  behalf  aforesaid,  to  act  as  agents  for  the  said  ship  for  and 
during  her  said  voyage,  and,  ainong  other  things,  to  collect  the  freight 
which  should  become  payable  in  England  to  the  plaintiffs  for  and  in  re- 
spect of  goods  shipped  on  board  of  the  said  ship  during  her  said  voyage, 
and  to  render  a  true  and  accurate  account  thereof  to  the  plaintiffs,  and  to 
pay  over  to  the  plaintiffs  the  balance,  if  any,  which  should  be  due  to  them. 
after  deducting  the  amount  of  the  reward  and  commission  due  and  payable 
by  and  from  the  plaintiffs  to  the  defendants  as  such  agents :  that  afterwards, 
and  before  the  commencement  of  the  action,  to  wit,  on,  &c.,  aforesaid,  a 
large  amount  of  freight,  to  wit,  the  sum  of  1000/.,  then  was  payable  in 
England  to  the  plaintiffs,  for  and  in  respect  of  goods  shipped  on  board  of 
the  $aid  ship  during  her  said  voyage ;  but  that,  after  deducting  the  amount 
of  the  said  reward  and  commission  due  and  payable  from  the  plaintiffs  to  the 
defendants  as  such  agents  as  aforesaid,  a  balance  of  a  certain  large  amount, 
to  wit,  of  the  amount  of  800/.,  did  remain,  and  was  and  still  is  due  and 
payable  to  the  plaintiffs  on  account  of  the  said  freight ;  of  all  which  the 
defendants,  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  aforesaid, 
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had  notice ;  and  although  the  plaintiffs  had  always  been,  and  still  were, 
ready  aiid  willing  to  allow  the  defendants  to  deduct  and  retain  the  amount 
of  their  said  reward  *and  commission  out  of  the  said  freight,  yet     r^-roo 
that   the  defendants  broke  their  said  promise  in  this,  to  wit,  that 
they,  the  defendants,  did  not,  nor  would,  collect  the  said  freight  so  due  and 
payable  to  the  plaintiffs  as  aforesaid,  although  a  reasonable  time  for  that 
purpose  had,  after  the  same  and  every  part  thereof  had  so  become  dije  and 
payable  as  aforesaid,  and  long  before  the  commencement  of  the  action,  to 
wit,  on,  &c.,  aforesaid,  elapsed,  but  therein  wholly  failed  and  made  default: 
and  the  defendants  further  broke  their  said  promise  in  this,  to  wit,  that  they, 
the  defendants,  did  not,  nor  would  render  to  the  plaintiffs  a  true  or  accu- 
rate account  of  the  said  freight,  although  the  defendants  were,  before  the 
commencement  of  the  action,  to  wit,  on,  &c.,  aforesaid,  requested  by  the 
plaintiffs  so  to  do,  and  although  a  reasonable  time  for  that  purpose  had, 
after  the  same  and  every  part  thereof  had  so  become  due  and  payable  as 
aforesaid,  and  long  before  the  commencement  of  the  action,  elapsed,  but 
therein  wholly  failed  and  made  default ;  and  the  defendants  further  broke 
their  said  promise  in  this,  to  wit,  that  they  did  not,  nor  would,  although 
theretofore,  to  wit,  on,  &c.  aforesaid,  requested  by  the  plaintiffs  so  to  do, 
and  although  a  reasonable  time  for  that  purpose  had,  after  the  said  freight 
and  every  part  thereof  had  so  become  due  and  payable  as  aforesaid,  and 
long  before  the  commencement  of  the  action  elapsed,  pay  over  to  the  plain- 
tiffs the  balance  of  the  said  freight,  after  deducting  the  amount  of  the  said 
reward  and  commission  due  and  payable  to  the  defendants,  but  therein 
wholly  failed  and  made  default.     And  that  by  means  of  such  breaches  of 
promise,  the  plaintiffs  had  been,  and  were,  greatly  damnified,  and  prevented 
froni  receiving  the  same  freight,  and  had  lost  and  been  deprived  of  a  large 
sum  of  money,  to  wit,  1000/.,  which  they  otherwise  would,  and  ought  to, 
have  received,  for  and  in  respect  of  the  freight  aforesaid. 

•There  were  also  counts  for  money  paid,  for  money  had  and     r*7qo 
received,  and  upon  an  account  stated. 
Pleas — first,  non  assumpsit. 

Secondly,  to  the  first  coant,  that  the  said  ship  was  not  ready  to  receive 
such  cargo  as  therein  in  that  behalf  mentioned,  modo  etjhrmd. 

Thirdly,  to  the  same  count,  that  the  defendants  did  have  and  procure  a 
full  cargo,  the  rates  of  freight  for  which  would  average  40^.  per  ton,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  agreement.* 

Fourthly,  to  the  same  count,  that,  after  the  making  of  the  promise  in  that 
count  mentioned,  and  before  any  breach  thereof,  and  after  divers  goods  and 
merchandises  had  been  had  and  procured  by  the  defendants  for  part  cargo 
for  the  said  ship,  and  placed  on  board  thereof,  and  before  the  commence- 
ment of  the  action,  to  wit,  on,  &c.  aforesaid,  the  plaintiffs  exonerated  the 
defendants,  by  their  consent,  from  their  said  promise,  and  wholly  released 
and  discharged  them  from  further  performance  thereof.  Verification. 
Fifthly,  to  the  second  count ;  that,  after  the  making  of  the  promise  in 

2P 
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that  count  mentioned,  and  before  any  breach  thereof,  and  before  the  com- 
mencement of  the  action,  to  wit,  on  the  1st  of  October,  1842,  the  plaintifis 
exonerated  the  defendants  from  their  said  promise  in  this  behalf,  and 
released  and  discharged  them  from  the  performance  thereof.    Verification. 

Sixthly,  to  the  same  count,  that  after  the  making  of  the  promise  in  that 
count  mentioned,  and  before  breach  thereof,  and  before  the  commencement 
of  the  action,  to  wit,  on,  &c.  aforesaid,  the  plaintiffs  hindered  and  pre- 
vented the  defendants  from  performing  their  said  promise,  to  wit,  by  col- 
lecting the  said  freight  and  passage-money  themselves,  and  by  divers  other 
ways  and  means.     Verification. 

♦7^1         Seventhly,  to  the  same  count,  so  far  as  related  to  the  *second 
alleged  breach  of  promise  in  that  count  set  forth,  that  the  defendants 
did  render  to  the  plaintiffs  a  true  and  accurate  account  of  the  said  freight. 

Eighthly,  to  the  fourth  and  last  counts,  except  so  far  as  the  causes  of 
action  in  those  counts  mentioned,  related  to  the  sum  of  100/.,  parcel  of  the 
moneys  in  those  counts  mentioned, — a  set-off  for  work  and  labour  by  the 
defendants  as  agents  for  the  plaintiffs,  and  for  commission  and  reward  pay- 
able to  the  defendants  by  the  plaintiffs  in  respect  thereof,  and  for  money  lent 
and  paid,  &c.,  and  upon  an  account  stated. 

Ninthly,  as  to  the  fourth  and  last  counts,  so  far  as  they  related  to  the  100/., 
parcel,  &c.,  payment  of  that  sum  into  court,  and  no  damages  ultrd. 

The  plaintiffs  joined  issue  upon  the  first,  second,  third,  and  seventh  pleas, 
traversed  the  fourth,  fifth,  sixth,  and  eighth  pleas,  and  took  the  100/.  out 
of  court  in  satisfaction  of  the  causes  of  action  as  to  that  sum. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  for  Liondon  after  last 
Michaelmas  term,  the  following  facts  appeared : — 

A  letter  containing  the  contract,  as  declared  upon  in  the  first  count,  was 
produced ;  and  it  was  proved,  that  as  to  the  cabin  passengers,  the  contract 
nad  been  performed.  It  was  also  proved,  that  the  average  freight  ior goods 
put  on  board  The  Stratheden  by  the  defendants,  was  325.  per  ton,  and  not 
405. ;  but  that  in  addition  to  the  goods  so  shipped,  the  defendants  had  put 
on  board  several  steerage-passengers  for  the  voyage,  who  paid  15/.  per 
head  as  passage-money ;  and  that  the  amount  of  their  passage-mOney,  which 
was  paid  in  advance  (after  deducting  the  expense  of  their  diet  during  the 
voyage,  and  the  allowance  to  be  made  for  the  tonnage  occupied  by  them 
and  their  stores,^  added  to  the  freight  of  the  cargo  of  goods,  would  make 
the  average  eammgs  of  the  ship  amount  to  more  than  405.  per  ton. 
*7351  ^'^  ^^^  contended,  on  the  part  of  the  plaintiffs,  that  upon  this 
statement  of  facts,  the  contract,  as  to  the  cargOy  had  not  been  per- 
brmed. 

On  the  part  of  the  defendants,  parol  evidence  was  tendered  that  the 
terms  «  cargo"  and  "  freight,"  in  a  contract  relating  to  a  voyage  of  this 
description,  by  the  general  usage  and  course  of  the  trade,  would  comprise 
not  only  goodSy  but  also  steerage-passengers  and  the  net  profit  arising  from 
their  passage-money.     This  evidence  was  objected  to  on  the  part  of  the 
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plaintifls.  In  the  first  instance  it  was  received  by  his  lordship,  upon  the 
ground  that  the  agreement  was  a  mercantile  contract ;  but,  as  the  contract 
afterwards  appeared  to  be  an  unusual  one,  his  lordship  was  ultimately  of 
opinion  that  the  evidence  ought  not  to  have  been  received  ;  and  he  told  the 
jury  that  the  contract  must  be  construed  according  to  the  plain  and  ordinary 
meaning  of  its  language,  and,  that,  in  his  opinion,  the  legal  effect  of  the 
contract  was,  that  the  defendants  undertook  to  procure  a  Aill  cargo  of  goods 
(properly  so  called)  which  should  average  a  freight  of  40^.  per  ton ;  that 
they  had  not  done  this ;  and  that  the  plaintiffs  were  therefore  entitled  to  a 
verdict  on  the  first  count. 

The  jury  nevertheless  returned  a  verdict  for  the  defendants  on  that 
count. 

Sir  T,  Wilde^  Serjt.,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  the  verdict  was  against  the  direction  of  the 
learned  judge  and  against  the  evidence. 

Shee  and  Byles^  Serjts.,  in  last  Easter  term, (a)  showed  cause.  (Upon 
Erskine,  J.,  suggesting  that  his  impression  was  that  the  case  ought  to  go 
down  for  a  new  trial,  but  *that  before  it  went,  the  court  ought  to  rm'-t'yc 
say  which  way  the  question  ought  to  be  left  to  the  jury ;  it  was  '- 
agreed  by  the  counsel  on  both  sides  that  the  court  should  finally  decide  on 
the  admissibility  and  effect  of  the  evidence ;  and  that  if  the  verdict  were 
entered  for  the  plaintiffs,  the  amount  of  the  damages  should  be  settled  out 
of  court.) 

The  main  question  in  the  case  is,  whether  the  Lord  Chief  Justice  was 
right  in  his  construction  of  the  contract,  and  in  withdrawing  it  entirely  from 
the  consideration  of  the  jury,  who,  notwithstanding,  have  found  that  the 
defendants  have  performed  their  contract  to  procure  freight.  If  the  con- 
tract be  a  mercantile  one,  as,  it  is  submitted  on  the  part  of  the  defendants, 
it  is,  then  his  lordship's  first  impression  was  correct,  and  evidence  should 
have  been  admitted  of  the  usage  of  the  trade. 

Independently  of  such  evidence,  it  is  by  no  means  clear  that  the  terms 
"  cargo"  and  "  freight"  must  be  taken  to  apply  exclusively  to  goods  ;  nor 
will  the  expression  <'per  ton"  vary  the  effect  of  the  rest  of  the  contract. 
These  terms  are  not  used  in  any  definite  sense,  but  may  apply  to  steerage 
passengers.  The  word  <*  cargo"  may  be  applied  to  human  beings  ;  as  it 
is  common  in  the  African  coast  trade  to  speak  of  a  «  cargo  of  slaves."  It 
is  true  that  in  that  trade  they  would  be  considered  merely 'as  'merchandise  ; 
but  there  would  be  no  objection  to  speak  of  a  «  cargo  of  convicts,"  or  a 
"cargo  of  emigrants."     The  term  merely  means  charge.{h)     The  word 

ia)  Before  Tindal,  C.  J.,  Coltman,  Erakine,  and  Creflswell,  Js. 
A)  The  term  •*  cargo"  is,  by  the  American  writers,  considered  as  applying  to  «  goods"  only 
1  Philltpps  on  Injurance,  185.  It  is  there  said  that  a  policy  on  *<  cargo"  has  been  held  in  Ma»^ 
Bschusetts  not  to  apply  to  mules  and  horses,  whether  on  deck  or  under  deck,  the  underwriters 
having  no*notice  that  such  was  the  cargo.  They  are,  says  Mr.  Justice  Putman,  giving  the 
opinion  of  the  court,  «  subjects  of  particular  insurance,  and  not  covered  under  the  general  word 
rorgo  or  goods."  (Citing  Wolcott  v.  Eagle,  Jus.  Co.  4  Pick.  429.)  A  similar  decbion  has 
'•en  given  in  Maryland.     (Citing  JilUgrg't  Jdnnnistr  itort  v.  Maryland,  Jus.  Co.  2  Gill.  & 
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♦7371     "  freight"  unquestionably  includes  *money'  paid  by  passengers. 

«  The  freight  of  passengers"  is  spoken  of  in  Parish  v.  Crawford^ 
page  32,  6lh  edit., (a)  as  cited  in  Abbott  on  Shipping,  Part  1,  Chap.  I.  So, 
in  the  same  work,  (Part  4,  Chap.  VIII.,)  it  is  said,  «<  with  respect  to  livino^ 
animals,  whether  men  or  cattle,  which  may  die  during  the  voyage,  without 
any  fault  or  neglect  of  the  persons  belonging  to  the  ship,  it  is  said,  that  if 
there  be  no  express  agreement  whether  the  freight  is  to  be  paid  for  the 
lading  or  for  the  transporting  them,  freight  shall  be  paid  as  well  for  the  dead 
as  for  the  living. "(6)  And  again  :(c)  «« If  a  pregnant  woman  be  delivered 
during  the  voyage,  no  freight  is  du$  for  the  infant."  [Cresswell,  J.  In 
the  same  chapter  there  is  a  passage  which  seems  to  be  against  you,  where 
it  is  said,  "In  this  country,  it  is  not  unusual  to  pay  for  goods  shipped  for 
the  East  and  West  Indies,  at  the  time  of  shipment ;  but  this  payment,  al- 
though in  common  parlance  called  freight^  is  not,  in  strictness,  properly  so 
denominated,  that  word  denoting  the  price  rather  of  actual  carriage,  than 
of  receiving  goods  to  he  carried."  Here,  the  money  was  paid  in  advance.] 
Slill,  the  passages  cited  show  that  the  words  may  include  a  cargo  of  human 
beings.  So,  the  term  "  ton"  has  not  in  shipping  transactions  the  same 
meaning  as  among  landsmen,  with  whom  it  is  used  as  implying  that  the 
subject-matter  is  to  be  weighed  :  tonnage  is  applicable  as  well  to  passengers 
as  to  horses  or  cattle. 
*7'^81         *^"^  ^^'^  being  a  mercantile  contract,  evidence  of  usage  is  properly 

receivable  to  explain  it.  (Upon  this  point  they  cited  Rohertsan  v. 
Frnjch,  4  East,  130,  4  Esp.  N.  P.  C.  246 ;  Donaldson  v.  Farster,  Abbott 
on  Shipping,  260,  n.  (a),  6th  edit.;  Vallance  v.  Dewar,  1  Campb.  503; 
Ougier  v.  JenningSy  lb.  505,  n.;  JVbble  v.  Kennoway^  2  Dougl.  510; 
Moxon  V.  Mkins^  3  Campb.  200;  Robertson  v.  Clarke^  1  Bingh.  445, 
83.  B.  Moo.  622;  Bottomley  v.  Forbes,  5  N.  C.  121, 6  Scott,  816, 1  Am.  481; 
CockbumY.  Wright,  6  N.  C.  223,  8  Scott,  469,  8  Dowl.  P.  C.  260; 
Palmer  v.  Blackburn,  1  Bingh.  61,  7  J.  B.  Moo.  339 ;  Pelly  v.  The  RoynU 
Exchange  Insurance  Company,  1  Burr.  341 ;  Powell  v.  Horton,  2  N.  C.  668, 
3  Scott,  110;  Backhouse  v.  Ripley,  Park  Ins.  25;  Ross  v.  Thtoaite,  Park 
Ins.  25 ;  Da  Costa  v.  Edmonds,  4  Campb.  142,  2  Chitt.  Rep.  227 ;  Gould  v. 
Oliver,  ante.  Vol.  II.,  p.  208,  2  Scott,  N.  R.  241 ;  Milward  v.  Hibhert, 
3  Q.  B.  120,  2  G.  &  D.  142;  Power  v.  Whitmore,  4  M.  &  S.  141 ;  Si- 
monds  v.  Whi^e,  2  B.  &  C.  805, 4  D.  &  R.  375 ;  Hutton  v.  Warren,  1  M.  & 
W.  466;  Haynes  v.  Holliday,  7  Bingh.  587,  5  M.  &  P.  572;  (d)  Hutchinson  v. 

Johnson,  13B.)  In  the  Dictionnaire  de  rAcad^mie,  "charge"  is  usually  applied  to  a  ship's 
burdcfiy  whilst  cargaison  (cargo)  is  defined  as  "  marchandisex  qui  font  la  charge  d'un  vaisseau.'* 
So,  in  the  Diccionario  de  la  Academia  Espanola,  cargazon  (the  cargamento  of  the  C6digo  de 
Comercio^  is  defined  as  "  la  carga  de  g^neros  (goods)  6  m^rcaderias  (merchandize)  que  se 
pone  en  atguna  emharcacion, — Merrt9  in  navi  vehenda."    See  also  Weskett,  Ins.  tit  Goodu 

(a)  S.  C.  shortly  reported,  2  Stra.  1251. 

{b)  6th  edit.  363,  citing  Dig.  14,  2,  10 ;  Roccus,  No.  76,  7, 8 ;  Molloy,  b.  2,  ch.^. 

(r)  Citing  Roccus,  No.  79;  Molloy,  b.  2,  p.  4,  s.  8. 

(/)  And  see  Crou  v.  Es^Hn,  2  B.  &  Ad.  106 :  Smiih  v.  Blandv.  Rv.  &  M.  260 :  HaU  ▼  ^ 
mn^l  Carr  dc  P.  911. 
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BowkeTy  5  M.  &  W.  535 ;  and  Smith's  notes  (1  Smith,  L.  C.  305)  to  Wig- 
glesworth  V.  Dallison^  1  Dougl.  201. 

The  evidence  clearly  showed  a  known  practice  on  similar  voyages  to 
take  steerage  passengers  instead  of  goods ;  with  reference  to  which  the  par- 
ties must  be  taken  to  have  contracted.  [Tindal,  C.  J.  Your  argument 
would  be  the  same  if  the  guarantee  had  been  silent  as  to  ajiy  passengers. 
Undoubtedly.  [Tindal,  C.  J.  On  *this  sort  of  cargo  there  would  r»70Q 
be  no  lien  for  the  freight.]  The  plaintiffs  at  any  rate  have  no  equi- 
table right  to  complain ;  for  it  appears  they  have  obtained  a  more  remune- 
rating employment  for  the  ship  than  if*  it  had  been  used  solely  in  carrying 
goods.  What  was  stated  at  the  trial  as  to  the  contract  being  an  unusual 
one,  was  said  with  reference  to  the  guarantee  from  the  broker  to  the  owner; 
it  was  not  meant  that  the  subject-matter  of  the  contract  was  unusual. 
[Cresswell,  J.  It  would  be  an  important  question  whether  the  owner 
could  reject  steerage-passengers  as  cargo.  In  an  action  against  the  broker 
for  not  supplying  a  cargo,  he  might  plead  a  tender  of  a  cargo ;  would  that 
plea  be  supported  by  proof  of  a  tender  of  steerage-passengers  ?]  That  is 
nearly  the  same  as  the  preseut  question.  The  contract  may  have  three  con- 
structions ;  first,  that  the  broker  might  tender  any  goods ;  secondly,  that  he 
might  tender  such  as  were  convenierU;  thirdly,  that  he  might  tender  such 
only  as  the  owner  liked  to  take.  The  second  is  probably  the  true  con- 
struction. Suppose  in  this  case  that  no  guarantee  had  been  given,  or  that 
there  had  been  merely  a  contract  by  the  broker  to  do  his  best  to  find  a 
cnrgo,  surely  parol  evidence  would  have  been  admissible  to  explain  the 
meaning  of  the  term  "cargo.""  The  construction  of  a  contract,  if  unusual, 
is  for  the  court ;  still,  if  mercantile  or  technical  words  are  introduced,  parol 
evidence  is  admissible  to  explain  them.  It  was  proved  to  be  usual  to  carry 
steerage-passengers  to  Australia.  Some  passengers  were  clearly  contem- 
plated by  the  contract ;  steerage-passengers  were  not  expressly  mentioned  ; 
but  as  it  could  not  have  been  intended  to  exclude  them,  they  were  to  be 
taken  in  addition  to  the  cargo  of  goods,  properly  so  called. 

Sir  T,  WUdey  Serjt.,  (with  whom  was  J.  W,  Smithy)  in  support  of  the 
rule.  The  plaintiffs  do  not  complain  that  the  defendants  have  put  on  board 
steerage-passengers ;  •on  the  contrary,  they  would  have  been  glad  t^haq 
of  more,  as  they  were  a  subject  of  profit  to  the  plaintiffs.  The 
({iiestion  is,  what  did  the  parties  contemplate  besides  passengers,  with 
reference  to  the  rest  of  the  ship }  The  contract  declared  upon  in  the  first 
count,  which  is  called  a  guarantee,  is,  in  effect,  the  whole  contract,  beyond 
the  general  contract, — upon  which  the  second  count  is  founded, — that  the 
defendants  would  da  their  general  duty  as  ship-brokers.  The  complaint  is, 
that  the  portion  of  the  ship  appropriated  to  cargo,  has  not  been  stowed  with 
a  sufficient  quantity  of  goods  to  yield  the  freight  contracted  for.  The 
meaning'  of  the  terms  *«  cargo"  and  «  freight"  is  perfectly  understood.  It 
cannot  be  said  that  the  opinion  of  the  Lord  Chief  Justice  at  the  trial  was 
originally  with  the  defendants.     His  lordship  merely  thought  that,  if  it  could 
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be  shown  there  was  a  particular  usage  in  the  trade  to  explain  these  terms, 
they  might  be  so  explained  by  parol  evidence.  But  no  such  usage  was 
proved.  Steerage-passengers  are  generally  in  a  certain  given  proportion  to 
cabin-passengers.  The  contract  is  to  provide  "  a  full  cargo,"  and  that 
means  what  a  ship,  or  that  portion  of  it  which  is  calculated  for  cargo,  will 
carry.  The  defendants  profess  to  have  executed  the  contract  by  loadinor 
something  which  is  not  cargo.  There  is  nothing  ambiguous  in  the  term 
cargo  ;  it  means  merchandise.  When  a  cargo  of  slaves  is  spoken  of,  it  is — 
as  admitted  on  the  other  side — because  they  are  considered  as  merchandise. 
Is  there  any  case  upon  a  policy  on  freight,  where  «  freight"  has  been  held 
to  include  passage-money  ?  But,  at  any  rate,  the  cargo  here  is  to  be  cal- 
culated by  the  ton,  [Coltman,  J.  How  is  tonnage  calculated  as  to  living 
animals,  such  as  sheep  or  cattle  ?]  It  is  believed  such  cases  are  always 
specially  provided  for.  When  the  witnesses  spoke  of  the  passage-money 
•741 1  ^  being  considered  freight,  they  meant  in  that  term  *to  include  all 
the  earnings  of  the  ship.  But,  in  fact,  no  usage  was  proved :  nor 
is  this  a  contract  as  to  which  a  usage  could  exist ;  it  is  not  like  a  contract 
made  in  a  particular  part  of  the  country,  where  <<  a  thousand  rabbits"  means 
1200.  (a)  This  being  an  unusual  contract,  the  first  step  for  admitting  evi- 
dence of  usage  fails.  It  is  a  special  contract ;  which  must  be  taken  to  be 
made  with  reference  to  the  general  meaning  of  the  terms  employed.  In 
speaking  of  the  construction  of  the  words  of  a  charter-party.  Lord  Tenter- 
den  lays  down  the  rule,  that  although  they  may  receive  a  liberal  construction, 
yet  the  construction  must  not  be  inconsistent  with  their  plain  and  obvious 
meaning.  (6)  There  is  no  ambiguity  in  the  words  of  this  contract ;  the 
defendants  seek  to  raise  an  ambiguity.  [Erskine,  J.  That  is  the  very  case 
in  which  an  ambiguity  may  be  explained ;  where  it  is  raised  by  extrinsic 
evidence.]     Here,  the  attempt  to  raise  an  ambiguity  fails. 

The  learned  serjeant  then  proceeded  to  comment  upon,  and  distinguish, 
the  cases  cited  on  the  other  side,  and  concluded  by  submitting  that  the  basis 
for  admitting  parol  evidence  had  not  been  laid,  or  that  if  it  had  been,  there 
was  no  evidence  of  the  existence  of  any  usage  applicable  to  the  particular 
contract.  Cur.  adv.  vult/ 

The  following  judgment  of  the  court  was  now  delivered  by 
TiNDAL,  C.  J.  The  question  which  has  been  argued  before  us  arises  on  the 
issue  taken  in  the  third  plea,  upon  an  allegation  in  the  first  count  in  the  decia* 
ration.  That  count  was  framed  upon  a  letter  of  guarantee  written  by  the  de- 
fendants, the  ship-brokers  to  the  plaintifis,  the  owners  of  the  ship  Strathedej), 
•7421  ^y  which  letter  the  defendants  engaged  with  the  plaintiffs  "  to  *have  a 
full  cargo  for  the  Stratheden,  the  rates  of  freight  for  which  would  ave- 
rage 405.  per  ton,  and  at  least  nine  cabin  passengers,  passage-money  average 
75/."  The  breach  of  contract  assigned  in  the  declaration  was,  "that  the 
defendants  did  not  have  and  procure  a  full  cargo  for  the  said  ship,  the  ratei 

(o)  VWe  Smi:h  y.  H'i/wii,  8  B.  &  Ad.  728,  SmiUi,  L.  C.  7«a 
(6)  Abbott  on  Shipping,  p.  260,  $th  edit 
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t^i  fi eight  for  which  would  average  40s.  per  ton,  according  to  the  true  intent 
an  J  meaning  of  the  agreement ;"  and  the  defendants,  in  their  plea,  took 
issue  upon  this»breach,  in  the  terms  in  which  it  was  framed.  At  the  trial  it 
was  proved  that  the  average  rate  of  freight  for  goods  put  on  board  by  the 
brokers  amounted  to  32s.  only  per  ton,  instead  of  40s.  as  specified  in  the 
guarantee ;  but  it  was  also  proved,  that  besides  the  goods,  the  brokers  had 
shipped  on  board  several  steerage-passengers  for  the  voyage,  and  that  the 
passage-money  paid  by  such  steerage-passengers,  after  deducting  there- 
from the  expense  of  their  diet  during  the  voyage,  and  the  allowance  to  be 
made  for  the  tonnage  occupied  by  them  and  their  necessary  stores,  when 
added  to  the  freight  of  the  cargo,  properly  so  called,  made  the  average 
earnings  of  the  whole  ship  per  ton  amount  to  more  than  40s.  And  the 
question  at  the  trial  was  whether  this  was  a  performance  of  the  terms  of  the 
guarantee. 

The  defendants  oflered  parol  evidence  to  prove  that  the  terms  "  cargo" 
and  "  freight,"  when  used  in  a  contract  of  this  description,  and  with  refer- 
ence to  the  voyage  on  which  this  vessel  was  engaged,  did,  by  the  general 
usage  and  course  of  the  trade,  not  only  comprise  cargo  and  freight,  in  the 
strict  and  proper  sense  of  those  words  as  applicable  to  goods,  but  comprised 
also  steerage-passengers  and  the  net  profit  arising  from  their  passage-money. 
The  plaintiffs,  on  the  other  hand,  objected  to  the  admissibility  of  this  evi- 
dence, where  the  terras  of  the  contract  were,  as  they  contended,  precise, 
and  perfectly  free  from  all  ambiguity.  I  thought,  however,*  that  ^- .« 
the  case  fell  within  that  class  of  mercantile  contracts  in  which  such  ' 
evidence  had  been  held  admissible,  and  received  it  accordingly.  But,  as 
the  evidence  appeared  to  me,  after  it  had  been  received,  to  be  not  admissi- 
ble, I  declined  to  leave  it  to  the  jury  as  a  mean  of  interpreting  the  contract, 
but  told  them  the  words  of  the  agreement  must  be  understood  in  their  plain 
and  ordinary  meaning,  and  that  the  legal  effect  of  the  contract  was,  that^he 
brokers  engaged  to  procure  a  full  cargo  of  goods,  properly  so  called,  which 
should  average  a  freight  of  40s.  a  ton,  which  they  had  not  done ;  and  that 
the  jury  should,  therefore,  find  their  verdict  on  the  first  count,  for  the  plain- 
tiffs. The  jury,  nevertheless,  found  their  verdict  upon  this  count  for  the 
defendants ;  and  the  case  comes  before  us  on  a  motion  for  a  new  trial  as 
upon  a  verdict  against  the  evidence  and  the  direction  of  the  judge. 

Upon  showing  cause  against  the  rule,  it  was  contended,  on  the  part  of 
the  defendants,  first,  that  I  ought  not  to  have  withdrawn  the  effect  of  such 
evidence  from  the  jury,  and  taken  the  construction  of  the  contract  upon  my- 
&eit;  and  secondly,  that  the  evidence  given  at  the  trial,  proved  that  the  true 
con3*ruction  of  the  contract  was  that  which  the  defendants  had  contended 
lor,  and  as  the  respective  paities  have  requested  the  court  to  substitute 
themselves  for  the  jury,  and  to  make  a  final  conclusion  of  the  question  be- 
tween them  both  as  to  the  law  and  as  to  the  fact,  it  becomes  necessary  tc 
decide  both  questions. 
Upon  the  first  point,  we  take  the  acknowledged  distinction  to  be  this :  U 
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the  evidence  offered  at  the  trial,  by  either  party,  is  evidence  by  law  adoiis* 
sible  for  the  determination  of  the  question  before  a  jury,  the  judge  is  bound 
to  lay  it  before  them,  and  to  call  upon  them  to  decide  upon  the  effect  of 
such  evidence ;  but,  whether  such  evidence,  when  offered,  is  of  that  cha- 
•7441  ^'^^^^  ^^^  description*  which  makes  it  admissible  by  law,  is  a  ques- 
tion which  is  for  the  determmation  of  the  judge  sdone,  and  is  left 
s6lely  to  his  decision. 

On  the  present  occasion,  the  question  was,  whether  there  was  a  recognised 
practice  and  usage  with  reference  to  the  voyage  and  business,  out  of  which 
the  written  contract,  the  subject-matter  of  the  action,  arose,  and  to  which  it 
related,  which  gave  a  particular  sense  to  the  words  employed  in  it,  so  that 
the  parties  might  be  supposed  to  have  used  these  words  in  such  sense. 

The  character  and  description  of  evidence  admissible  for  that  purpose  is, 
the  fact  of  a  general  usage  and  practice  prevailing  in  the  particular  trade  or 
business,  not  the  judgment  or  opinion  of  the  witnesses ;  for  the  contract  may 
be  safely  and  correctly  interpreted  by  reference  to  the  fact  of  usage  ;  as  it 
may  be  presumed  that  such  fact  is  known  to  the  contracting  parties,  and 
that  they  contract  in  conformity  thereto ;  but  the  judgment  or  opinion  of  the 
witnesses  called  affords  no  safe  guide  for  interpretation,  as  such  judgment 
or  opinion  is  confined  to  their  own  knowledge.  And,  upon  referring  to  the 
notes  of  the  evidence  on  the  trial,' we  are  inclined  to  think  that  the  evidence 
offered  fell  under  the  latter  character  and  description,  and,  upon  that  ground, 
that  it  Vas  properly  withdrawn  by  the  judge  from  the  consideration  of  the 

jury- 
It  becomes  unnecessary,  however,  from  the  course  which  the  cause  has 
taken,  that  we  should  arrive  at  a  positive  opinion  on  this  point ;  for  we  all 
agree  in  thinking  that,  if  the  evidence  had  been  submitted  to  the  jury,  they 
ought  to  have  found  their  verdict  for  the  plaintiffs.  The  contract  itself,  as 
it  appears  to  us,  speaks  with  much  plainness  and  precision.  The  words 
«  cargo"  and  *<  freight"  do,  prima  faciei  and  in  their  natural  and  ordinaiy 
meaning,  refer  to  goods  only ;  and  where,  in  the  same  document,  occur  the 
*7451  ^^^^  •**  cabin  passengers"  and  "passage-money,"  and  a  contract 
is  made  between  the  same  parties  as  to  such  latter-mentioned  sub- 
ject-matter, the  inference  is  almost  irresistible,  that  the  former  words  were 
not  intended,  within  the  meaning  of  the  contracting  parties,  to  comprise 
passengers  and  passage-money  of  any  description:  die  parties  showing 
themselves  capable  of  making  a  contract  as  to  passengers  by  their  proper 
and  specific  name.  In  order,  therefore,  to  vary  the  ordinary  meaning  of 
such  plain  words,  and  to  make  them  comprise  passengers  and  passage- 
money,  as  well  as  goods,  we  think  the  evidence  ought  to  have  been  clear, 
cogent,  and  irresistible :  whereas,  at  the  trial,  although  two  witnesses  spoke 
of  the  usual  course  and  practice  of  the  trade,  the  third  spoke  of  his  own  judg- 
ment only  ;  no  instance  of  such  construction  is  stated  by  any  of  the  witnesses 
w-ithin  Iheii  own  knowledge  ;  and  the  agreement  itself  is  declared  not  to  be 
accordmg  to  the  usual  course  of  things.    The  fiiir  inference  to  be  drawn 
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from  their  testimony,  at  the  trial,  appears  to  us  to  be — that  it  is  customary, 
in  calculating  the  earnings  of  a  ship  or  making  up  the  account  of  the  earn- 
ings, to  include  money  paid  for  steerage-passengers,  but  that  there  is  no 
general  usage  that,  in  a  contract  of  this  description,  such  meaning  should 
prevail. 

We  therefore  think,  upon  this  evidence,  that  instead  of  a  new  trial,  the 
verdict  which  has  been  found  for  the  defendants  upon  the  first  count,  should 
be  set  aside,  on  the  usual  terms,  and  be  entered  for  the  plaintiffs  for  such 
sum  as  shall  be  ascertained  between  the  parties  under  the  agreement  en- 
tered into.  Rule  accordingly. (a) 

(a)  In  construing  a  uttuil  mercantile  contract,  the  question  would  seem  to  be, — ^ic  what 
aense  have  the  terms  been  used  in  similar  contracts  t  in  the  case  of  an  unwual  contract, — ^have 
the  terms  acquired  any,  and  what,  peculiar  meaning  in  general  mercantile  language,  or  in  the 
particular  trade! 


•ANTONIO  BONZI  and  LEWIS  BONZI  v.  PATRICK  MAX-   ['746 
WELL  STEWART.    June  29. 

To  trover  by  A.  against  B.,  for  bales  of  goods,  B.  pleaded  that  G.  was  the  factor  of  A., and  was, 
as  such  factor,  intrusted  by  A.  with  the  dock-warrant  for  the  delivery  of  the  bales ;  that  C. 
applied  to  B.  for  an  advance  of  money  upon  the  pledge  of  the  bales ;  that  it  was  agreed  be- 
tween B.  and  C.  that  C.  should  pledge  the  bales  with  B.  as  a  security  for  the  money, 
which  B.  agreed  to  advance  to  C. ;  that  in  pursuance  of  this  agreement,  C.  delivered  the 
dock-warrants  to  B.,  and  B.  advanced  the  money,  without  notice  that  C.  was  not  the  owner 
of  the  bales.  A.  replied,  that  C  was  not  intrusted  with  the  dock-warrants;  nor  did  C.  agree 
with  B.  for  the  pledging  of  the  bales,  modo  et  forma. 

Held,  upon  specisl  demurrer,  that  the  replication  was  bad  for  duplicity,  inasmuch  as  the  denial 
of  either  of  the  facts  traversed  by  the  replication  would  have  been  an  answer  to  the  plea.(i/) 

But,  after  argument,  and  after  the  opinion  of  the  court  had  been  pronounced,  the  plaintiflf  had 
leave  to  amend. 

Trover,  for  sixteen  bales  of  silk. 

The  third  plea  (which  is  set  out  at  length,  ante,  vol.  iv.  p.  295)  as  to  four 
bales  of  silk,  parcel,  &c.,  alleged  that  Douglas,  Anderson  &  Co.,  as  the 
factors  and  agents  of  the  plaintiffs,  were  intrusted  by  them  with  certain  dock- 
vrarrants  for  the  delivery  of  these  four  bales,  and  applied  to  the  defendant 
for  an  advance  of  money  upon  the  pledge  of  the  said  four  bales ;  and  that 
it  was  agreed  between  the  defendant  and  Douglas,  Anderson  &  Co.,  that 
they  should  pledge  with  the  defendant  the  four  bales  as  a  security  for  the 
money.  The  plea  further  alleged  the  delivery  of  the  dock-warrants,  the 
pledging  of  the  bales,  and  an  advance  of  money  thereupon,  and  so  justified 
the  conversion  of  the  bales  to  the  use  of  the  defendant. 

Th6  4th,  5th,  6th  and  7th  pleas  set  up  defences  of  a  similar  nature,  in 
respect  of  other  bales  of  silk. 

Replication  to  the  3d  plea,  that  Douglas,  Anderson  &  Co.  were  not  so 
intrusted  with,  and  in  possession  of,  the  dock-warrants  in  that  plea  men- 
tioned, or  any  of  them,  •nor  did  they  agree  with  the  defendant  for     (■•74-^ 
the  pledge  of  the  four  bales  of  silk,  parcel,  &c.,  or  any  part  thereof, 
modo  etformd;  concluding  to  the  country 

(a)  See  the  note  to  RobiruM  ▼•  RaUy,  1  Smith,  Lea.  Ca.  247. 
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There  were  similar  replications  to  the  4th,  5:h,  6th,  and  7th  pleas. 

Special  demurrer  to  the  replication  to  the  3d  plea,  assigning  for  causeS| 
((that  the  said  replication  is  double,  in  this,  that  it  attempts  to  put  in  issue 
several  distinct  and  material  matters  alleged  in  the  plea,  that  is  to  say,  that 
Douglas,  Anderson  &  Co.  were  intrusted  with,  and  in  possession  of,  the 
dock-warrants  in  the  plea  mentioned,  and  that  they  agreed  with  the  de 
fendant  for  the  pledge  of  the  four  bales  of  silk  as  in  the  plea  mentioned ; 
and  also  for  that  the  plaintiffs  ought  by  their  replication  to  have  selected 
and  traversed  one  material  fact  stated  in  the  plea  only,  and  not  the  two  facts 
traversed  by  the  replication. '*(a) 

*7481         *There  were  similar  demurrers  to  the  other  replications. 
The  case  was  argued  in  last  term.(6) 

Slieey  Serjt.,  in  support  of  the  demurrer.  Each  of  these  pleas  consists 
of  several  distinct  and  separate  material  allegations — that  Douglas,  Ander- 
son &  Co.  were  intrusted  as  the  factors  of  the  plaintif!s  with  the  dock- 
warrants  in  question — that  Douglas,  Anderson  &  Co.  agreed  to  pledge  the 
dock-warrants  with  the  defendant — ^that  they  did  so  pledge  them — and  that 
the  defendant  had  no  notice,  at  the  time  of  the  pledge,  that  they  were  not 
the  bond  fide  holders  of  these  documents.  The  replications  select  two  of 
these  propositions,  the  first  and  second,  and  traverse  them.  The  replica- 
tions, therefore,  are  double.  All  the  dicta  to  be  found  in  the  cases,  are 
subordinate  to  the  general  rule  as  to  the  singleness  of  the  issue — that  is,  that 
every  pleading  must  contain  only  one  answer  to  the  preceding  pleading.  It 
will,  perhaps,  be  contended,  that,  as  all  the  allegations  in  a  plea  may  be 
put  in  issue  by  the  replication  cte  ivjuridy  where  it  is  admissible,  so  they 
may  also  be  put  in  issue  by  a  cumulative  traverse.  No  doubt,  an  answer 
to  a  previous  pleading  may  consist  of  one  fact,  or  of  several ;  but  if  a 
pleading  gives  two  answers,  it  is  double.  The  replication  de  injuria  is  an 
exception  to  the  general  rule.  The  replications  in  this  case  contain  two 
distinct  answers  to  the  defence  set  up  by  the  pleas.  The  principal  case 
relied  upon  by  the  other  side  is  Robinson  v.  Ralet/y  1  Burr.  316,  Smith's 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintifis  were  as  follows:  «The 
plaintiffs  will  contend  that  neither  uf  their  several  replications  demurred  to,  is  bad  for  duplicity, 
which  appears  to  be  the  only  objection  raised  to  them;  that  each  of  such  replications  auoaats 
but  to  a  tru verse  of  a  connected  propon^ition,  advanced  by  the  plea  to  which  it  is  addretsed; 
thut  such  proposition  is,  that  a  valid  piiHlge  was  made  under  the  factors*  act;  that,  to  constitute 
a  valid  pKtlire  under  the  factors*  act,  there  must  have  been  an  intrusting  with  the  ynmats, 
a  {>oss««ssion  of  them,  and  an  agreement  to  pledge,  and  that  the  replications  iuTolTe  but  t  tra- 
verse of  this  connected  proposition  ;  that,  wherever  a  number  of  facts  must  necessarily  exist 
runtemporaneously,  and  concur  towanls  the  establishment  of  a  legal  proposition,  sucfi  |ir»po> 
sition,  so  made  up  of  several  5icts,  may  be  traversed  in  a  conjunctive  form,  even  though 
amounting  to  a  mixture  of  law  and  fact,  according  to  Bonsford  v.  Coj>tland,  6  Ad.  &  EL  483, 
1  N.  dc  P.  671 ;  Jiobuii^on  v.  ntiUy,  I  Burr.  316;  0'ln>*i  v.  Saxon,  2  B.  &  C.  908,4  D.& 
R.  579 ;  /  ro4:'/rn  v.  A'(Jm«.V,2  N.  C.  473,  2  Scott,  703 ;  Pigeon  t.  Osborn,  12  Ad.  &  EL  715, 
4  P.  &  D.  1)45,  9  Dowl.  P.  C.  51 1,  and  various  other  cases,  which  will  be  referred  to  in  tbe 
argument ;  that  each  of  the  replications  demurred  to  is  single,  and  well  pleaded  in  form;  thil 
the  defendant's  prtx>f  would  be  precisely  the  same  under  the  present  form  of  traverse,  u  under 
any  traverse  tdiguested  by  the  diMiiurrer;  and  this,  accoiding  to  decided  cases,  iauoe  (est  bj 
which  to  try  the  validity  wf  the  replication." 

{b}  Coram  Tindal,  C,  J.,  and  OolUnan^  J. 
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L^eading  Cases,  240.     All  the  confusion  which  occurs  in  the  *latter     p^^g 
eases  has  arisen  from  what  appears  to  have  been  said  by  Lord 
Mansfield,  C.  J.,  in  that  case.     That  was  an  action  of  trespass  quare  claur 
sum  fregit^  and  the  defendant  pleaded  a  right  of  common  for  his  common- 
able cattle,  levant  and  couchant  upon  the  premises ;  the  replication  alleged 
that  the  cattle  were  not  the  defendant's  own  cattle,  levant  and  couchant  upon 
the  premises,  and  commonable  cattle ;  the  replication  was  demurred  to  as 
being  multifarious ;  and  it  was  held  not  to  be  so.    Lord  Mansfield,  C.  J., 
said,  <<It  is  true,  you  must  take  issue  upon  a  single  point;  but  it  is  not 
necessary  that  this  single  point  should  consist  only  of  a  single  fact.     Here, 
the  point  is,  the  cattle  being  entitled  to  common ;  this  is  the  single  point  of 
the  defence.   But,  in  fact,  they  must  be  both  his  own  cattle,  and  also  levant 
and  couchant;  which  are  two  different  essential  circumstances  of  theii 
being  entitled  to  common ;  and  both  of  them  absolutely  requisite."   Deni- 
soN,  J.,  added,  ««Here,  the  question  is,  one  single  proposition,  viz.,  the 
measure  of  the  common ;  and  the  measure  of  the  common  is,  the  levancy 
and  couchancy  jointly  witli  the  property."    The  "  single  point"  or «« single 
proposition"  there  mentioned,  does  not  mean  a  single  defence.     There  was 
another  fact  alleged  in  that  plea,  necessary  to  the  defence,  which  was  not 
traversed,  namely,  that  the  defendant  had  ?  right  to  common;  if  that  fact 
had  been  traversed,  there  would  have  been  an  answer  to  the  action ;  but  it 
could   not  be  traversed  jointly  with  the  other  facts.     [Tindal,  C.  J.     I 
thought  that  the  replication  in  that  case  imbodied  a  traverse  of  every  thing 
necessary  to  make  a  complete  right  of  common.]  There  were  two  "points" 
of  defence  there,  1st,  that  the  defendant  had  a  right  of  common,  and  2dly, 
that  the  cattle  were  entitled  to  common ;  the  replication  put  in  issue  the 
siecond  point  only — namely,  all  the  facts  necessary  to  show  that  the  cattle 
•were  entitled  to  common.     In  Bell  v.  Tackett^  ante,  Vol.  III.  p.     vm^t^Q 
785,  4  Scott,  N.  R.  402,  1   Dowl.  N.  S.  458,  Tindal,  C.  J.,     '• 
said   the  question   was,   whether    the    several    allegations    in    the    plea 
amounted  to  more  than  om  single  ground  of  defence;  for,  if  so,  the  plaintiff 
had  a  right,  by  his  replication,  to  put  the  defendant  to  the  proof  of  the 
whole.     And  Coltman,  J.,  added,  "The  doctrine  is  clearly  established, 
that  where  the  matter  put  in  issue  amounts  only  to  one  defence^  the  whole  of 
the  facts  may  be  traversed  at  once."(a)   These  observations  must  of  course 
be  taken  to  apply  secundum  subjectam  materiam.     In  Bennison  v.  Thelwcdlj 
7  M.  &  W.  512,  in  assumpsit  by  the  endorsee  against  the  acceptor  of  a  bill 
of  exchange  drawn  by  D.,  the  defendant  pleaded  that  the  defendant,  by  D., 
his  agent,  paid  to  the  plaintiffs,  and  they  then  accepted  and  received  of  D., 
as  such  agent,  a  certain  sum  in  full  satisfaction  of  the  cause  of  action :  the 
plaintiffs  replied  that  the  defendant,  by  D.,  his  agent,  did  not  pay  to  the 
plaintiffs,  nor  did  they  accept  or  receive  of  D.,  as  such  agent,  the  said  sum 
in  full  satisfaction,  &c. ;  and  it  was  held  that  this  replication  was  good,  be- 
cause the  payment  and  acceptance  there  constituted  one  point  of  defence 

(a)  Vide  ant^,  01.801  (6). 
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Webh  V.  Wcatherby,  1  N.  C.  502,  1  Scott,  477,  was  then  referred  lo  by 
Parkk,  B.,  as  an  authority  to  show,  that  where  two  matters  form  but  07i€ 
defence^  both  may  be  included  in  one  traverse.  The  meaning  of  "  one  de- 
fence" there  clearly  is  one  point  of  defence.(a)  In  Brogden  v.  Marriott^ 
2  N.  C.  473,  2  Scott,  703,  all  the  facts  stated  in  the  plea  constituted  but  one 
single  defence,  namely,  that  the  person  obstructing  the  trotting  of  the  horse 
was  the  servant  of  the  plaintifT,  and  did  it  by  his  authority.  The  sarae  ob- 
»^^^ ,  servation  applies  to  *O^Brien  v.  Saxony  2  B.  &  C.  908,  4  D.  &  R. 
■•  579,  and  Pigeon  v.  Osbom,  12  A.  &  E.  715, 4  P.  &  D.  345, 9  Dowl. 
P^.  C.  511.  Ransford  v.  Copeland,  6  A.  &  E.  482,  1  N.  &  P.  671,  only 
decides  that  there  may  be  a  traverse  of  an  allegation  containing  a  mixed 
question  of  law  and  of  fact.  The  pleading  de  injurid  has  always  been 
considered  an  anomaly.  It  was  admitted  with  great  reluctance,  as  a  plea  in 
bar  in  replevin  in  Selby  v.  BardojiSy  3  B.  &  Ad.  2,  and  Lord  Tenterden, 
C.  J.,  there  differed  from  the  rest  of  the  court.  The  judgment  of  the 
King's  Bench  was,  however,  affirmed  in  the  Exchequer  Chamber,(6)  and 
TiNDAL,  C.  J.,  there  pointed  out  that  the  exception  in  Crog(Ue*s  case,  8  Co. 
Rep.  66  b,  as  to  the  inadmissibility  of  the  replication  de  iiy'uridy  where  the 
issue  would  present  multiplicity  of  matter,  did  not  intend  that  separate  and 
distinct  facts,  constituting  altogether  one  defence,  might  not  be  included  in 
the  general  replication.  This  form  of  replication  was  suggested  as  being 
applicable  to  actions  of  assumpsit,  by  Bayley,  J.,  in  Carr  v.  IRnchliff'y  4  B. 
&  C.  547,  7  D.  &  R.  42,  and  was  declared  to  be  so  by  the  court  of  Ex- 
chequer, in  Isaac  v.  Farrar^  1  M.  &  W.  65,  Tyrwh.  &  G.  281,  4  Dowl.  P. 
C.  760,  where  the  true  reasons  of  its  application  are  stated  in  the  judgment 
of  the  court  delivered  by  Lord  Abinger,  C.  B.  About  the  same  time  a 
similar  decision  was  come  to  by  this  court  in  Griffin  v.  YateSy  2  N.  C.  579, 

2  Scott,  845,  4  Dowl.  P.  C.  647,  where  a  replication,  not  unlike  the  pre- 
sent, was  held  to  be  double,  but  the  court  gave  the  plaintiff  leave  to  amend 
by  replying  de  irgurid.  In  Purchell  v.  Salter^  1  Q.  B.  197, 1  G.  &  D.  682, 
9  Dowl.  P.  C.  517,  the  replication  deinjurid  was  held  admissible  in  debt 
•7^21     ^P^^  simple  contract.(c)     That  decision  mdeed  was  •subsequently 

overruled  in  the  Exchequer  Chamber,(rf)  upon  the  ground,  that  the 
plea  of  set-off  to  which  de  injuria  was  replied,  was  a  plea  in  discharge  and 
not  in  excuse  ;  and  that  the  particular  plea  there  set  up  an  authority  derived 
from  the  plaintiff,  so  as  to  bring  the  case  within  the  exceptions  in  Crogate^s 
case.  So,  in  this  case  an  authority  is,  by  the  plea,  derived  from  the  plain- 
tiff; the  replication  de  injuria  could,  therefore,  not  be  admissible.  But  if 
the  court  holds  that  the  traverse,  as  pleaded  in  the  replication,  is  good,  they 
will  enable  the  plaintiff  to  do  what  he  could  not  do  by  the  more  geoenJ 

(<i)  Vido  pott,  756  (a). 

h)  PanioHS  ▼.  Sfiby,    in  error,  9    Bingfa.  756,  3   Moo.  &  8c  280,  1    G.  &  M.  600, 

3  Tyrwh.  431. 

(r*^  Th«  mine  court  h«d  previously  come  to  e  amikr  dedaoo  in  asuumpsit,  in  Watton  f 
\l\ih,  5  A.  ^  E.  S37,  6  N.  &  M.  752 ;  and  Reynold*  ▼.  Blacklmrn,  7  A.  &  £.  161.  8  N.  A 
P.  136,  6  Dowl.  P.  C.  19, 

((f)  SiiUtr  V.  Fwrktlt^  1  Q.  B.  809,  1  G.  &  D.  693. 
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replication  de  injurid.     The  whole  object  of  pleading  is  to  obtain  singleness 
in  the  issue ;  and,  therefore,  no  plea  or  subsequent  pleading  is  to  contain 
several  distinct  answers  to  that  which  preceded  it ;  Steph.  Pleading,  p.  286, 
5th  edit.     Instances  are  there  given  in  which  traverses  have  been  held  bad 
for  duplicity;  as  in  Humphreys  v.  Churchman^  Cas.  temp.  Hardw.  289, 
where  the  pxaintiflf  declared  in  trespass  for  breaking  and  entering  his  stable, 
cutting  asunder  a  beam,  and  throwing  down  the  tiles  of  the  roof;  the  de- 
fendant justified  as  servant  to  Sir  H.  G.,  and  pleaded  that  Sir  H.  G.  was 
seised  of  a  wall  in  his  demesne  as  of  fee,  and  because  the  beam  was  placed 
in  the  wall  of  the  said  Sir  H.  G.  without  his  consent,  the  defendant  as  his 
servant,  in  order  to  remove  this  nuisance,  did  enter  the  stable,  and  cut  the 
beam  as  near  to  the  wall  as  he  could,  doing  as  little  damage  as  possible,  and 
thereby  the  tiles  were  thrown  down :  the  plaintiff  replied,  traversing  that 
the  wall  was  Sir  H.  G.'s;  and  then  further  pleaded,  that  the  defendant  of 
his  own  wrong  did  throw  down  the  tiles,  for  the  cutting  the  beam  as  afore- 
said.    And  the  court  *held,  that  the  first  traverse  being  a  complete     \**im 
answer  to  the  whole,  the  second  made  the  replication  double.  That 
case  is  not  distinguishable  in  principle  from  the  present.     It  shows  that  the 
term  "  point  of  defence"  cannot  be  considered  co-extensive  with  "  defence." 
If  here  the  traverse  had  been  that  Douglas,  Anderson  &  Co.  were  not  in- 
trusted with  the  dock-warrants,  that  would  have  been  answer  to  the  whole 
plea ;  so,  if  the  plaintiffs  had  traversed  the  allegation  that  Douglas,  Ander- 
son &  Co.  had  agreed  to  pledge  the  bales  of  silk  with  the  defendant. 
[CoLTMAN,  J.     So,  it  might  be  said,  that  in  Robinson  v.  Aa/ey,  the  plaintiff 
might  have  limited  himself  to  traverse  one  fact,  which  would  have  been  an 
answer  to  the  plea,  such  as  that  the  cattle  were  not  the  defendant's  ow^n,  or 
that  they  were  not  commonable  cattle  levant  and  couchant.      Tindal,  C.  J. 
It  is  so  difficult  to  apply  the  rule  in  such  cases.     The  other  side  will  pro- 
bably contend  that  here,  the  plea  sets  up  various  facts,  which  go  to  consti- 
tute a  rightful  pledge,  and  that  the  replication  puts  some  of  these  in  isstte.] 
The  rule  is  exemplified  in  Bro.  Abr.  tit.  Douhk  Pke,  pi.  90.(a)     In  Smith 
v.  Dixon,  7  A.  &  E.  1,  2  N.  &  P.  1,  4  Dowl.  P.  C.  571,  the  plaintiff  de- 
clared  upon  a  contract  by  which  the  defendant  bargained  for  a  certain  num- 
ber of  oak-trees,  to  be  well  taken  up  by  the  plaintiff,  *and  delivered     v^^pla 
to  the  defendant ;  and  the  declaration  alleged  that  the  plaintiff  well     ^ 
and  properly  took  up  for  the  defendant  the  oak-trees,  and  was  ready  to  de- 
liver, and  tendered,  them  to  him ;  and  a  plea  that  the  plaintiff  did  not  well 

(a)  **  Debt  upon  bond,  which  was  on  condition  to  abide  by  the  award  of  J.  N.,  so  that  the 
same  was  made  and  delivered  to  the  parties  by  such  a  day ;  the  defendant  says  that  no  award 
was  made  or  delivered  before  that  day ;  and  it  is  double,  per  totam  curiamf  for  it  is  a  good  plea 
that  he  made  not  any  award  by  the  day,  and  it  is  a  good  plea  that  he  delivered  not  the  award 
before  the  day,  {sed  vide  Kitch.  232  b,  Com.  Dig.  Pleader  (R  6),  controt)  et  idenij  quod  non 
deliberavit  arlnlrium  in  seripturd,  dec,  where  the  submission  is — ^to  be  (that  the  awaid  should 
be)  deliver^  in  writing."*  Citing  5  H.  7,  (M.  5  H.  7,  fo.  7,  pi.  14.)  In  that  case  Uie  court 
point  out,  as  one  of  the  inconveniences  whiah  would  result  from  allowing  such  a  plea,  that  the 
award  may  be  made  in  one  county,  and  delivered  in  another.  As  to  which,  see  1  Wms.  Saund 
246  b. 
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and  properly  take  up  for,  or  tender  or  offer  to  deliver  to,  the  defendant  die 
trees,  &c.,  was  held  bad  for  duplicity. 

It  is  further  suggested  in  the  points  marked  for  argument  on  the  part  of 
the  plaintiff,  that  the  proof  would  be  precisely  the  «ame  under  the  preseat 
traverse,  as  under  any  one  suggested  by  the  demurrer ;  but  that  is  not  so 
If  the  plaintiffs  had  traversed  the  agreement  to  pledge  only,  it  would  not 
have  been  necessary  to  prove  that  Douglas,  Anderson,  &  Co.  were  intrusted 
with  the  dock- warrants ;  so,  if  they  had  traversed  the  fact  of  pleading 
merely ;  or,  vice  versd^  if  they  had  traversed  the  fact  of  the  factors  being 
intrusted  with  the  dock-warrants,  it  would  not  have  been  necessary  to 
prove  the  agreement  to  pledge,  or  the  fact  of  pledging.  At  present,  two 
distinct  points  of  defence  are  traversed,  each  of  which  is  to  be  proved  by 
different  evidence.  If  one  alone  had  been  traversed,  the  non-traversing  of 
the  other  would  not  have  amounted  to  an  admission,  according  to  the  doc- 
trine laid  down  by  Alderson,  B.,  in  Edmunds  v.  Graves^  2  M.  &  W.  642. 

Sir  T.  Wilde^  Serjt.,  contrd.  The  effect  of  the  plea  in  question  is  to  set 
up  a  special  lien  under  the  factor's  act :  it  does  not  show  any  authority 
from  the  plaintiff  to  the  defendant,  or  even  any  authority  to  Douglas, 
Anderson,  &  Co.,  to  pledge  the  silk;  the  effect  of  the  statute  being,  that 
such  a  pledge  under  certain  circumstances,  although  a  wrongful  act  on  the 
*7551  ^^^  ^^  ^^^  factor,  is  to  be  considered  valid  as  against  the  principal. 
•The  defendant's  lien  is  the  single  point  of  defence ;  but  it  is  con- 
stituted of  the  several  facts  which  are  set  out  in  the  plea ;  and  the  principle 
is  clearly  established,  that  where  several  facts  are  necessarily  stated  in  order 
to  constitute  one  point  of  defence,  all  those  facts  may  be  traversed.  The 
cest  as  to  duplicity  is,  not  whether  a  traverse  of  one  of  several  facts  would 
oe  an  answer  to  the  preceding  pleading,  but  whether  those  several  facts  are 
all  necessarily  alleged  in  that  pleading,  either  as  a  single  ground  of  defence 
in  a  plea,  or  as  a  single  matter  of  answer  in  any  subsequent  pleading. 
Here,  if  it  was  necessary  for  the  defendant  to  allege  and  prove  the  several 
facts  contained  in  this  plea,  in  order  to  show  one  single  ground  of  defence, 
namely,  lien,  it  is  competent  to  the  plaintiff  to  traverse  all  those  facts; 
although  it  may  be  that  the  traverse  of  one  of  them  would  be  an  answer  to 
Ae  plea.  In  Robitison  v.  Raley^  the  defendant  pleaded  several  facts  in  order 
to  show  a  right  of  common,  and  it  was  held  that  the  plaintiff  was  entitled 
to  traverse  all  the  facts  constituting  that  right,  although  if  he  had  selected 
one  of  these  facts  to  traverse  it  would  equally  have  been  an  answer  to  the 
defence.  In  Rawles  v.  Lits/y,  4  Bingh.  428, 1  Moo.  &  P.  102,  which  was  a 
writ  of  entry  sur  abatement y  where  the  demandant  claimed  as  heir  to  R.  S., 
the  tenant  pleaded  that  R.  S.  devised  the  estate  to  T.,  who  devised  it  to  S., 
wife  of  C,  and  that  they,  in  right  of  S.,  levied  a  fine  to  the  tenant.  It  was 
objected  that  this  pW  was  double,  upon  the  ground  that  either  the  devise 
or  the  fine  furnished  a  complete  defence,  but  the  court  held  otherwise ;  and 
Park,  J.,  in  giving  the  judgment  of  the  court,  thus  laid  down  the  rule:— 
«^  First  of  all,  no  matter  will  operate  to  make  a  pleading  double,  that  is 
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only  pleaded  as  a  necessary  inducement  to  another  allegation.  I  admit  the 
rule  *laid  down  by  Lord  C.  B.  Comyns,  that  if  a  plea  contains  du-  #^cg 
plicity,  and  alleges  several  distinct  matters  (which  require  several  ^ 
and  distinct  answers)  to  the  same  thing,  that  would  be  bad.  (Com.  Dig., 
tit.  Pleader  J  E.  2.) — But  no  matters,  however  multifarious,  will  operate  to 
make  a  pleading  double,  provided  that  all  taken  together  constitute  but 
one  connected  proposition  or  entire  point.  •  »  »  •  The  true  rule  in  plead- 
ing I  take  to  be  this,  that  duplicity  is,  where  two  distinct  matters,  not  being 
part  of  one  entire  defence,  are  attempted  to  be  put  in  issue.  But  this  can 
never  apply  to,  nor  does  it  ever  preclude  a  party  from,  introducing  severa^ 
matters  into  a  plea,  if  they  are  constituent  parts  of  the  same  defence.  For 
though  it  be  true  that  issue  must  be  taken  on  a  single  point,  yet  it  is  not 
necessary,  nor  ever  can  be,  that  such  single  point  must  consist  only  of  on« 
single  facty  And  his  lordship  referred  to  Robinson  v.Raley^  as  an  apt 
illustration  of  the  rule.  So,  in  Selby  v.  BardonSj  Patteson,  J.,  refers  to 
the  cases  of  Robinson  v.  Raley  and  O^Brien  v.  Saxon,  as  authorities  to  show 
that  the  replication  de  injuria  is  not  objectionable  on  account  of  its  putting 
in  issue  several  facts,  (( provided  the  several  facts,  so  put  in  issue,  consti- 
tute one  cause  of  defence ;  which,  as  it  seems  to  me"  (his  lordship  said) 
«« they  always  will,  where  the  plea  is  properly  pleaded,  however  numerous 
they  may  be ;  since,  if  they  constitute  more  than  one  cause,  the  plea  will  be 
double.^\a)  The  same  principle  is  laid  down  by  the  court  in  Purchell  v. 
Salter.  In  Bell  v.  Tuckett,  Tindal,  C.  J.,  said,  «I  have  always  under- 
stood the  rule  to  be,  that  a  plea  or  replication  is  double  where  it  contains 
two  or  more  substantive  answers ;  as  for  instance,  in  ^assumpsit,  a  [#757 
plea  alleging  a  misnomer  and  a  non-joinder  of  parties,  would  be 
a  double  plea  in  abatement.  So,  in  an  action  for  goods  sold  and  delivered, 
a  plea  alleging  payment  and  also  a  release  would  be  bad  for  duplicity,  as 
putting  forward  two  several  defences,  each  of  which  would  be  a  complete 
answer  to  the  action.  *  *  *  Now,  unless  the  defendant  makes  out  that 
the  plea  amounts  to  a  release,  it  affords  no  answer."  And  subsequently 
his  lordship,  after  commenting  upon  Bennison  v.  Thelwall,  observed,  "  That 
case  brings  the  question  to  the  well-known  distinction  between  a  replication 
putting  in  issue  several  allegations  in  the  plea,  either  of  which,  per  se, 
would  be  a  good  answer,  and  a  replication  taking  issue  on  several  allega- 
tions which  together  amount  only  to  one  single  defence." 

In  Griffin  v.  Yates  it  was  not  decided  that  the  separate  facts  might  not 
be  traversed ;  the  court  merely  suggested  that  the  shortest  way  of  doing  so 
was  by  replying  de  injurid,  as  in  Isaac  v.  Farrar,  SeveralYacts  were  also 
allowed  to  be  put  in  issue  in  WUIdns  v.  Boutcher,  ante.  Vol.  Ill,  p.  807, 
4  Scott,  N.  R.  425,  1  Dowl.  N.  S.  478 ;  Eden  v.  Turtle,  10  M.  &  W.  635, 
2  Dowl.  N.  S.  459 ;  Scott  v.  Chappelow,  ante,  Vol.  IV.  p.  336,  5  Scott, 

(a)  3  B.  &  Ad.  9.  It  seeiiM  to  follow,  that  in  all  casen  where  the  plea  is  good,  the  i«a« 
taken  by  the  replication  cannot  be  double ;  a  rule  which,  if  adopted,  will  be  of  more  easv  appli- 
cation than  the  rule  in  Crogate^t  case. 
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N.  R.  148,  2  Dowl.  N.  S.  78;  Garten  v.  Robinson^  2  Dowl.  N.  S.  41,  and 
Webb  V.  Weatherby,  1*N.  C.  502,  1  Scott,  477.  Brogden  v.  MarrvM,  2  N. 
C.  473,, 2  Scott,  703,  is  strongly  in  point  for  the  plaintiffs,  and  in  principle 
is  not  to  be  distinguished  from  the  present  case.  R^l  v.  Greeny  1  M.  &  W. 
328,  is  quite  consistent  with  the  above  principle ;  and  Lord  Abinger,  C.  B., 
there  observed,  in  the  course  of  the  argument : — «« If  you  put  two  distinct 
defences  into  one  plea,  has  not  the  plaintiff  a  right  to  reply  to  both  ?''  In 
Palmer  v.  Gooden^  7  M.  &  W.  486,  the  defendant  pleaded  to  an  action  of 
*7581  ^^^^'^^'^^  fo''  r^^t  *^"^  f^'"  turnpike-tolls,  that,  before  it  became  due, 
the  trustees  entered  into  and  upon  a  certain  part  of  the  tolls,  and 
then  ejected  the  defendant  from  the  possession  thereof;  the  plaintiff  replied 
that  the  trustees  did  not  enter  into  and  upon  the  said  part  of  the  tolls,  or 
eject  the  defendant  from  the  possession  thereof,  mcdo  et/ormd;  and  this 
replication  was  held  bad  by  the  court  of  Exchequer,  as  putting  in  issue  not 
only  the  expulsion,  which  was  the  only  material  allegation  of  the  plea,  but 
also  the  entry,  which  was  immaterial.  But  this  decision  was  reversed  in 
error,(a)  upon  the  ground  that  the  defendant  having  mixed  up  the  entry 
and  expulsion  as  constituting  the  eviction ,(6)  the  plaintiff  had  a  right  to 
follow  him,  and  to  accept  the  issue  as  tendered.  In  Moore  v.  BoukoU^ 
1  N.  C.  323,  1  Scott,  122,  3  Dowl.  P.  C.  145,  where,  to  an  action  on  an 
attorney's  bill,  the  defendant  pleaded  that  the  bill  was  for  work  at  law  and 
in  equity,  and  had  not  been  delivered  a  month  before  action,  a  replication 
that  the  bill  was  not  for  work  at  law  and  in  equity,  was  held  bad,  not  as 
being  double,  but  as  tendering  an  immaterial  issue ;  since  the  plea  was  an 
answer  to  the  action  if  the  claim  were  for  chains  either  at  law  or  in  equity. 
The  cases  which  have  been  decided  upon  the  doctrine  of  negative-preg- 
nancy, such  as  Myn  v.  Co/e,  Cro.  Jac.  87,(c)  stand  upoti  a  totally  different 
footing. 

SheCy  Serjt.,  in  reply,  referred  to  Co.  Litt.  126  a,  to  show  that  an  issue 
must  be  upon  a  single  point  Cur.  adv.  vvdi. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  is  an 
action  of  trover,  to  which  the  defendant  has  pleaded  various  pleas ;  and, 
♦7591  ^^®  plaintiff  *having  replied,  the  defendant  has  demurred  to  the 
replications  to  the  third,  fourth,  fifth,  sixth,  and  seventh  pleas. 

As  the  same  question  arises  upon  each  of  the  replications,  it  is  sufficient 
to  advert  to  the  third  plea  and  the  replication  thereto.  That  replication  is 
objected  to  on  the  ground  that  it  is  double,  and  puts  in  issue  two  separate 
and  independent  facts,  either  of  which,  it  is  contended,  is  separately  tra- 
versable, and  the  traverse  of  either  of  which  is  said  to  afford  a  complete 
answer  to  the  plea,  namely,  the  fact  of  Douglas,  Anderson  &  Co.,  being 
intrusted  with  the  dock- warrants  mentioned  in  the  plea,  and  also  the  fact  of 
their  agreeing  to  pledge  the  bales  of  silk  described  in  those  dock-warrants. 

(a)8M.&W.890. 

(6)  In  the  case  cited,  the  otu  act — advene  perception — ^would  conititate  botb  the  entry  ind 
the  expulsion  alleged. 

(c)  See  as  to  negative-pregnancy,  ante,  VoL  VI.  7C2,  1  C.  B.  586,  note  (a). 
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As  a  general  proposition,  it  cannot  be  denied  that  a  number  of  facts  may 
Le  so  connected  together  as  to  form  but  one  point  of  4efence,  so  as  to  admit 
of  their  being  all  put  in  issue  in  one  and  the  same  traverse ;  a  familiar  illus- 
tration of  which  rule  occurs  where  assignees  of  a  bankrupt  sue  in  trover, 
and  the  plaintiffs  allege  they  were  possessed  as  assignees ;  the  defendant 
may  plead  that  the  plaintiffs  were  not  possessed  as  assignees,  and  thereby 
put  in  issue  the  whole  of  that  complicated  chain  of  facts  which  goes  to  con* 
stitute  a  valid  title  in  the  plaintiffs  as  assignees.  The  difficulty,  however, 
arises,  not  in  laying  down  the  rule, — which  is  well  established, — but  in  the 
application  of  it  to  each  particular  case.  It  is  frequently  a  matter  of  diffi- 
culty to  say  whether  several  facts,  which  go  towards  the  constituting  a 
defence,  are  so  connected  together  as  to  form  one  complex  point  of  defence, 
so  as  to  admit  of  their  being  joined  in  one  traverse,  or  whether  the  several 
facts  together  constituting  a  defence,  are  so  disconnected  that  the  opposite 
party  is  bound  to  select  one  single  insulated  fact  and  traverse  it,  and,  by  so 
doing,  to  admit  all  the  rest. 

In  the  case  of  Robinson  v.  Raleyj  which  is  a  leading  *case  on  r*tjcf\ 
this  subject,  the  defendant,  to  an  action  of  trespass  quare  clausum  ^ 
Jregitj  appears  to  have  pleaded  a  prescriptive  right  of  common,  and  that 
he  put  his  cattle  into  the  locus  in  quoy  being  his  own  commonable  cattle 
levant  and  couchant.  The  plaintiff"  traversed  that  they  were  his  (the  de- 
fendant's) own  commonable  cattle,  levant  and  couchant ;  and  the  court  held 
that  this  whole  complex  proposition  was  capable  of  being  joined  in  one 
traverse.  This  case  has  been  followed  by  many  others  which  were  cited  in 
argument,  namely,  Bennison  v.  Thelwally  Purchell  v.  Slater^  Bell  r.  T\ickett. 
It  is  not  necessary  to  examine  these  cases  in  detail,  because  the  principle 
on  which  they  proceeded  was  not  disputed,  but  only  the  application  of  that 
principle  to  the  present  case. 

The  plea  in  this  case  alleges  that  Douglas,  Anderson  &  Co.,  were  ii>- 
trusted  by  the  plaintiffs  with  certain  dock-warrants  for  the  delivery  of  four 
bales  of  silk,  therein  described,  and  had  applied  to  the  defendant  for  an 
advance  of  money  upon  the  pledge  of  the  said  four  bales  of  silk,  and  that 
it  was  agreed  between  the  defendant  and  Douglas,  Anderson  &  Co.,  that 
they  should  pledge  with  the  defendant  the  said  four  bales  of  silk,  as  a 
security  for  the  money.  The  plea  further  alleges  the  delivery  of  the  dock- 
warrants,  the  pledging  of  the  bales  of  silk,  and  an  advance  of  money  there- 
upon, and  so  justifies  the  conversion  of  the  goods. 

The  question  is,  whether  the  two  allegations  in  the  plea,  namely,  that 
Douglas,  Anderson  &  Co.  were  intrusted  with  the  dock- warrants  mentioned 
in  the  plea,  and  that  they  agreed  to  pledge  the  silk  mentioned  in  these  dock- 
warrants  with  the  defendants,  constitute  one  point  of  defence ;  or  whether 
the  plea  consists  of  two  separate  and  independent  allegations,  each  of  which, 
if  traversed  separately,  is  an  answer  to  such  plea.  And  we  think  these 
allegations  in  the  plea  are  of  the  latter  description.  They  are  alle-  r«i7gj 
gations  of  facts  independent  *of  each  other.    The  denial  that  the    ^ 
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factors  were  intrusted  with  the  dock- warrants,  is  a  complete  answer  to  the 
plea,  and,  if  found  for  the  plaintiff,  would  entitle  him  to  the  verdict:  again, 
the  denial  that  they  agreed  to  pledge  the  silks  with  the  defendant,  is  a  com* 
plete  answer  to  the  plea,  and,  if  found  for  the  plaintiff,  entides  him  to  the 
verdict.  In  Robinson  v.  Raleyj  where  the  defendant  alleges  that  the  cattle 
he  turned  on  to  the  locus  in  quoy  were  (<  his  own  commonable  cattle,  levant 
and  couchant,"  he  is  giving  a  description  of  the  same  identical  cattle ;  and 
the  replication  only  denies  the  truth  of  his  entire  description  of  the  same 
cattle.  But,  in  the  present  case,  the  defence  consists  of  two  separate  facts, 
occurring  at  different  times — the  intrusting  to  the  factors  by  the  plaintiff,  at 
one  time — the  agreement  to  pledge  between  the  factors  and  the  defendant, 
at  another ;  which  facts  are  independent  of  each  other,  and  have  no  neces- 
sary connection.(a)  The  present  case  resembles  very  nearly  that  of  De  Wolf 
V.  Bevan^  determined  by  the  court  of  Exchequer  in  last  term. (6) 

For  the  reason  above  given,  we  think  the  replications  are  too  large,  and 
ought  not  to  be  allowed  ;  but  we  think  it  not  unreasonable, — the  question 
being  one  of  considerable  nicety, — that  the  plaintiff  should  be  at  liberty,  if 
he  shall  be  so  advised,  upon  payment  of  costs,  to  amend  his  replication, 
and  to  take  issue  on  either  of  the  separate  allegations  in  the  plea. 

Rule  accordingly. 

(a)  In  Eobinton  Y,RaUy  there  was  no  connection  between  the  fact  of  ownership,  the  fact 
of  levancy  and  couchancy,  and  the  fact  that  the  cattle  were  of  such  kind  or  kinds  as  to  come 
within  the  description  of  commonable  cattle.  It  is  true  that  these  facts  coincided  in  point  of 
time,  and  also  that  they  were  such  as  could  not  have  occurred  in  dUTerent  counties,  so  as  to 
give  rise  to  the  difficulty  suggested  by  the  court  in  M.  5  H.  7,  fa  7,  pi.  14,  ante,  753. 

(6)  Since  reported,  13  M.  &,  W.  160,  2  D.  dc  L.  345. 


•762]     •ELIZABETH  DAVIES,  Demandant ;  W.  S.  LOWNDES, 
(Heir  of  W.  S.  LOWNDES,)  Tenant.     June  29. 

I'he  issuing  of  a  writ  of  right  by  journeys-accounts  after  the  31st  of  December,  1834,  is  not 

warranted  by  an  original  writ  of  right  pending  on  that  day,  which  has  since  abated  by  the 

death  of  the  tenant. 
But  all  the  proceedings  appearing  fully  upon  the  count  on  the  second  writ,  the  court  refused  to 

set  aside  the  writ  of  grand  cape  and  subsequent  proceedings,  leaving  the  tenant  to  raise  the 

question  by  demurrer. 
(^wtrt^  whether  a  writ  by  joumeys-aocounta  lay  where  the  former  writ  had  abated  by  the  death 

of  a  sole  tenant  1 
The  tenant  cannot,  with  the  general  mise,  plead  other  pleas  raising  questions  of  fiict  for  trial  by 

an  ordinary  jury. 

This  was  a  writ  of  right  (c)  brought  to  recover  lands  in  Buckingham- 
nhire.    The  writ  was  originally  sued  out  on  the  6th  of  December,  1832;  (rf) 

(f )  The  tenure  being  in  capite,  infra,  67.5. 

(«/)  Hy  the  a  &  4  W.  4,  c.  27,  s.  36,  it  is  enacted,  « that  no  writ  of  right-patent,  right-tloUf 
A  I',,  A  IN,  and  no  other  action,  real  or  mixed,  (except  a  writ  of  right  of  dower,  or  writ  of  dower 
uiultii  nihil  habet,  or  a  quare  impedit,or  an  ejectment,)  and  no  plaint  in  the  nature  of  anysa« 
writ  or  action,  (except  a  plaint  for  free-bench  or  dower,)  shall  be  brought  after  the  Slstdayw 
Dtipwmlier,  IHIU," 

liy  HticU  a7  it  is  enacted,  "that  when,  on  the  said  Slst  day  of  December,  1834,  an; 
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and  Thomas  Davies  and  (the  present  demandant)  Elizabeth  his     [■♦753 
wife  *were  the  demandants  therein  in  the  right  of  the  said  Eliza- 
beth. 

The  mise  was  joined  on  the  mere  right.(a) 

The  cause  was  twice  tried  at  the  bar  of  this  court  in  Easter  term, 
1835,(6)  and  at  the  sittings  afler  Michaelmas  vacation,  1838  ;  (c)  and,  on 
both  occasions,  the  grand  assize  returned  a  verdict  for  the  tenant.((;?) 

Between  the  two  trials,  (viz.  on  the  9th  of  May,  1835,)  Thomas  Davies 
died  ;  and  a  suggestion  of  that  fact  was  duly  entered  upon  the  record. . 

A  bill  of  exceptions  having  been  tendered  at  the  second  trial,  the 
errors  assigned  were  argued  in  the  Exchequer  Chamber  in  Hilary  and 
Michaelmas  vacations,  1842,  when  that  court  again  awarded  a  venire  de 
novo.{e) 

Between  the  finding  of  the  second  verdict  and  the  first  argument  on  the 
last-mentioned  bill  of  exceptions,  (viz.  on  the  17th  of  May,  1840,)  the 
tenant  died. 

In  Hilary  vacation,  1843,(g)  a  fresh  writ,  by  journeys-accounts,  was 
sued  out  against  the  present  tenant,  as  heir  (A)  of  the  former  tenant.  In 
the  following  Easter  term,  an  application  was  made  in  Chancery,  on  behalf 
of  the  tenant,  to  set  aside  this  writ,  on  the  ground  of  its  having  issued  after 
the  31st  of  December,  1834.(t)  The  Lord  Chancellor  ultimately  refused 
the  application.(A;) 

On  the  29th  of  April,  1843,  (pending  the  motion  before  the  Chancellor,) 
the  tenant  not  having  appeared,  •a  writ  of  grand  cape  issued,  under     ^#7/54 
which  he  was  summoned  ;  and  on  the  3d  of  May  an  appearance     ^ 
was  entered  for  him. 

On  the  2d  of  November  the  demandant  delivered  a  count,  as  follows  : — 

*<  Buckinghamshire,  to  wit : — Elizabeth  Davies,  by  Daniel  Davies,  her 

person  who  shall  not  have  a  right  of  entry  to  any  land,  shall  he  entitled  to  maintain  any 
Boch  writ  or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or  action  may  be  brought 
at  any  time  before  the  Ist  day  of  June,  1835,  in  case  the  same  might  have  been  brought  if  this 
act  had  not  been  made,  notwithstanding  the  period  of  twenty  years,  hereinbefore  limited,  shall 
have  expired." 

By  sect  38  it  is  enacted,  "that  when,  on  the  said  Ist  day  of  June,  1835,  any  person 
whose  right  of  entry  to  any  land  shall  have  been  taken  away  by  any  descent  cast,  discon- 
tinuance, or  warranty,  might  maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such 
land,  such  writ  or  action  may  be  brought  after  the  said  Ist  day  of  June,  1835,  but  only  within 
the  period  during  which,  by  virtue  of  the  provisions  of  this  act,  an  entry  might  have  b^n  made 
upon  the  same  land  by  the  person  bringing  such  writ,  &c,  if  his  right  of  entry  had  not  been 
•0  taken  away." 

(a)  8ee  Uie  pleadings,  1  N.  C.  597,  2  Scott,  71. 

(b)  Cor.  Tindal,  C.  J.,  Park,  Gaselee,  and  Bosanquet,  Js. 

(c)  Cor.  Tindal,  C.  J.,  Vaughan,  Bosanquet,  and  Coltman,  Js. 

(d)  See  aU  the  previous  proceedings  stated,  ante,  Vol  I.  p.  473,  Vol  VL  p.  471. 
(0  Ant^,  Vol.  VI.  p.  471,  7  Scott,  N.  R.  141. 

(g)  See  ante,  Vol.  VI-  p.  529,  8  Scott,  N.  R.  539. 

(h)  Whether  his  seisin  was  by  descent  or  by  purchase,  appears  to  be  immateriaL  An  aliens 
tion  by  the  former  tenant  would  not  defeat  any  right  which  the  demandant  might  have  to  sue 
**y  journeys-accounts. 

(»)  Vide  ante,  762  (a). 

{k)  Vide  ante.  Vol.  VI.  p.  529,  7  Scott,  N.  R.  217. 
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attorney,  demands  against  William  Selby  Lowndes  the  manors  of  Whaddan 
Nash  Giffords,  otherwise  called  Whaddon  Nash  and  of  Gifibrds  manor,  in 
Whaddon,  Tottenhoe,  otherwise  Tattenhoe,  otherwise  Tatnall,  otherwise 
Tattenhall,  and  Westbury,  otherwise  West  berry,  and  of  the  manor  of 
Wavendon,  otherwise  called  Wandon,   otherwise  called  Whaddon  and 
Nash,  in  the  county  of  Buckingham,  containing  divers,  to  wit,  5000  acres 
of  arable  land,  5000  acres  of  pasture  land,  &c.,  and  divers,  to  wit,  four 
other  manors  in  the  said  county  respectively,  containing  divers,  to  wit, 
500  messuages,  and  500  buildings,  &c.,  with  the  rights,  members,  and 
appurtenances  to  the  said  manors  belonging,  and  also  50  other  messuages, 
50  cottages,  &c.,  5000  other  acres  of  arable  land,  &c.,  with  common  of 
pasture  thereunto  belonging  and  appertaining,  situate,  and  being  in  the 
several  parishes  of  Whaddon,  Great  Horwood,  Little  Horwood,  Tottenhoe, 
otherwise,  &c.,  Shenley,  Great  Lyndford,  Mursley,  and  Bletchley,  and  of 
the  rectory  of  Tottenhoe,  otherwise,  &c.,  with  the  appurtenances,  in  the 
county  of  Buckingham,  which  she  the  said  Elizabeth  claims  to  be  her  right 
and  inheritance,  by  writ  of  our  said  lady,  the  now  queen,  of  right :  and 
whereupon  she  says,  that,  long  before  the  commencement  of  this  suit,  and 
before  the  passing  of  an  act  of  parliament  made  and  passed  in  the  session 
of  parliament  holden  in  the  third  and  fourth  years  of  his  late  majesty.  King 
William  the  Fourth,{a)  to  wit,  on  the  6th  of  December,  1832,  one  Thomas 
♦7651     I^^^**^^>  s*"^^  deceased,  who  then  was  the  ^lawful  husband  of  the 
said  Elizabeth,  together  with  her,  the  said  Elizabeth,  sued  and  pro- 
secuted, and  there  was  then  duly  sued  and  prosecuted  forth  of  the  High 
Court  of  Chancery  of  our  lord  the  then  King  William  the  Fourth,  against 
William  Selby  Lowndes,  since  deceased,  the  tenant  of  the  said  premises 
with  the  appurtenances,  a  certain  writ  of  our  said  lord  the  king,  called  a 
writ  of  right,  whereby  our  said  late  lord  the  king  commanded  the  then 
sheriff  of  Buckinghamshire  that  he  should  command  the  said  William  Selby 
Lowndes,  since  deceased,  that  justly  and  without  delay  he  should  render 
unto  the  said  Thomas  Davies  and  Elizabeth  his  wife  the  tenements  afore- 
said, with  the  appurtenances,  which  the  said  Thomas  Davies  and  Elizabeth 
his  wife,  in  right  of  the  said  Elizabeth,  claimed  to  be  the  right  and  inher- 
itance of  the  said  Elizabeth,  and  to  hold  of  our  said  lord  the  king,  in 
chief,(6)  and  whereof  they  claimed  that  the  said  William  Selby  Lowndes, 
since  deceased,  unjustly  deforced  them  ;  and  that  unless  he,  the  said  Wil* 
liam  Selby  Lowndes,  since  deceased,  should  do  so,  and  if  the  said  Thomas 
Davies  and  Elizabeth  his  wife  should  give  the  said  sheriff  security  to  prose- 
cute their  claim,  then  that  the  said  sheriff  should  summon  by  good  sum- 
moners  the  said  William  Selby  Lowndes,  since  deceased,  that  he  should 
be  before  the  said  king's  justices,  at  Westminster,  on  the  8th  day  of  Janu- 
ary next,  to  show  wherefore  he  had  not  done  it ;  and  that  the  said  sheriff 
should  have  there  the  summoners  and  that  writ ;  which  writ  was  tested  in 

(ff)  3  &  4  W.  4,  c  87. 

(b)  i.  e«  without  a  metfUi  Tid«  Servieniad  Ugem,  267,  note(^) ;  rapri,  769  (a). 
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the  name  of  the  said  king  himself,  at  Westminster,  on  the  6th  day  of  De- 
cember, in  the  third  year  of  his  reign  (1832) :  which  writ  of  right  was  then, 
and  before  the  return  thereof,  to  wit,  on  the  day  and  year  aforesaid,  deli- 
vered to  the  said  sheriff  of  Buckinghamshire  to  be  executed  in  due  form  rf 
law  :  that  the  said  sheriff  afterwards,  to  wit,  •on  the  8th  of  Janu-  [•♦-g/: 
ary,  3  W.  4,  returned  and  certified  to  the  said  court  before  bis  said 
majesty's  justices  at  Westminster,  amongst  other  things,  that  by  J.  G.  anc 
J.  G.  the  younger,  be  had  summoned  the  said  William  Selby  Lowndes, 
since  deceased,  according  to  the  said  writ  of  right,  and  that  after  the  afore- 
said summons  made,  he  made  proclamation  of  the  said  summons,  according 
to  the  form  of  the  statute  ;  that  thereupon  sUch  proceedings  were  then  had 
upon  the  said  writ,  in  the  said  court  before  his  said  majesty's  justices  of  the 
Bench,  that  afterwards,  to  wit,  on  the  2d  of  November,  in  the  fourth  year 
of  the  reign  of  the  said  late  king,  the  said  Thomas  Davies,  since  deceased, 
and  the  said  Elizabeth  his  wife,  the  now  demandant,  duly  counted  in  and 
upon  the  said  writ,  in  the  said  court,  and  in  and  by  their  count  in  that  be- 
half, by  A.  H.  Smith,  their  attorney,  said  that  they  demanded  against  the 
said  William  Selby  'Lowndes,  since  deceased,  the  said  manors,  &c.  (setting 
out  the  original  count:) (a)  And  that  thereupon  such  proceedings  were 
then  had  in  the  said  court  before  the  justices  of  the  Bench,  that  the  said 
William  Selby  Lowndes,  since  deceased,  then,  to  wit,  on  the  11th  of  Jan- 
uary, in  the  fourth  year  of  the  reign  aforesaid,  by  T.  White,  his  attorney, 
came  into  the  said  court  before  the  justices  of  the  Bench,  and  defended  the 
right  of  the  said  Thomas  Davies  and  Elizabeth  his  wife,  (setting  out  the 
mise,  followed  by  the  tender  of  the  demi-mark.")  (6) 

I'he  count  then  proceeded  to  set  out  all  the  proceedings  subsequent  to 
the  tender  of  the  demi-mark, — the  first  trial ;  the  exceptions  tendered  to  the 
ruling  of  the  court ;  (c)  the  verdict  for  the  tenant  and  judgment  thereon  ; 
the  suggestion  of  the  death  of  Thomas  Davies,  the  husband  of  the  demand- 
ant, on  the  9th  of  May,  1834 ;  the  first  writ  of  error,  tested  the  14th  of 
November,  *6  Will.  4,  (1835,)  the  assignment  of  errors  in  the  Ex-  rm^a-j 
chequer  Chamber  ;  the  judgment  of  reversal,  in  that  court,  of  the 
judgment  of  the  court  of  Common  Pleas,  and  the  award  otz  venire  de  novo 
thereon.((i)  It  then,  in  like  manner,  set  out  the  proceedings  preparatory 
to  the  second  trial ;  the  second  trial  and  the  verdict  found  therein  for  the 
tenant,  and  the  judgment  thereon  ;  the  exceptions  tendered  at  the  second 
trial  to  the  ruling  of  the  court ;  (c)  the  second  writ  of  error,  tested  the 
16th  of  June,  3  Vict,  (suggesting  the  death  of  the  former  tenant,  since  the 
judgment,  leaving  a  son  and  heir,(gf)  to  wit,  the  present  tenant);  the 
assignment  of  errors  in  the  Exchequer  Chamber;  the  reversal  of  the 
judgment  of  the  court  below ;  and  the  award  of  another  venire  de  novo 
thereon.(A) 


a)  Vide  1  N.  C.  697.         (6)  Vide  anU,  Vol.  VI.  p.  475.         (r)  1  N.  C.  597,  2  Scott,  71 
^cO  4  N.  C.  478,  5  «cott,  835.  («)  5  N.  C.  161,  6  Scott,  738. 

(g)  SupiA,  -itiS  (A)  (A)  .Vntd.  VoL  VI.  p.  471,  T  Scott,  N.  R.  141. 
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The  count  then  proceeded  as  follows : — 

And  the  said  Elizabeth  further  saith  that  she  thereupon,  by  journeys- 
accounts,  that  is  to  say,  within  fifteen  days  next  after  the  giving  of  the  last- 
mentioned  judgment  by  the  said  court  of  Exchequer  Chamber,  and  the  said 
reversal  of  the  last-mentioned  judgment  of  the  said  court  of  Common  BencL, 
freshly  brought  this  present  suit,  wherein  she  now  counts  by  tbem,  and 
within  the  said  fifteen  days,  to  wit,  on  the  8th  day  of  February,  1843,  suing 
and  prosecuting  forth  of  the  high  court  of  Chancery  of  our  lady  the  now 
queen :  and  the  said  Elizabeth  did,  within  the  said  fifteen  days,  to  wit,  on 
the  day  and  year  last  aforesaid,  sue  and  prosecute  forth  of  the  high  court 
of  Chancery  of  our  lady  the  now  queen,  against  William  Selby  Lowndes, 
the  now  tenant  of  the  said  tenements  with  the  appurtenances,  a  certain  writ 
of  our  lady  the  now  queen ;  and  that  the  last-mentioned  writ  was  and  is 
•7681  ^°  ^^^  words  following,  that  is  to  say: — *"  Victoria,  by  the  grace 
of  God,  of  the  United  Kingdom,  &c.,  to  the  sheriff  of  Buckingham- 
shire greeting:  Command  William  Selby  Lowndes,  Esq.,  that  justly  and 
without  delay  he  render  unto  Elizabeth  Davies  the  manors  of,  &c.,  &c., 
(setting  out  the  writ  verbatim^  which  was  of  the  same  tenor  as  the  former 
writ,  mutatis  mutandis^  summoning  the  tenant  to  appear  on  the  15th  of 
April,  1843,  and  tested  the  8(h  of  February,  1843.)  And  the  said  Elizabeth 
saith  that  the  said  William  Selby  Lowndes  in  the  last-mentioned  writ  men- 
tioned was  and  is  the  same  William  Selby  Lowndes  in  the  said  writ  of  our 
lady  the  queen,  called  a  writ  of  scire  facias  ad  audiendum  errores  men- 
tioned,(a)  and  was  and  is  the  son  and  heir  of  the  said  William  Selby  Lowndes, 
deceased,  in  the  said  former  writ  of  rig^t  mentioned;  and  that  the  tenements 
in  the  said  several  writs  and  proceedings  respectively  mentioned,  and  here- 
inafter demanded,  were  and  are  the  same  identical  tenements;  and  there- 
upon the  said  Elizabeth,  by  her  attorney  Daniel  Davies  aforesaid,  demands 
against  the  said  William  Selby  Lowndes,  so  being  the  son  and  heir  of  the 
said  William  Selby  Lowndes  in  the  first-mentioned  writ  of  right  mentioned, 
the  said  manors  of  Whaddon,  &c.,  &c.,  with  the  appurtenances  in  the 
county  of  Buckingham,  which  she  the  said  Elizabeth  claims  to  be  the  right 
and  inheritance  of  her  the  said  Elizabeth  by  the  last-mentioned  writ  of  our 
said  lady  the  queen,  of  right ;  and  whereupon  she  says  that  Thomas  James 
Selby,  decease<l,  whose  heir  the  said  Elizabeth  is,  was  seised  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and  right, 
in  the  time  of  peace,  in  the  time  of  Lord  George  IIL  late  King  of  Great 
Britain,  within  sixty  years  next  before  the  commencement  of  the  said  suit 
•^^gi  wherein  the  said  Thomas  Davies  and  Elizabeth  bis  wife,  the  now 
^demandants,  were  demandants,  and  whereof  the  present  suit  is  a 
continuation  by  journeys-accounts  as  aforesaid,  by  taking  the  esplees  there* 
of,  to  the  value,"  &c. 

The  count  then  proceeded  to  trace  the  pedigree  from  Thomas  James 
Selby  through  Catherine,  Frances,  and  Mary  Lloyd,  down  to  the  demand- 
(«}  UpuD  tbe  Bccood  writ  of  enor  above  mentioiied. 
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int,(a)  omitting  all  mention  of  Thomas  Davies,  the  demandant's  late  husband, 
and  concluded  as  follows : — 

<' Which  said  Elizabeth  thereupon,  and  before  the  commencement  of  this 
suit,  became  and  was  entitled  to  the  whole  of  the  «aid  tenements,  with  the 
appurtenances,  as  such  heir  and  cousin  of  the  said  Thomas  James  Selby  as 
aforesaid,  and  which  said  Elizabeth  now  demands  tne  same ;  and  that  such 
is  her  right,  she  offers,  &c." 

On  the  12th  December,  1843,  the  tenant  obtained  from  Coltman,  J.,  an 
order  for  leave  to  plead  several  matters,  and  on  the  same  day  delivered  the 
following  pleas : — 

First,  the  general  mise. 

Secondly,  that  after  the  right  of  the  tenements  aforesaid,  with  the  appur- 
tenances, descended  from  the  said  Erasmus  Lloyd  to  the  said  John  Lloyd, 
as  in  the  count  of  the  demandant  alleged,  and  before  and  at  the  time  of  the 
levying  of  the  fine  hereinafter  mentioned,  one  William  Selby  was  seised  in 
his  demesne  as  of  fee  of  the  tenements  above  demanded,  and  being  so  seised, 
afterwards,  to  wit,  on  the  morrow  of  the  Ascension  of  the  Lord,  in  the 
24  Geo.  3,  in  the  court  of  the  late  lord  King  George  lU.,  of  the  Bench 
at  Westminster,  a  certain  fine  was,  in  due  manner,  levied  in  the  said  court 
of  our  said  late  lord  King  George  III.,  of  the  Bench,  before  Alexander, 
Lord  Loughborough,  Henry  Gould,  George  Nares,  and  John  Heath,  justices 
of  the  said  late  lord  King  George  HL,  between  one  John  Skirrow,  by  the 
name  of  John  Skirrow,  gentleman,  plaintiff,  and  the  said  *William  rmn^^Q 
Selby,  by  the  name  of  William  Selby,  Esq.,  deforciant  of  the  afore- 
said tenements,  by  the  names  of  the  manors  of  Whaddon  Nash  Giffords  manor, 
in  Whaddon,  Tottenhoe,  otherwise  Tattenhoe,  otherwise  Tatnal],  otherwise 
Tattenhall,  and  Westbury,  otherwise  Westberry,  with  the  appurtenances, 
and  of  the  site  of  the  priory  of  the  dissolved  monastery  of  Snelshall,  other- 
-wise  Snelleshall,  with  the  appurtenances,  and  also  of  Whaddon  Chase  with 
the  appurtenances,  and  likewise  of  thirty-five  messuages,  twenty  cottages, 
twenty  cow-houses,  fifty  barns,  &c.,  &c.,  32/.  rents,  common  of  pasture  for 
all  cattle,  free  warren,  view  of  frank-pledge,  courts-leet,  courts-baron,  fines, 
amerciaments,  reliefs,  heriots,  goods  and  chattels  of  felons  and  fugitives, 
felons  of  themselves,  deodands,  waifs,  and  estrays,  with  the  appurtenances, 
in  Whaddon,  Nash,  Great  Horwood,  Little  Horwood,  Snelsborough,  Tot- 
tenhoe, othenvise,  &c.,  Shenley,  Great  Lynford,  Mursley,  Saldon,  and 
Bletchley,  &c. ;  and  moreover  of  the  rectory  of  Tottenhoe,  otherwise,  &c., 
with  the  appurtenances,  and  of  the  advowson  of  the  vicarage  of  the  church 
of  Tottenhoe,  otherwise,  &c. ;  whereupon  a  plea  of  covenant  was  sum- 
moned between  them  in  the  same  court,  that  is  to  say,  that  the  aforesaid 
William  Selby  had  acknowledged  the  aforesaid  manors,  site,  &c.,  &c.,  with 
the  appurtenances,  and  the  advowson  aforesa!  I,  to  be  the  right  of  him  the 
said  John  Skirrow,  as  those  which  the  said  John  Skirrow  had  of  the  gift 
of  the  aforesaid  William  Selby,  and  those  he  had  remised  and  quit-claimed 

(a)  See  ant^,  Vol.  VI.  p.  478. 
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from  him  and  bis  heirs  to  the  aforesaidJohn  Skirrowand  his  heirs  for  ever: 
and,  moreover,  the  said  William  Selby  granted,  for  him  and  his  heirs,  that 
they  would  vrarrant  to  the  said  John  Skirrow  and  his  heirs  the  said  manors* 
&c.,  against  him  the  said  William  Selby  and  his  heirs  for  ever;  and  for  that 
acknowledgment,  remise,  quit-claim,  warranty,  fine,  and  agreement,  the 
said  John  Skirrow  gave  to  the  said  William  Selby  4920/. ;  which  fine,  in 
form  aforesaid  levied,  was  then  and  there  ^engrossed,  and  aiter- 
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wards,  according  to  the  form  of  the  statutes  in  that  case  made  and 


provided,  was  openly  and  solemnly  read  and  proclaimed,  in  form  follow- 
ing, that  is  to  say,  the  first  proclamation  thereupon  was  made  on,  &c.,&c.; 
as  by  the  said  fine  with  the  proclamations  in  form  aforesaid  made,  remain- 
ing of  record  in  the  said  court  of  our  said  lady  the  queen,  of  the  Bench, 
at  Westminster  aforesaid,  may  more  fully  and  at  large  appear.    And  the 
said  William  Selby  Lowndes  saith  that  at  the  said  times  of  reading  the 
said  fine^  and  making  the  said  proclamations  thereupon,  in  form  aforesaid 
made,  all  pleas  in  the  said  court  of  the  said  late  sovereign  lord  King 
George  III.  of  the  Bench,  ceased,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided ;  which  fine,  with  the  proclamations  aforesaid 
so  levied  as  aforesaid,  was  levied  to  and  for  the  use  of  the  said  William 
Selby,  party  thereto,  his  heirs  and  assigns  for  ever :  by  virtue  of  which  fine 
the  said  William  Selby,  party  thereto,  was  seised  in  his  demesne  as  of  fee 
of  the  tenements  with  the  appurtenances  above  demanded, — all  the  estate 
of  which  William  Selby  in  the  tenements  aforesaid,  he  the  said  William 
Selby  Lowndes,  now  hath.     And  the  said  William  Selby  Lowndes  further 
saith,  that  the  said  John  Lloyd,  at  the  time  of  the  levying  of  the  said  fine, 
was  within  the  four  seas,  of  whole  memory,  of  full  age,  and  out  of  prison ; 
and  that  the  seisin  of  the  said  William  Selby  of  and  in  the  tenements  afore- 
said, with  the  appurtenances  above  demanded,  and  of  one  John  Ford,  who 
afterwards,  to  wit,  on  the  14th  of  April,  1788,  had,  took,  and  acquired  all 
the  estate  of  the  said  W^illiam  Selby  in  the  tenements  aforesaid,  with  the 
appurtenances,  continued  during  five  years  next  after  the  proclamations 
aforesaid  in  form  aforesaid  made,  without  any  action  at  law  being  prose- 
cuted against  the  said  Wiliam  Selby  and  John  Ford,  or  against  either  of 
them,  by  the  said  John  Lloyd,  or  any  person  or  persons  claiming  by, 
*7721     ^^'^"S^j  ^^  under  him,  *or  by,  through,  or  under  the  said  Erasmus 
Lloyd,  or  either  of  them. — Verification. 
Thirdly.     That  the  writ  of  right  by  which  the  said  Elizabeth  Davies  now 
demands  the  aforesaid  tenements,  was  not  brought  before  the  1st  of  June, 
1835,  but  was  brought  after  that  day,  to  wit,  on  the  8th  February,  1843: 
that,  on  the  said  1st  June,  1835,  the  said  Elizabeth  Davies  could  not,  nor 
could  the  said  Elizabeth  Davies  and  her  then  husband  Thomas  Davies, 
have  brought  and  maintained  a  writ  of  right  in  respect  of  the  tenements 
aforesaid,  although  a  certain  act  of  parliament  made  and  passed  in  the 
session  of  parliament  bolden  in  the  3  &  4  W.  4,  c.  27,  intituled,  &c.,  ha(^ 
not  been  made. — Verification. 
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Fourthly.  That  Thomas  James  Selby,  in  the  said  count  mentioned,  was 
not  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  or  of  any 
part  thereof,  in  his  demesne  as  of  fee  and  right,  within  sixty  years  next 
before  the  commencement  of  this  suit ;  concluding  to  the  countr}*. 

Fifthly.  That,  although  true  it  is  that  William  Selby  Lowndes,  the  now 
tenant,  was  and  is  the  son  and  heir  of  the  said  William  Selby  Lowndes, 
deceased,  for  plea,  nevertheless,  in  this  behalf  he  saith  that  the  tenements 
aforesaid,  with  the  appurtenances,  did  not,  nor  did  any  part  thereof,  de- 
scend or  come  to  him  as  heir  of  the  said  William  Selby  Lowndes,  deceased ; 
concluding  to  the  country,  (a) 

Sir  T.  Wildey  Seijt.,  in  last  Hilary  term,  (Jan.  15th,)  on  tfehalf  of  the 
tenant,  obtained  a  rule  nisi  to  set  aside  the  writ  of  grand  cape^  the  sheriff^s 
return  thereto,  the  count,  and  all  subsequent  proceedings,  upon  the  ground 
•that  the  writ  by  journeys-accounts  was  an  original  writ,  and  not  a  r*'j-io 
mere  continuation  of  the  prior  writ.  He  referred  to  the  motion  in  ^ 
chancery,  (6)  Leigh  v.  Leigh,  2  N.  C.  464,  2  Scott,  666,  4  Dowl.  P.  C.  650; 
Foot  V.  Shirreffj  2  N.  C.  528,  2  Scott,  806, 4  Dowl.  P.  C.  652 ;  and  Foot  v. 
CoUins,  1  Mylne  &  Cr.  250. 

Talfourd,  Serjt.,  on  the  same  day,  on  behalf  of  the  demandant,  obtained 
a  rule  nisi  to  rescind  the  order  of  Coltman,  J.,  allowing  the  tenant  to  plead 
several  matters,  and  to  set  aside  the  pleas  pleaded  in  pursuance  thereof,  or 
that  the  tenant  should  elect  between  the  general  issue  and  the  other  pleas, 
and  that  either  the  said  first  plea  or  such  other  pleas  should  be  struck  out : 
upon  the  ground  that  such  pleas  raised  issues  which  required  different  modes 
of  trial :  he  referred  to  Galton  dem,  Harvey  ten.,  1  B.  &  P.  192  ;  Tissen  dem, 
Clarke  ten.,  3  Wils.  419,  541,  2  W.  Bl.  891,  Loffi,  496 ;  and  Com.  Dig. 
tit.  Battel  (A.  3),  tit.  Pleader  (E.  2). 

TalfourdjSer'}tj  and  E.  V,  Williams, {c)  (with  whom  was  Willesy)  in  last 
£aster  term  (30th  April)  {d)  showed  cause  against  the  rule  obtained  on  be- 
half of  the  tenant. 

A  writ  issues  by  journeys-accounts,  {per  dietas  computatas,)  where  a 
former  writ  has  abated  without  default  of  the  plaintiff  or  demandant ;  in 
which  case  he  may  purchase  a  new  writ  within  as  little  time  as  he  possibly 
can  after  the  abatement  of  the  first  writ ;  and  fifteen  days  are  considered  a 
reasonable  time  for  the  purchase  of  such  new  writ.  Terraes  de  la  ley,  tit. 
Joumies  Accounts,  and  Com.  Dig.  tit.  Abatement  (P.)(e)  The  meaning  of 
the  term  is  thus  explained  by  Treby,  C.  J.,  in  Kinsey  v.  ^Hey-  [tja 
ward,  1  Ld.  Raym.  432.  (g)    « The  word  dieta  signifies  a  day's     ** 

(a)  Quart,  whether  this  plea — which  admits  that  the  father  died  seised,  that  the  son  is  the 
next  heir,  and  that  the  son  is  now  seised — is  not  bad  for  not  showing  by  what  means  the  ap- 
parent descent  was  interrupted,  and  as  being  a  traverse  of  a  conclusion  of  law. 

(b)  Davits  ▼.  Lowndes,  ante,  Vol.  VI.  p.  529,  7  Scott,  N.  R.  216. 

(c)  The  latter,  as  having  been  in  that,  which,  according  to  the  contention  of  the  demandant, 
was  the  same  cause,  when  the  court  was  dt  facto  open.     Vide  6  N.  C.  239. 

(d)  Before  Tindal,  C.  J.,  Coltman,  Erskine,  and  Cresswell,  Js. 

(e)  Citing  Spencer* s  case,  6  Co.  Rep.  10  b. 

(^)  S.  C.  1  Lutw.  266,  260,  S.  C.  Jnon.  12  Mod.  229,  and  in  error, 'in  B.  R.  12  Mod.  66« 
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journey,  and  the  best  account  of  the  word  is  given  by  Selden^  that  the 
chancery  being  a  movable  court,  and  following  the  king's  courts  and  the 
writs  being  to  be  purchased  out  of  the  said  court,  the  party  who  purchased 
the  second  writ  ought  to  have  applied  to  the  king's  court  as  hastily  (that  he 
might  obtain  the  second  writ)  as  the  distance  of  the  place  would  allow, 
accounting  twenty  miles  for  every  day's  journey."  (a) 

Before  the  Lord  Chancellor,  the  argument  for  the  tenant  was,  that  the 
writ  by  journeys-accounts  had  issued  improvidently,  and  that  it  did  not 
connect  the  two  suits.  And  his  lordship  certainly  expressed  a  strong 
opinion  that  the  writ  could  not  issue  under  the  circumstances ;  but  he 
thought  the  Question  ought  to  be  raised  on  the  record,  and  declined  to  in- 
terfere in  a  summary  way.  Upon  the  face  of  the  writ  itself  there  is  nothing 
to  show  that  it  issues  by  journeys-accounts ;  (A)  and  the  usual  course  is, 

(a)  His  lordship  had  previooslj  said  he  did  not  well  apprehend  the  meaning  of  the  said 
words,  (per  didas  computatas.) 

At  common  law  (confirmed  by  the  statute  Articuli  super  chartan,  28  E.  1^  c.  15,)  a  defend- 
ant or  tenant  was  always  allowed  fifteen  days,  at  leaatf  to  appear  to  the  summons;  upon  the 
principle  that  each  day's  travel  or  journey  being  calculated  at  twenty  miles,  it  was  presumed 
that  fifteen  days  might  be  sulTicient  to  enable  the  party  summoned  to  appear  in  the  court, 
wherever  it  might  be  held  in  England.  See  Glanw.  L.  1,  c  7;  Bract  L.  4,  fo.  235  b;  BritL 
3k  121 ;  Fleta,  1.  6,c.  6,§  11,  (edit.  Scld. ;  this  chapter  is  not  contained  in  the  edition  by  Hou- 
ard,)  Mirr  c.  2,  §  19.  Even  when  common  pleas  were  to  be  determined  in  a  certain  phue^ 
though  they  no  longer  followed  the  king,  the  place  for  the  holding  of  such  pleas  was  6xed  as 
the  crown  from  time  to  time  directed.  (^Serviens  ad  fegem,  200.)  The  same  computatioD  of 
distance  and  time  would  appear  to  have  been  required  whether  the  object  of  the  journey  was 
purchasing,  or  appearing  to,  a  writ 

(6)  In  Kinsey  v.  Hey  ward  ^  1  Ld.  Raym.  432,  where  the  plaintiff  declared  as  administratrix  to 
her  husband,  against  the  defendant,  as  executor  of  Hey  ward,  in  indebitatus  assumpsit,  and  the  de- 
fendant pleaded  the  statute  of  limitations,  the  plaintiff  replied  that  her  husband  sued  a  writofdau- 
8um  frcgit,  returnable  in  C.  P.,  upon  which  he  intended  to  declare  in  assumpsit  for  this  debt  against 
Hey  ward,  (the  testator ;)  that  Hey  ward  died,  and  the  plaintifTs  husband  sued  another  writ  agaioit 
the  defendant ;  that  then  her  husband  died,  and  she  being  administratrix,  sued  the  then  wriL 
It  appears  to  have  been  argued  that  this  latter  writ  was  maintainable  by  journeys-'iccoun^s ;  hot 
Trehy,  C.  .1.,  in  giving  judgment,  said,  <*In  this  case  there  is  nothing  of  journeys  before  us;  for 
the  second  writ  is  not  said  lo  be  brouglit;ier  die'as  rompuiataSj  as  all  the  precedents  are;'*  and 
his  lordship,  after  giving  8clden's  explanation  of  the  word  dieta,  (ut  supra,  p.  774,)  added,  **  for 
thu  reason  he  was  to  show,  in  the  setwul  writy  that  he  had  purchased  his  second  writ  as  hastilj 
as  he  could,  accounting  the  days'  journeys  he  liad  to  the  king's  Court.**  The  latter  sentence 
does  not  appear  to  be  consistent  with  what  is  said  in  Spencer's  case,  6  Co.  Rep.  12  b.  ^Tbe 
alleging  of  journeys-accounts  is  always  either  by  way  of  counter-plea,  to  oust  the  tenant  of  voucher, 
or  by  way  of  replication,  as  it  is  more  commonly  to  oust  the  tenant  to  plead  non-tenure,  or  joint 
tenancy,  or  any  other  plea  which  arifos  as  matter  af\er  the  date  of  the  first  writ"  And  the 
precedents  appear  to  bear  out  this  position  of  Lord  Coke's.  See  Rast  Ent  417  a,  tit  Journey^' 
Jkcouniity  where  T.,  the  tenant,  having  pleaded  that  he  could  not  render  the  messuage  to  die 
demandant  because  he  was  not  tenant  ihcreo!*  at  the  time  of  suing  out  the  original  writ,  the  de- 
mandant replied  that  he  had  sued  out  a  former  writ  against  T.,  then  being  the  tenant,  which 
writ  the  tenant  abated  by  wager  of  law,  whereupon  the  demandant,  per  dietas  computatas,  rectn- 
tcr  lulu  quod  dam  aliud  breve  j  and  then,  after  stating  further  proceedings,  and  the  appearance  of 
the  tenant  after  various  essoins  cast,  the  replication  avers  that  T.,  on  the  day  of  suing  out  the 
first  original  writ,  was  tenant,  &c^  and  conrludes  lo  the  country,  whereupon  issue  is  joined.  See 
also  lb.  107  b,  tit  Irie/e,  Congee  de purchaser  meliar  brief e,  where  there  is  an  entry  on  the  recoid 
of  a  confession  by  the  plaintiff  in  error,  that  the  writ  of  error  is  not  maintainable,  and  a  prayer 
for  leave  to  purchase  a  new  writ,  which  is  granted,  and  the  former  writ  being  quashed,  a  new 
writ  by  journeys-accounts  is  issued.     See  abo  Lib.  Intr.  fo.  91  a. 

On  the  other  hand,  in  Mode's  case,  Cro.  El.  174,  where  M.  had  brought  a  quare  impedd 
and  died,  and  a  motion  was  made  to  have  another  writ  by  journeys-accounts  for  his  executors, 
the  court  granted  it,  but  said,  *•  Regard  well,  if  it  lieth  in  this  case  or  not,  and  in  what  form  ikt 
writ  stiall  be"     And  in  ^'allluU  v.  jildrtch,  Cro.  Jac,  589,  it  b  said  argtundo  that  *«  a  wiit 
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•that  when  the  tenant  comes  in  and  pleads  a  statute  of  limitation,  r*^^^ 
or  some  such  defence,  then  the  demandant,  by  counter-plea,  sets  up 
the  writ  issued  by  •journeys-accounts  within  the  period  of  limitation. 
In  that  way  the  question  arises  on  the  record,  as  is  shown  in  Rast. 
Ent.  107,  417.  Here,  the  issuing  of  the  writ  is  shown  in  the  count;  it  is, 
therefore,  already  upon  the  re9ord ;  and  this  court  is  called  upon  to  do  the 
very  thing  which  the  Lord  Chancellor  refused  to  do.  His  lordship's 
judgment  affords  a  strong  argument  against  the  interference  no^*'  prayed 
for. 

The  36th  section  of  the  3  &  4  W.  4,  c.  27,  supra,  p.  762  /i.,  enacts, 
<«  that  DO  writ  of  right,  &c.  &c.  shall  be  hroughV^  after  the  day  specified. 
It  does  not  say  that  no  writ  of  right  shall  issue.  The  meaning  of  the  enact- 
ment clearly  is,  that  no  new  action,  in  any  of  the  forms  specified,  shall  be 
brought  after  that  time.  Vested  interests  are  provided  for  by  other  sections 
of  the  statute.(a)  The  question  upon  this  statute  is,  whether  this  writ,  sued 
out  by  journeys-accounts,  is  a  new  writ,  or  a  continuation  of  the  old  writ, 
which  was  clearly  issued  in  time.  That  a  writ  may  be  sued  by  journeys- 
accounts  after  the  death  of  a  sole  tenant  or  defendant,  and  will  place  the 
demandant  or  plaintiff  in  the  same  position  as  before,  appears  from  the  Y. 
B.  10  E.  3,  16  a,  (6)  8  H.  5,  6  a.  (c)  •In  F.  N.  B.  32  C.  it  is  said,  r^^^^ 
«  If  a  disturber  present  unto  an  advowson,  and  the  patron  brings  an 

of  jpumeys-accounts  is  always  where  the  writ  is  abated  by  the  death  of  ont  of  the  plainti£i  or 
defendants,  or  by  reason  of  misprision  in  the  first  writ,  or  by  some  default  or  misprision  of  the 
clerk,  or  other  like  cause,  which  ought  to  he  manifested  in  the  mid  writ" 

(a)  See  sections  37  and  38,  supra,  p.  762,  n. 

(6)  *<  Dionise  la  Rivere  brought  her  quare  impedit  against  the  Prior  of  the  Hospital  of  8l 
John  of  Jerusalem  in  England ;  and  says,  that  by  wrong  he  disturbs  her  to  present  a  proper 
person  to  the  prebend  of  S.  in  the  church  of  our  Lady  of  Salisburgh ;  and  says  that  such  a 
one,  her  ancestor,  presented  to  the  same  prebend,  his  clerk,  one  Master  Henry  de  Clif.  [Clif* 
ford,]  who  on  his  presentation  was  received  and  instituted  by  the  bishop ;  afler  whose  death 
the  prebend  became,  and  now  is,  void. 

Srott  [William  Scott,  King's  Seijt] — Sir,  we  tell  you,  that  at  this  day  the  prebend  is  full. 
{pUin  el  counselj)  by  one  R.  de  Stafford,  presented  by  this  prior  who  now  is ;  and  the  day  of 
the  purchase  of  this  writ,  and  for  seven  months  before  this  writ  was  purchased,  it  was  full  by 
one  Gribaud,  on  the  presentation  of  the  predecessor  of  the  prior  who  now  is.  Wherefore  we 
pray  judgment,  if  you  shall  be  received  to  this  writ. 

Jiasfet  [SeijL] — After  the  death  of  Henry  dc  Clifford,  presented  by  our  ancestor,  within  the 
six  months  we  brought  our  writ  against  the  prior,  the  predecessor  of  this  prior,  which  writ 
abated  by  the  death  of  that  same  prior ;  and  we  freshly  purchased  this  writ  against  the  prior 
who  now  is.  Wherefore  we  pray  judgment,  if  this  writ  be  not  good  enough,  and  the  first  writ 
was  of  the  date  of  the  3d  day  of  June,  Anno  8,  [1334.] 

Mill  [qu.  John  de  Hildesley,  removed  from  the  office  of  Baron  of  the  Exchequer  the  year 
before  (1935)] — Say  how  this  writ  was  continued. 

Bi«M/^We  have  said,  and  say  again,  that  it  was  continued  until  it  was  abated  by  the  death 
of  that  prior,  and  then  we  freshly  purchased,  &c 

HUi — You  ought  to  allege  the  continuance. 

Basse — If  the  writ  was  not  continued  rightfully,  you  ought  to  show  it  for  your  advantage. 

Parn,  [Robt.  Parning,  King's  Setjt]— -Sir,  we  will  tell  you  willingly;  for  wo  say  that  to  the 
first  writ,  Dionise  appeared  on  the  quindene  of  St  Hilary  in  the  year  20  [27  January,  1345, 
1346,]  and  had  a  day  over  until  the  quindene  of  Easter  next  coming;  within  which  time  this 
writ  was  purchased,  pending  the  other;  and  therefore  it  is  abatable.     Judgment  of  the  writ 

Bafset^^y^f  intend  that,  although  we  had  a  day  here,  as  you  have  said,  on  the  other  writ, 
yet  if  the  prior  dii^  before  the  quindene  of  Easter,  that  the  writ,  in  law,  was  then  abated  by 
(c)  For  note  (c)  see  next  page. 
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*7781     ^^^^®  °^  darrein  presentment^  and,  pending  the  writ,  the  incumbent 

•dieth,  if  the  disturber  presenteth  another  incumbent  and  diea, 

yet  the  patron  shall  have  an  assise  of  darrein  presentment  upon  the  first 

bis  death ;  therefore  we  might  now  purchase  another  writ ;  therefore  the  firat  writ  could  no* 
!)e  said  to  be  pending  in  law, 

Parru — It  may  be  thus;  namely,  if  the  prior  was  dead  before  the  day  that  was  giTen  to  yon, 
then  you  might  now  purchase  a  new  writ,  without  waiting  for  the  day  that  was  given  you  in 
court :  but  if  the  prior  was  dead  at  that  day  when  you  took  your  adjournment,  you  have^- 
inasmuch  as  you  have  taken  the  adjoumnient,^-as  against  the  party,  waived  your  advantftge 
as  to  the  taking  cognisance  of  his  death  till  you  have  a  day  in  court :  forasmuch  as  you  ought 
not  now,  after  his  death,  to  purchase  a  new  writ  till  the  day  is  passed  that  was  given  you  in 
court ;  and  we  tell  you  that  the  prior  did  not  die  between  the  day  on  which  you  took  your 
adjournment,  and  the  day  that  was  given  you ;  and  therefore  this  writ  is  abatable. 

Stouf,  [John  de  Stovord  or  Stouford,  Serjeant,  made  King's  Serjeant,  1341,  and  Justice  of 
C.  P.  1343] — We  intend  that,  whether  he  died  before  the  adjournment  or  after,  so  soon  as  we 
were  apprised  of  his  death,  we  could  by  law  purchase  a  new  writ;  for  I  know  well  that  if  I 
bring  my  writ  against  a  man  and  his  wife,  and  although  I  take  continuance  against  theo,  if 
the  baron  dies  pending  the  continuance,  I  may  now  take  out  a  new  writ  against  the  wife,  and 
may  maintain  it,  although  the  wife  be  a  party  to  the  one  original  and  to  the  other ;  and  although 
this  was  a  writ  of  novel  disseisin,  where  it  needed  not  that  the  defendants  should  appear. 

Jlld,  [Rich,  de  Aldeburgh,  J.  C.  P.] — In  this  writ  and  in  the  first  writ,  the  prior  was  not 
named  by  name  of  baptism ;  wherefore,  although  the  prior  had  demised,  resigned,  &c.,  the 
writ  had  not  abated.  But  let  us  suppose  that  at  the  time  of  the  first  writ  the  prior  had  de- 
mised, and  afterwards  the  process  continued  against  this  prior,  and  then,  pending  the  adjourn' 
ment,  that  the  prior,  who  bad  before  demised,  died,  you  could  not  purchase  a  new  writ  till  the 
day  was  pust  that  you  have  in  court. 

B<u9et — Sir,  I  believe  in  the  case  that  you  have  put,  that  the  death  of  that  prior  who  had 
demised,  would  not  abate  the  writ,  for  that  after  bis  demise  he  was  not  a  porty  to  the  writ,  Ac. 

Sion,  [John  de  Stonore,  J.  C.  P.] — We  see  no  cause,  for  any  thing  that  is  yet  said,  that  thi> 
writ  ought  to  abate.     Wherefore  say  (plead)  over,  if  you  wilL 

Parn, — Sir,  We  again  pray  judgment  of  the  writ :  for  they  have  said  that  the  other  writ 
abated  after  the  death  of  the  prior,  and  that  this  writ  was  freshly  purchased  after  his  death; 
whereas  we  say  that  the  predecessor  of  this  prior  died  the  day  of  8l  Nicholas  in  the  eighth 
year  [5  Dec.  1334,]  and  this  writ  was  purchased  the  3d  day  of  February  this  same  year  1331, 
and  therefore  not  freshly  purchased  after  the  death  of  the  prior.     Judgment,  dec. 

BasMt — It  is  sufficient  for  us  to  purchase  our  writ  freshly  after  his  death ;  for  we  could  well 
enough  have  waited  to  purchase  our  writ  against  this  prior  till  the  death  of  the  other  prior  hatl 
been  returned  by  the  sheriff,  und  then  have  purchased  our  writ  freshly  to  continue ;  that  we 
have  taken  upon  ourselves  therefore  to  have  cognisance  of  the  death  of  the  prior  in  another 
manner  than  by  the  answer  of  the  sheriff,  is  sufficient  for  us  to  purchase  our  writ  freshly  after 
that  notice  comes  to  us  of  the  death  of  the  prior,  and  thus  we  have  done.     Judgment,  &.C 

Partt. — It  is  a  truth,  you  could  well  have  waited  to  purchase  the  writ  against  this  prior  until 
the  death  of  the  other  prior  had  been  returned  by  the  sheriff;  but,  inasmuch  as  you  did  not 
take  upon  yourselves  to  know  of  his  death,  and  thereupon  have  taken  your  purchase  on  thii 
account,  (you)  have  put  the  same  by  your  plea  that  you  ought  to  have  purchased  your  writ 
freshly  after  that  notice  could  have  come  to  you  of  his  death,  and  that  you  have  not  done. 
Judgment,  dec. 

Stoii, — It  ill  not  so ;  for  it  is  sufficient  to  him  to  purchase  his  writ  freshly  after  that  notice 
came  to  him  of  his  death,  and  not  after  that  notice  could  have  come  to  you ;  and  inasmuch  m 
on  the  quindene  of  St.  Hilary,  Dionise  appeared  and  took  a  day  over,  then  one  might  well  know 
that  she  did  not  know  of  his  (the  prior*s)  death ;  and  this  writ  is  purchased  the  eighth  day 
alter,  and  so  freshly  enough  aftc>r  that  notice  came  to  him  of  his  death,  dec;  wherefore  say  over. 

(The  parties  then  proceed  to  plead  other  matters.) 

See  the  comment  upon  this  case,  12  Mod.  577. 
c    H.  8  H.  5,  fo.  5,  6,  pi.  22.,  where  the  question  seems  to  have  been  whether,  if  a  bill  of 
account  in  tiir  Ex  chequer  abated,  the  plaintiff  could  have  a  new  bilL     The  case  terminates  thas : 

FUte  [qu,] — ^It  seems  to  me  that,  notwithstanding  that  this  bill  was  abated,  he  shall  have  a 
hill  against  the  same  accountant ;  for,  if  tjuare  impedit  be  brought  against  a  man,  and,  after  tfatf 
lapse,  the  writ  is  abated,  and  he  purchases  another  writ  freshly,  the  writ  shall  be  maintaiiH 
notwithstanding  that  the  six  months  be  past  before  the  writ  purchased  ;  and  so  here. 

Babington^  [C.  B.] — I  grant  your  case,  where  the  writ  abates  liy  the  act  of  God  ;  but  when 
it  abates  by  default  oif  the  party, — as  for  false  Latin, — ^he  shall  be  put  to  his  writ  of  right,  Ac. 
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disturbance,  against  the  heir  of  *the  disturber,  by  journeys-accounts ;  r^njg 
and  so  if  the  disturber  present  two  or  three  times  within  the  six 
months,  the  very  patron  doth  have  an  assise  of  darrein  presentment  upon  the 
first  disturbance,"  These  authorities  are  referred  to  in  Com.  Dig.  tit. 
Abatement  J  (P.),  in  support  of  the  position,  that  a  demandant,  as  plaintifTi 
may  have  a  writ  by  journeys-accounts,  w^here  the  former  writ  has  abated  "  by 
the  death  of. the  tenant  or  defendant,  where  there  is  only  one  defendant." 
It  is  true,  that  a  dictum  is  referred  to  a3  cantrip  in  Lutw.  260 ;  (a)  but  that 
•appears  to  have  arisen  from  a  misunderstanding  of  what  was  r^-ycn 
really  said  by  the  count.  By  the  stat.  32  H.  8,  c.  2,  s.  5,  (which 
is  in  pari  materia  with  the  3  &  4  W.  4,  c.  27,)  it  is  enacted,  «« that  all  forme- 
dons  in  reverter,  formedons  in  remainder,  and  scire  facias  upon  fines,  of 
any  manors,  lands,  tenements,  or  other  hereditaments,  at  any  time  there- 
after to  be  sued,  should  be  sued,  used,  and  taken  within  fifty  years  next 
after  that  the  title  and  cause  of  action  fallen,  and  at  no  time  afler  the  said 
fifty  years  passed."(6)  In  a  case  in  Dalison,  3,  pi.  7,  it  was  •held  r^^oi 
under  this  statute,  that  where  a  scire  facias  upon  a  writ  of  forme- 

(a)  Kintey  ▼.  Heyward;  8.  C.  supra,  774,  (a)  (c).  The  report  in  Lutwycbe  \»  to  this 
•fleet: — 

•«  In  this  case  it  was  objected  by  Girdler,  of  counsel  with  the  defendant,  that  a  writ  brought 
by  journeys-accounts  lies  not  except  between  the  parties  to  the  same  original,  or  some  of  them; 
as  if  one  of  the  plaintiffs,  or  one  of  the  defendants,  dies ;  but  in  no  case  where  there  is  only 
one  plaintiff  or  one  defendant,  and  the  one  or  the  other  dies,  and  that  no  such  writ  lies  but 
when  the  first  is  served  and  returned  upon  record ;  but  in  this  case  there  is  not  either  the  same 
plaintifi)  or  the  same  defendant,  or  the  same  writ,  or  the  same  county,  or  the  same  cause  of 
action ;  and  also  it  does  not  appear  that  the  first  writ  was  ever  returned  of  record.  But  to  all 
this  it  was  answered  and  resolved  oLthe  court,  that  the  case  of  journeys-accounts  [qu,  referring 
to  Spencer^ §  case,  6  Co.  Rep.  9  b]  (which  was  admitted  to  be  good  law)  was  not  material  to 
this  case  here,  as  the  case  is  *  *  *.     And  by  the  C.  J.  [Trebyil  the  bringing 

of  the  first  writ  by  the  testator  within  six  years,  put  the  case  out  of  the  statute  of  limitations, 
as  in  the  case  where  one  makes  entry  to  avoid  a  fine;  and  the  case  is  not  like  to  the  case  of 
journeys-accounts,  where  the  first  writ  ought  to  be  continued  until  the  bringing  of  the  second 
writ,  because  this  is  to  bind  assets  that  were  at  the  time  of  bringing  the  first  writ,  or  to  avoid 
a  counter-plea,  or  the  like  *  *  *. 

(6)  By  sect.  7,  it  is  provided  and  enacted,  "that  all  and  every  person  and  persons  which 
now  have  any  of  the  said  actions,  writs,  avowries,  tcin  facias,  cognisance,  prescription,  title, 
or  claim  depending,  or  that  hereafter  shall  sue,  commence,  make,  or  bring  any  of  the  said  writs 
or  actions,  or  make  any  of  the  said  avowries,  cognisances,  prescriptions,  titles,  or  claim,  at  any 
time  before  the  feast  of  the  Ascension  of  our  Lord  God,  which  shall  be  in  the  year  of  our  Itord 
Grod  1546,  [38  H.  8,]  shall  allege  the  seisin  of  his  or  their  ancestors  or  predecessors,  or  his  own 
possession  and  seisin  ;  and  also  have  all  other  like  advantages  to  all  intents  and  purposes  in  the 
same  writs,  actions,  avowries,  cognisances,  prescriptions,  titles,  and  claims,  as  he  or  they  might 
have  had  at  any  time  before  the  making  of  this  statute;  this  act  or  any  thing  therein  contained 
to  the  contrary  notwithstanding." 

And  by  sect.  10,  it  is  provided,  "  that  if  any  person  or  persons  before  the  said  Feast  of  the 
Ascension  of  our  Lord  God,  which  shall  be  in  the  said  year  of  our  Lord  God  1546,  commence 
and  sue  any  of  the  said  actions  or  writs,  or  make  any  avowry,  prescription,  title,  or  claim,  and 
the  same  action,  writ,  avowry,  cognisance,  prescription,  title,  or  claiip  happen,  by  the  death  of 
any  of  the  parties  to  the  same,  to  be  abated  before  judgmeni  ca  determination  thereof  had,  that 
then  the  said  person  or  persons,  being  demandants  or  avowants,  or  making  any  such  cognisance, 
prescription,  title,  or  claim,  being  then  alive,  and  if  not,  then  the  next  heir  or  heirs  of  such  per- 
son or  persons  so  deceased  may  commence  or  pursue  his  or  their  action  and  salt,  and  make  his 
•  or  their  avowry,  cognisance,  prescription,  title,  or  claim,  for  or  upon  the  same  matter,  within 
one  year  next  after  such  action  or  suit  abated,  and  shall  have  and  enjoy  all  and  every  such 
liberty  and  advantage  to  sue,  demand,  avow,  declare,  or  make  their  said  titles,  claims,  or  pre- 
scriptions, within  the  said  one  year,  as  the  demandant  or  demandants  in  such  writ  or  writs 
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don  had  abated  by  the  death  of  the  king,  the  demandant  might  purchase  ^ 
new  scire  facias  by  journeys-accounts. (a)  [Cresswell,  J.  That  statute, 
*7821  ^^  *^^^  remarked  by  Lord  Lyndhurst,  C.,(6)  contains  a  proTision 
for  some  cases  of  abatement  by  the  death  of  parties.(c)  The  case 
pho ws  that  the  writ  by  journeys-accounts  is  at  least  quodam  modo  a  cootinu- 
ance  of  the  former  writ,  as  it  is  called  in  Spencer^s  case,  6  Co.  Rep.  9  b,  the 
resolutions  in  which  are  a  strong  authority  in  favour  of  the  demandant.  The 
effect  of  that  case  is,  that  nothing  could  be  vouched  that  had  occurred  after  the 
first  writ  was  purchased.  It  is  there  said,  "  and  regularly  a  writ  of  journeys- 
accounts  doth  not  lie,  but  between  those  who  are  parties  to  the  first  writ ; 
as  where  one  of  the  plaintiffs  dies,  or  one  of  the  defendants  ;{d)  but  in  no 
case  where  there  is  a  sole  plaintiff  or  demandant,  and  he  dies ;  there  his 
heirs  or  executors  shall  never  have  a  writ  by  journeys-accounts,  although  it 
be  in  qtuire  impedity  where  the  death  afler  six  months  is  peremptory,  "(e) 
The  latter  passage  will  be  relied  upon  by  the  other  side ;  but  the  authorities 
•TR*?!  ^'^^^*^  ^y  ^^^^  Coke  support  *the  first  proposition,  not  the  second,  (g) 
[Cresswell,  J.  A  case  in  Bro.  Abr.  tit.  Journeys  ^ccomptes^  pi. 
3f(/i)  bears  out  the  statement  of  Lord  Coke,  that  a  writ  cannot  be  sued  out 

abated,  or  as  such  as  did  avow,  or  make  cognisance,  title,  or  claim,  or  prescription,  shoald  or 
might  have  done,  had,  used,  made,  or  enjoyed  in  the  said  former  action  or  suit,  any  thing  in 
this  act  to  the  contrary,  notwithstanding." 

(a)  Scire  faciat  was  brought,  anno  36  H.  8,  upon  a  recovery  had  by  the  ancestor  in  a  writ 
of  formedon,  brought  anno  12  R.  2,  and  the  demandant  says,  that  all  those  that  were  tenant* 
of  the  land  were  dead  since  the  recovery,  and  that  the  land  in  demand  is  in  the  hand  of  the 
now  tenant ;  and  afterwards,  by  the  demise  of  the  king,  (Hen.  8,)  the  writ  of  scire  fariat  was 
abated,  and  the  demandant  purchased  a  new  scire  facias  by  journeys-accounts;  and  if  this 
second  writ  is  good  or  not,  was  the  question. 

Morgan — ^This  second  writ  '•  not  good ;  for  the  plaintiff  is  barred  from  having  this  by  the 
statute  of  prescription,  made  anno  32  H.  8,  inasmuch  as  the  plaintiff  here  supposes  the  re- 
covery in  the  time  of  R.  2,  by  which  recovery  the  plaintiff  can  not  claim  at  this  day,  because 
he  has  passed  his  time  by  the  statute ;  for  the  statute  is,  that  he  shall  be  barred  to  claim  tny 
lands  entailed,  if  neither  he  nor  his  ancestors  were  seised  within  fifty  years,  or  unless  he  made 
a  claim  before  the  year  38  H.  8 ;  and  this  plaintiff  brought  his  writ  according  to  the  statute, 
and  within  the  time  limited,  and  this  was  good ;  but  when  this  writ  abated  by  the  demise  of 
the  king,  he  could  not  have  another  writ;  for  the  best  words  to  aid  him  in  the  statute  are,  to 
wit,  if  any  plaintiff  or  defendant  dies,  that  the  writ  shall  be  purchased  by  journeys-accounts, 
and  no  party  shall  be  prejudiced;  but  the  case  here  is  not  within  the  compass  of  the  statute; 
and  tlierefore,  if  one  had  brought  before  the  year  88  H.  8,  a  writ,  and  this  had  been  abated  for 
false  Latin,  and  the  plaintiff,  after  the  year  38  H.  8,  had  purchased  another  writ,  and  his  time 
by  the  statute  had  passed,  this  lattep  writ  should  abate ;  so  here. 

Mmxtague  and  Jirotme  said  that  the  writ  was  good  enough. 

Shelley  and  Hinde  said,  that  if  the  re-summons  be  sued  out  of  the  first  scirt  facias,  it  is  good 
enough. 

(6)  Vide  ante.  Vol.  VL  p.  532. 

(r)  Vide  32  H.  8,  c.  2,  s.  10,  ant^.  Vol.  VL  532. 

{fi)  Citing  8  E.  3,  428,  and  10  E.  3,  498,  (Qu.  as  to  these  references,  there  being  no  such 
folios  in  either  edition)  ;  8  H.  5,  6  a,  (H.  8  H.  5,  fo.  6,  pi.  22) ;  7  H.  6,  17,  (Marbcry's  case, 
M.  7  H.  6,  fo.  16,  17,)  and  24,  25,  (M.  7  H.  6,  fo.  24,  pi.  7) ;  15  E.  3,  Fitzh.  Abr.  Jowneyt 
JinoiuptSy  14  ;  43  E.  3,  16,  (P.  43  E.  3,  fo.  16,  pi.  17.  Vide  ante.  Vol.  VI.  p.  529)  ;  40  E.  3, 
22,  (M.  48  E.  3,  fo.  22,  pi.  4)  ;  33  H.  6,  3,  {Sletle  v.  Erfiinglon,  H.  33  H.  6,  fo.  3,  pL  U) ; 
21  H.  6,  4«,  (P.  21  H.  6,  fo.  46,  pi.  23,  Jbbot  of  Torr  v.  TonningtohA 

(e)  Citing  19  E.  2,  Fitzh.  Abr.  tit  Darrnne  Presentment,  pi.  21  ;  F.  N.  B.  32,  C. ;  10  £.  3, 16, 
17:  (Dionise  la  Bivere's  case,  P.  10  E.  3,  fo.  16,  pl.8;  suprA,  p.  776.) 

(j;)  Vide  12  Mod.  570,  576,  577. 

(/i)  it  Dower.  The  tenant  dies:  the  demandant  brings  another  writ  of  dower ;  and  aheshsD 
not  have  advantage  of  joumeys-accounU  in  the  new  writ.     7  H.  6,  34."    P.  7  H.  6,  io.  34, 
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oy  journeys-accounts  in  the  case  of  the  death  of  a  sole  tenant.]  That  is 
the  only  authority  in  support  of  that  proposition.  It  appears,  from  Spencer^s 
case,  that  the  costs  of  the  first  writ  may  be  recovered ;  which  would  be 
strange  if  the  second  writ  were  not  a  continuance  of  the  first.  [Tindal,  C.  J. 
It  is  said  there  that  the  alleging  of  journeys-accounts  is  always  by  way  of 
counterplea,  or  of  replication.  Here,  it  appears  in  the  count.]  (a)  It  must  of 
necessity  do  so.  Berrington^s  case,  Litt.  Rep.  164,(6)  shows  that  where  a  writ 
is  sued  out  by  journeys-accounts,  the  original  writ  is  revived,  but  not  all  the 
proceedings  in  the  cause.  In  Dayrell  and  TMnn^s  case,  1  Leon.  22,  Dayrell 
brought  a  writ  of  error  against  Sir  John  Thinn  upon  a  judgment  had  by  the 
defendant  against  the  plaintiff's  father,  of  the  manor  of  Meyden ;  and  error 
was  assigned,  for  want  of  warrant  of  attorney.  Sir  John  Thinn  dying,  the 
plaintiff  brought  another  writ  of  error,  by  journeys-accounts,  *against  \*noA 
John  Thinn,  son  and  heir  of  the  said  Sir  John  Thinn ;  and  no  ob- 
jection was  taken  to  this  course.  In  Kinsey  v.  Heywardy  supra,  774,  8, 
infra,  785,  which  was  an  action  of  assumpsit  by  an  administratrix  against 
an  executor,  to  which  the  statute  of  limitations  was  pleaded,  it  appeared 
that  an  original  writ  was  sued  out  by  the  intestate  against  the  testator,  and 
after  his  death  another  writ  was  sued  out  by  the  intestate  against  the  defend- 
ants ;  and  one  of  the  principal  questions  in  the  case  was,  whether,  upon 
the  death  of  the  intestate,  the  plaintiff  could  sue  out  a  new  writ  as  by 
journeys-accounts,  so  as  to  avoid  the  statute  of  limitations.  It  was  held  in 
the  Common  Pleas  that  she  could ;  and  though  that  judgment  was  after- 
wards reversed,  (c)  it  was  upon  another  point,  namely,  that  there  was  no 
entry  of  continuances  on  the  record,  (d)  In  Elstoh  v.  JTiorowgoody  1  Ld, 
Raym.  283 ;  1  Salk.  393 ;  Comb.  428,  it  was  held,  that  an  executor  may 
have  a  writ  by  journeys-accounts,  in  respect  of  an  action  commenced  by  a 

pL  33.  There  the  writ  abated  for  false  Latin;  but  14  H.  4  is  referred  to  as  deciding  as  above. 
Bat  in  the  only  case  of  dower  and  journeys-accounts  in  14  H.  4,  (H.  14  H.  4,  fol.  22,  pi  .28,) 
that  point  did  not  arise.     See  14  Vin.  Abr.  tit  Journeyt-jiccounlSf  (B.)  9. 

(a)  Vide  supra,  p.  764, 

{by*  Berrington  and  his  wife  brought  a  writ  of  dower  against  seven  persons,  who  had  all, 
several  delays;  one  of  the  defendants  dies;  whereby  the  whole  writ  is  abated,  as  appears  by  45 
E.  3  ;  wherefore  they  brought  a  new  writ,  by  journeys-accounts.  And  Barkeley  moves  that 
they  could  not  have  their  delays  again,  because  the  6r8t  writ  is  revived ;  and  he  cites  Spencer's 
case,  Co.  Kep.  6,  10 ;  but  it  was  resolved,  per  tot  am  curiam,  that  only  the  original  is  revived, 
and  that  the  defendants  may  have  their  essoin  in  any  delay  again  ;  and  so,  per  Moyle,  prothono- 
tary,  it  had  been  resolved  as  to  the  essoin,  in  this  court  [C.  P.]  before,  in  a  Kentish  case." 

(r)  12  Mod.  568. 

((f)  The  case  was  secondly  argued  in  error.  On  the  first  occasion,  Holt,  C.  J.,  said,  **  It  is 
plain  journeys-accounts  will  not  lie  in  this  case ;  for  the  rule  is,  that  it  must  be  between  those 
that  were  parties  to  the  first  suit  And,  besides,  the  new  writ  is  to  be  the  same  with  the  for* 
roer ;  and  the  writ  that  lay  for  the  ancestor,  or  for  the  testator,  is  not  the  same  that  lies  for  the 
issue  or  executor,  but  one  of  another  nature.  If  an  assise  be  brought  within  twenty  years  ailer 
a  disseisin,  and,  before  judgment,  twenty  years  pass,  and  then  the  demandant  dies,  the  heir 
cannot  have  another  assise,  but  he  must  have  a  writ  of  entiy ;  and  it  will  be  hard  to  prove  the 
heir  can  proceed  by  journeys-accounts  in  that  case ;  for  it  is  another  writ  he  is  entitled  to  now 
by  the  death  of  his  ancestor;  yet  still  he  may  be  out  of  the  statute  of  limitation.**  12  Mod.  572 
And,  on  the  second  occasion,  his  lordship  said,  "  A  journeys-accounts  was  a  common  law  writ 
and  though  a  journeys-account  properly  did  not  lie  here,  being  not  between  the  same  parties 
and  it  were  hard  not  to  allow  a  revivor  of  the  first  writ  now  in  such  cases  as  this."    lb.  578. 
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•7851  temporary  executor  ;  (a)  though  he  could  not,  in  respect  of  an  •action 
commenced  by  a  temporary  administrator.  In  a  note  by  Seijt.  Hill, 
in  Booth  on  Real  Actions,  page  32,  n.  (o),  it  is  said,  "  The  writ  by  jour- 
neys-accounts is  a  continuance  of  the  first  writ ;  for  the  demandant  shall 
have  the  costs  of  the  first  writ,  and  must  be  in  the  same  court  where  the 
first  writ  was,  of  the  same  quantity,  and,  if  it  cariy  between  the  same  par- 
ties." (6)  In  Wilcox  V.  Hugginsy  Fitzg.  170,  289,  2  Stra.  906,  1  Barnard- 
iston,  335,  349,  382,  2  Barnardiston,  5, 15  Vin.  Abr.  tit.  Limilation.p.  103, 
Lee,  C.  J.,  described  a  writ  by  journeys-accounts  as  "  a  taking  up  aud 
pursuing  of  the  old  action  in  a  reasonable  time."(c)  In  Bro.  Abr.  tit 
Journeys- AccomptSy  and  14  Vin.  Abr.  tit.  Journey s-Accompts^  (B.)  11, 
(D.)  2,  4,  5,  (E.),  there  are  several  authorities  which  show  that  the  writ  by 
journeys-accounts  is  a  continuance  of  the  former  writ ;  as  where  the  former 
writ  was  abated  by  wager  of  law  of  non-summons,  {d)  The  passage  cited 
•7861  ^"^  relied  'upon  by  Lyndhurst,  C,  from  Brooke's  Reading  on  the 
•*  Statute  of  Limitations,  (32  Hen.  8,  c.  2,)  pp.  154,  155,  (e)  do  not 
affect  the  general  doctrine  of  journeys-accounts  ;  they  are  only  applicable 
to  that  particular  statute ;  and,  moreover,  the  work  is  a  very  doubtful  au- 
thority ;  it  is  only  a  reading  in  one  of  the  inns  of  court,  and  the  author  was 
probably  at  the  bar  when  he  composed  it.  Besides,  it  was  written  before 
the  case  in  Dalison,(gf)  where  the  very  argument  relied  upon  in  Brooke 
was  urged  in  vain.  In  the  judgment  in  TilUAdam  v.  The  Inhabilants  of 
Bristol,  2  A.  &  E.  389,  404,  S.  C.  4  N.  &  M.  144,  the  distinction  is 
pointed  out  between  the  applicability  of  the  doctrine  of  journeys-accounts 
to  the  case  of  the  death  of  a  sole  plaintiff  and  to  that  of  the  death  of  a  sole 
tenant. 

But  the  question  before  the  court  is  not  so  much  whether  the  writ  by 
journeys-accounts  can  properly  be  sued  out  under  the  circumstances  of  this 
case,  as  whether  the  court  can  so  decidedly  say  that  it  cannot,  as  to  inter- 
fere and  prevent  the  cause  from  proceeding,  and  the  point  from  being 
solemnly  argued  upon  the  record.     The  rule  is,  that  the  count  in  a  writ  of 

(a)  So,  an  executor  durante  minoritate  ;  the  reason,  as  stated  by  Treby,  C.  J.,  being,  that  the 
executorship,  in  such  case,  is  but  an  office,  both  parlies  making  but  one  executor. 

But  afterwards,  in  Kinsnf  v.  Hey  ward,  1  Lord  Raym.  432,  his  lordship,  referring  to  this  case, 
said,  « that  he  was  then  of  that  same  opinion ;  but  he  never  was  ashamed  to  retract  his  opuiion, 
when  he  is  convinced  upon  better  reason ;  and  for  this  reason  he  declared  that  he  thought  the 
said  judgment  was  not  maintainable,  upon  the  reasons  upon  which  it  was  given,  viz^  that  an 
executor  may  have  a  writ  by  journeys-accounts  upon  a  writ  abated,  brought  by  the  eiecutor 
durante  minoritate ;  but  the  judgment  was,  notwithstanding,  well  given  upon  other  reasons. 
But  in  no  case  can  a  writ  of  journeys-accounts  be,  but  by  the  same  plaintiffs,  or  some  of  them, 
who  were  plaintifis  in  the  former  writ.  And  to  say,  that  the  general  executor,  and  the  execu* 
tor  durante  minoritate,  were  as  one  person  in  the  office,  is  to  strain  the  point  too  far ;  for  it  must 
be  the  same  plaintiff,  not  only  by  representation,  but  by  name  ;  for  the  second  writ  is  a  con- 
tinuance of  the  first,  which  cannot  be  but  by  the  same  person,  not  only  in  representation,  or  in 
respect  of  their  office,  but  strictly  and  truly  the  same  person." 

(6)  Citing  6  Co.  Rep.  10  b,  (^Spencer's  case.)  (c)  TiUg.  290. 

(d)  Where  the  sheriff  returned  that  the  defendant  had  been  summoned,  and  the  latter  cam* 
with  his  compurgcUors,  and  swore  that  he  had  not  been  summoned.  Vide  Termes  de  la  Ley 
tit  Ley. 

(e)  Vide  ante,  VoL  YI.  pp.  532,  633.  (g)  Supra,  p.  780,  784,  note  (a). 
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right  must  show  a  seisin  within  sixty  years ;  and  the  count  here  will  be  bad 
upon  demurrer  unless  it  conforms  with  that  rule.  The  court  will  not  decide 
a  point  properly  to  be  raised  by  demurrer,  upon  a  motion  to  stay  proceed- 
ings ;  especially  after  plea.  The  cases  of  Leigh  v.  Leighy  2  N.  C.  464, 
2  Scott,  666,  668,  4  Dowl.  P.  C.  650,  and  Foot  v.  Collins,  2  Mylne  &  Cr. 
250,  have  no  application  to  the  present.  It  was  there  held,  that  resealing 
an  original  writ  was  the  same  thing  as  Issuing  a  new  writ ;  and  in  the  former 
case  this  court  set  aside  the  service  of  a  writ  of  summons  grounded  on  an 
original  writ  of  right,  which,  though  •sued  out  before  the  31st  of  r*^^ 
December,  1834,  had  been  resealed  after  that  time.  If  the  court  ^ 
had  given  effect  to  the  writ  under  such  circumstances,  the  consequence 
would  have  been,  that  the  writ  would  appear  to  have  issued  at  one  time, 
when  in  fact  it  issued  at  another.  In  Foot  v.  Sherify  2  N.  C.  528,  2  Scott, 
806,  4  Dowl.  P.  C.  652,  this  court,  upon  a  motion  to  set  aside  a  writ  of 
right  and  summons,  on  the  ground  that  the  writ  had  been  resealed  after 
service  of  the  summons,  refused  to  interfere,  as  having  no  jurisdiction,  the 
writ  not  having  been  returned.  In  that  case,  Tindal,  C.  J.,  said,  the  court 
of  Chancery  was  the  proper  tribunal  to  apply  to,  which  was  done  accord- 
ingly, and  the  writ  of  right  having  been  there  set  aside,  this  court  then  set 
aside  the  grand  cape;  {a)  but  here,  the  court  of  Chancery  has  refused  to  set 
aside  the  original  writ. 

Sir  T.  Wildey  Serjt.,  Kelly y  and  Grayy  (with  whom  was  F.  Bayleyy)  in 
support  of  the  rule  (I3th  of  April,  and  4th  of  May.)  The  first  application 
to  this  court  in  Foot  v.  Sherry  related  to  the  initiatory  process,  which  was 
the  proper  subject  of  an  application  to  the  court  of  Chancery :  as  the  writ 
issuing  under  the  great  seal,  this  court  could  not  set  it  aside.  But  if  the 
court  see  that  that  writ  cannot  be  carried  into  effect,  they  are  bound  to  try 
the  subsequent  proceedings,  as  was  done  in  Leigh  v.  Leigh,  In  that  case, 
setting  aside  the  service  of  the  writ  of  summons,  put  an  end  to  the  action. 
That  was  an  application  precisely  analogous  to  the  present.  There,  the 
writ  was  regular  upon  the  face  of  it ;  and  the  facts  were  brought  before  the 
court  by  affidavit ;  but  here,  the  writ  is  irregular ;  as  it  appears  to  have 
issued  after  the  period  limited  by  the  3  &  4  W.  4,  c.  27,  s.  36.  By  that 
statute,  the  writ  of  right — not  merely  the  'action — is  abolished.  r«7oo 
There  no  longer  exists  any  competent  authority  to  issue  it.  Sup- 
pose the  sheriff  had  refused  obedience  to  the  writ — could  the  court  have 
attached  him  ?  The  writ  is  of  no  more  authority  than  a  writ  of  latitat,  or  a 
bill  of  Middlesex,  which  have  been  virtually  abolished  by  the  2  &  3  W.  4, 
c.  39,  s.  1 ;  and  being  void,  the  proceedings  under  it  would  not  be  judi- 
cial, and  perjury  could  not  be  assigned  in  respect  of  any  thmg  stated  at  the 
trial.  [Cresswell,  J.  You  would  put  it  as  though  the  statute  had  said, 
the  court  of  Common  Pleas  shall  not  henceforward  try  a  writ  of  right. 
CoLTMAN,  J.  Or  you  may  consider  it  as  though  a  writ  issued  out  oi  the 
court  of  Chancery,  commanding  this  court  to  try  a  man  for  murder.]  ^p 
(a)  Foot  dem^Shirffft  2  Scott,  813,  6  DowL  P.  C.  68. 
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which  cases  the  whole  proceedings  would  obvioasly  be  coram  rum  judue. 
In  the  thirty-sixth  section  the  word  writ  is  used  as  the  process  by  which  the 
action  is  commenced ;  the  language  of  the  thirty-seventh  and  thirty-ei^itii 
sections  is  to  the  like  effect.(a)  Foot  v.  Collins^  2  Mylne  &  Craig,  250, 
was  decided  upon  the  same  principle.  Bradley  v.  Warburgy  11  M.  &  W. 
452,  is  a  further  illustration  of  it.  By  a  private  act  of  parliament,  4  &  5 
Vict.  c.  89,  incorporating  the  Patent-roUing-and-compressing-iron  Company, 
It  was  provided  that  every  judgment  against  the  nominal  defendant  might 
be  executed  against  the  person  and  estate  of  every  shareholder,  provideJ 
<<  that  no  such  execution  should  issue  without  leave  first  granted  by  the 
court  in  which  such  judgment  should  have  been  obtained,  upon  motion  ia 
court,  and  after  notice  of  motion :" — and  it  was  held,  in  that  case,  that  the 
fact  of  the  scire  facias  having  issued  without  the  leave  of  the  court,  could 
♦7891  "°^  ^^  pleaded  as  a  defence  •in  bar  of  the  action,  but  was  an  irregu- 
larity merely,  in  respect  of  which  an  application  might  have  been 
made  to  the  court  to  set  aside  the  writ. 

The  Lord  Chancellor's  opinion  in  this  case  was  obviously  very  strong, — 
that  the  writ  could  not  issue  by  journeys-accounts ;  but  his  lordship  seemed 
to  wish  that  the  question  should  be  raised  by  demurrer. (6)  If,  however, 
the  tenant  has  a  good  answer  to  the  writ  upon  the  merits,  it  seems  hard  that 
he  should  be  driven  to  peril  his  case  upon  the  issue  of  a  demurrer.  [Cress- 
well,  J.  The  argument  on  the  other  side  may  be  put  thus : — The  statute 
prevents  the  commencement  of  an  action  by  a  writ  of  right ;  but  this  is  not 
the  commencement  of  an  action  ;  it  is  merely  the  continuation  of  a  former 
action.]  In  fact  it  ts  a  commencement ;  the  statute  says  no  writ  of  right 
shall  be  brought,  &c.  Is  not  this  bringing  a  writ  ?  The  second  writ  is, 
word  for  word,  the  same  as  the  former  one.  When  a  writ  is  abated,  it  is 
determined.  Under  certain  circumstances  a  new  writ  may  be  brought ;  but 
it  cannot  be  a  continuation  of  the  former  writ,  which  is  at  an  end.  If  it 
were  a  continuance,  there  would  be  entries  on  the  record  to  show  it;  but 
there  is  no  precedent  to  that  effect.  Where  a  party  sued  out  a  writ  by 
journeys-accounts  he  coyld  not  avail  himself  of  the  old  essoins  in  the  writ, 
but  he  might  of  the  new  ones.  Pfe/iJ  administravit  and  non-tenure  had 
always  to  be  pleaded  with  reference  to  the  time  of  the  first  writ,  treating  it 
as  distinct  from  the  second  writ.  The  writ  by  journeys-accounts  is  spoken 
of  in  Termes  de  la  Ley  as  "  a  new  writ ;"  and  it  is  said  « this  second  writ 
shall  he  as  a  continuance  of  the  first"  upon  the  authority  of  Spencer^s  case, 
where  it  is  called  quodammodo  a  continuance.     So,  in  Walthall  v.  Jldrkh, 

•7901     ^^°'  ^^^'  ^^'  ^  ^^"'  ^^P*  ^^^'  ^^^'  ^^^'  *^^  ^^^  ^°  ^^  "^ 
a  continuance  of  the  former  writ."     Later  writers,  such  as  Serjt. 

Hill  in  the  note  to  Booth  on  Real  Actions  that  has  been  referred  to,  have 

left  out  the  qualifying  term  for  the  sake  of  brevity.     The  reason  why  the 

(a)  Quart.  In  both  these  sections  mention  is  msde  of  the  right  « to  maintain  an^  socfa  writ 
or  action.'* 

(6)  Vide  ante,  Vol.  VI.  p.  635. 
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costs  of  the  former  writ  were  given  in  the  second  writ,  was  because  it  was 
between  the  same  parties.  This  is  the  mere  effect  of  a  rCile  of  court 
grafted  upon  the  stat.  of  Gloucester;  as  at  common  law  no  costs  were 
given ;  Gilb.  Hist.  C.  P.  265;  3  Bla.  Comm.  399 ;  Phillips  v.  Bacon,  9  East, 
298 ;  and  that  rule  is  not  at  all  inconsistent  with  the  second  writ  being 
a  new  one.  [Cresswell,  J.  Is  there  any  instance  in  which  an  action 
by  journeys-accounts  was  maintained  against  the  defendant  who  could 
not  have  been  made  a  party  to  the  first  writ  ?]  Dionise  la  Biuere^s  case, 
10  E.  3, 16  a,  (P.  10,  E.  3,  fo.  16,  pi.  5,)  (a)  appears  to  be  to  that  effect, 
but  it  is  not  a  very  intelligible  report.  [Cresswell,  J.  The  inquiry  there 
seems  to  have  been  as  to  a  darrein  presentment,  which  is  a  very  different 
matter  from  the  present.  The  question  was,  who  had  the  right  to  present 
at  a  bygone  time  ?]  In  several  of  the  older  cases,  where  it  is  said  the  action 
"was  brought  by  journeys-accounts,  the  expression  would  seem  merely  to 
mean  that  it  was  brought  recently  or  freshly,  inasmuch  as  in  some  of  the 
cases  the  doctrine  of  journeys-accounts  would  not  apply.  There  is  nothing 
in  the  proceeding  by  journeys-accounts  to  do  away  with  the  abatement  of 
the  former  writ.  The  judgments  are  not  vacated  or  reversed.  The  new 
writ  contains  no  reference  to  the  former  one.  From  all  that  appears  upon 
the  present  writ,  the  action  may  be  brought  against  a  stranger ;  as  it  does 
not  there  appear  that  the  present  tenant  is  heir  of  the  tenant  in  the  former 
action.  The  tenant  is  summoned  in  the  same  form,  and  may  have  the 
benefit  of  essoins  as  in  a  new  action.  The  demandant  may,  and  probably 
must,  count  *(/«  novo.{a)  The  tenant  may  plead  a  new  defence  ;  r*7Qi 
though  he  is  excluded  from  certain  pleas  which  do  not  go  to  the 
merits  of  the  case,  such  as  non-tenure.  [Tindal,  C.  J.  That  is  a  dilatory 
plea,  which  only  gives  a  better  writ.]  The  only  instance  where  the  pro- 
ceeding by  journeys-accounts  appears  to  be  entered  upon  the  roll,  is  in  Rast. 
Ent.  107,  which  wae  a  writ  of  error,  where,  of  course,  the  entry  must  have 
been  made  on  the  roll  of  the  judgment  that  was  sought  to  be  re-  r^jao 
versed.    In  the  Y.  B.,  7  H.  6,  16,  22,(6)  there  is  a  case  upon  •the     '• 

(o)  Suprd,  p.  776,  n.  *'  i) 

(6)  In  Jlnon,  12  Mod.  229,  Treby,  C.  J.,  says,  "In  journeys-accomptsyou  shall  never  change 
your  count;  and  the  old  way  of  journey  s-accompts  was  to  pray  a  new  writ,  and  then  to  proceed 
on  the  former  roU."  * 

(c)  The  case  was  before  the  court  in  M.  and  in  P.  7  H.  6.  The  latter  report — from  the 
first  edition  of  the  Year-Books  (being  misprinted  and  unintelligible  in  the  second)  is  as  fol- 
lows:— 

Formedon  was  brought  by  a  daughter,  as  heir  to  her  father.  The  tenant  says  that  he  was  not 
tenant  the  day  of  the  writ  purchased,  or  ever  afterwards.  To  which  she  says,  that  formerly  the 
same  bow  demandant,  and  another,  her  coparcener,  brought  such  a  writ  against  this  same  now 
tenant,  and  afterwards  her  coparcener  died,  and  she  brought  this  writ  freshly  by  journeys* 
accounts :  with  this,  that  she  will  aver  that  the  tenant  was  tenant  of  the  freehold  after  the 
death  of  the  ancestor  of  whose  seisin,  dec.,  and  that  he  aliened  and  took  the  profits  at  the  day 
of  the  first  writ  purchased,  and  that  the  first  writ  was  purchased  within  the  year  after  the  title 
had  accrued  to  them ;  and  demands  judgment  if  the  writ  be  not  good  enough.  And  the 
tenant  says,  forasmuch  ai  the  non-tenure  is  not  denied,  neither  to  the  matter  alleged,  is  there 
any  law  to  put  him  to  answer. 

Newton,  [Serjt] — It  seems  to  me  that  the  writ  is  good ;  for  at  one  time  the  demandant  and 
her  coparcener  had  a  good  writ  against  the  now  tenant,  and  her  coparcener  is  dead  without  issu^ 


792  Davies,  Dem.  Lowndes,  Ten.  T.  V.  1844. 

Stat.  4  H.  4,  c.  7,(0)  where  a  woman  brought  formedon,  as  heir  to  her 

father,  and  the  tenant  pleaded  non-tenure  the  day  of  the  writ  purchased, 

^j-QQ,     nor  ever  •after,  the  demandant  counterpleaded  that  her  father  was 

seised  in  tail,  and  had  issue  the  demandant  and  a  sister,  and  after 

of  her  body,  such  death  shall  not  tarn  to  any  prejudice  of  the  demandant,  forasmuch  as  it  is  not 
her  default,  but  rather  the  act  of  God :  so  it  seems  to  mc  that  this  writ,  purchased  freshly,  is  a 
continuance  of  the  first  writ,  and  the  tenant  shall  stand  tenant  to  this  writ,  as  well  as  to  the 
first  writ.  And  in  case  she  who  is  dead  had  had  issue,  the  issue  and  the  other  (sister)  should 
have  had  a  good  writ  against  thia  now  tenant,  and  should  have  had  advantage  of  the  first 
writ. 

Cokein  [Cokaytif  J.  C.  P.]— -If  the  ancestor  brought  forroedon  against  a  tenant  who  aJiened 
pending  the  writ ;  still,  as  against  him,  he  remains  tenant :  but  if  the  demandant  dies,  although 
the  issue  purchases  a  writ  freshly,  he  shall  have  no  advantage  from  the  user  of  the  writ  by  his 
ancestor ;  no  more  here.  The  first  writ  was  brought  by  two  coparceners,  and  one  is  dead  with- 
out hrir  of  her  body :  so  by  her  death  a  new  title  of  the  entirety  has  accrued  to  the  demaudaot, 
and  at  the  time  of  this  title  accruing  the  tenant  was  not  tenant  in  fact,  nor  pernor  of  the  pro> 
fits ;  so  not  within  the  case  of  the  statute,  (1  R.  2,  c  9,  infra,  p.  794,  n.  (a),)  which  gives  tb« 
averment  tendered,  Ac,  (in  the  above  counter-plea.) 

S:runi^e.  [StrangwaySf  J.  of  C.  P.*| — If  a  husband  and  his  wife  bring  a  writ,  as  in  the  right 
of  the  wife,  against  one  who  is  tenant  by  form  of  the  statute,  which  writ  pends  a  year  and  a 
day,  suppose  that  the  husband  dies,  his  wife  shall  have  a  new  writ,  and  shall  have  the  advan- 
tage of  the  statute ;  so  here ;  vide  the  other  term,  (M.  7  H.  6,)  he  was  in  contraria  opiniane 
ideo  rcsorter.  (qu.^ ;  and  he  said  at  common  law,  if  one  wished  to  have  the  advantage  by  joui^ 
ney8.account8,  it  is  necessary  that  the  tenant  was  tenant  the  day  of  the  first  writ  purchased ; 
and  then,  if  the  writ  abated,  and  not  by  the  default  of  the' demandant,  and  he  purchased  a  new 
writ,  the  tenant  shall  not  allege  non-tenure  or  joint-tenure ;  but  you  are  not  in  that  case ;  (or 
the  tenant  was  not  tenant  at  the  day  of  the  first  writ  purchased,  so  you  cannot  maintain  this 
writ  by  the  common  law,  nor  by  the  statute  ;  for  the  statute  requires  that  he  be  tenant  who  was 
tenant  the  day  of  the  dying  of  the  ancestor,  and  pernor  of  the  profits  the  day  of  the  writ  purchased, 
and  that  your  writ  be  purchHsed  within  the  year  after  the  title  has  accrued  to  you.  knd  if  you 
take  your  title  by  the  father,  then  your  writ  is  not  purchased  within  the  year  aftei  »Qe  title  has 
accrued  to  you;  and  if  you*  take  your  title  by  the  death  of  your  sister,  then  he  was  not  tenant 
afler  the  death  of  your  sister ;  so  that  whether  you  claim  title  by  the  one  or  by  the  other,  one 
branch  of  the  statute  fails  you,  and  neither  by  the  common  law  can  your  writ  be  maintained, 
causa  qua  supra  ;  so,  it  seems  to  me  that  the  writ  shall  abate. 

Chant.  [Chaunlrellf  Serjt] — If  two  parceners  bring  a  writ  against  him  who  is  tenant  in  fact, 
and  afterwards  one  dies,  and  the  survivor  brings  a  new  writ,  and  the  tenant  alleges  non-tenure^ 
you  will  not  deny  that  the  demandant  shall  maintain  his  writ,  if  he  will  aver  that  the  tenant 
was  tenant  the  day  of  the  first  writ  purchased;  and  this  is  by  common  law.  And  in  like  man- 
ner, as  in  the  case  that  I  have  put,  the  tenant  was  tenant  in  fact  the  day  of  the  fircit  writ  pur- 
chased, so  was  the  now  tenant  in  our  case,  the  day  of  the  first  writ  purchased,  tenant  in  law 
by  the  statute,  so  that  by  the  statute  we  are  aided  (enabled)  to  aver,  that  he  was  tenant  by  the 
form  of  the  statute  the  day  of  the  first  writ  purchased.  And  as  to  the  rest,  namely,  that  this 
writ  is  freshly  purchased  by  journeys-accounts,  we  are  warranted  by  the  common  law ;  so  we 
have  the  common  law  and  the  statute  sitnul,  and  we  are  in  the  same  case  that  I  have  put  before, 
which  was  at  common  law:  so  the  writ  is  good.  , 

Niwton,  If  the  first  writ  had  been  brought  by  one  demandant  against  two  tenants,  who 
were  tenants  in  law  by  the  statute,  and  afterwards  one  had  died,  and  the  demandant  had  pui^ 
chased  a  new  writ  against  the  survivor,  and  he  had  alleged  non-tenure,  the  demandant  might 
have  ousted  him  by  saying  that  he  was  tenant  in  law  the  day  of  this  first  writ  purchased :  and 
the  cades  are  like,  unless  it  seems  to  you  that  by  the  death  of  the  sister,  a  new  title  has  ao> 
crued  to  the  demandant ;  and  it  seems  to  me  that  this  shall  not  change  the  case,  because  the 
tenant  was  not  tenant  in  fact :  so  not  within  the  case  of  the  statute :  and  it  seems  to  me  that 
this  shall  not  aggrieve  us ;  for  another  title  shall  not  be  intended  in  us,  nor  can  we  have 
claimed  any  other  title  than  is  comprised  in  our  vnrit  and  our  count ;  and  that  is,  that  we  claim 
as  heir  to  our  father,  and  claim  nothing  as  heir  to  our  sister.  But  if  we  had  made  the  descent 
by  our  sister,  peradventure  it  might  have  been  otherwise :  as  in  the  case  that  the  tenant  in  tail 
has  issue  two  sons  and  dies,  and  a  stranger  abates,  and  makes  a  feoffment,  and  continually 
takes  the  profits,  and  afterwards  the  eldest  son  dies  without  issue  of  his  body :  if  the  younger 
sou  brings  formedon  against  the  abator,  and  makes  the  descent  from  his  brother,  the  writ  shall 

(a)  For  note  (a)  see  next  page. 
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the  death  of  the  father,  the  daughter  •brought  formedon  and  the     r^iyoi 
sister  died,  and  then  the  demandant  brought  their  writ  freshly  by 


journeys-accounts,  and  averred  that  the  tenant  was  tenant  at  the  *time 
of  the  first  writ  purchased  ;  and,  after  long  argument,  the  writ  was 


[»795 


abate ;  for  the  abator  ib  not  tenant  after  the  title  had  accrued  to  him,  namely,  after  the  title 
comprised  in  his  writ.  Bat  if  he  bring  his  writ  against  the  abator  as  heir  immediate  to  his 
father,  without  making  mention  of  his  brother,  the  writ  is  good :  so  here. 

Ralfe,  (Seijt)  If  a  prtutpe  quod  rtddat  be  brought  by  two,  as  daughters  and  heirs,  and 
one  has  issue,  and  dies,  and  the  issue  and  the  other  brings  a  new  writ,  the  tenant  shall  well 
aay  that  he  too*  not  tenant  the  day  of  the  writ  purchased,  nor  ever  afterwardM ;  and  although 
the  demandants  tender  an  averment  that  he  was  tenant  the  day  of  the  first  writ  purchased, 
that  is  not  to  the  purpose ;  for  the  other  (the  surviving  demandant)  is  in  thi8  case  to  have  ad- 
vantage by  the  statute,  and  not  by  journey8-a<!counts ;  and  the  issue  is  .out  of  that  case,  for 
she  was  not  a  party  to  the  first  writ,  and  it  is  necessary  for  them  to  join  in  the  action ;  and 
therefore  it  is  necessary  for  them  to  bring  such  a  writ,  in  which  they  may  jom,  and  that  is — to 
have  a  writ  against  him  who  is  tenant  in  fact  80  here,  as  to  the  moiety,  this  now  demandant 
WAS  a  party  to  the  first  writ,  and  as  to  the  other  moiety  she  was  not  party :  for  although  the 
law  will  not  compel  her  to  make  herself  heir  to  her  sister,  still,  in  fact,  the  title  of  the  moiety 
has  accrued  to  her  by  the  death  of  her  sister  and  as  hd^  heir ;  for  if  «her  sister  had  a  nearer 
heir,  she  should  not  have  an  action  for  this  moiety :  erifo,  the  heir  shall  not  have  advantage  by 
juumeys-accounta,  of  the  writ  brought  by  her  aunt ;  and,  having  regard  to  the  moiety,  she 
brings  her  writ  as  heir,  and  not  as  she  who  was  party.  And  so  it  seems  to  me  that  as  to  that 
she  shall  not  have  the  advantage,  as  if  she  had  been  a  party  eim^tl, 

Chaunt,  It  seems  to  me  that  the  aunt  and  the  issue  shall  have  advantage  by  journeys- 
accounts  ;  for  although  the  one  is  in  the  case,  and  the  other  without,  it  shall  be  taken  most  for 
the  advantage  of  the  demandants ;  as  if  the  reversicvi  of  a  tenant  for  term  of  life  be  granted 
to  two  and  the  heirs  of  the  one,  in  that  case  one  may  have  a  writ  of  loosff ,  and  the  other  not ; 
yet,  for  the  advantage  of  the  one  who  may  have  the  action,  they  shall  join :  so  in  your  case. 
Babingion  (C.  J.  of  C.  P.)  If  it  be  as  Chauntrel  has  said,  the  reason  must  be  this, — that 
the  aunt  and  the  issue  cannot  sever,  forasmuch  as  they  demand  of  the  same  seisin :  where,  as 
in  the  case  at  the  bar,  there  is  but  one  demandant :  and  therefore  if  she  will  have  the  advan- 
tage of  the  statute,  it  is  necessary  for  her  to  have  several  writs :  and  as  to  the  moiety,  to 
which  she  was  a  party  at  first,  it  is  reason  that  she  shall  have  the  benefit  of  the  statute,  and 
not  as  to  the  other.  And  the  writ  at  another  day  was  awarded  good  in  all,  dec  Quod  noia*' 
In  Bro.  Abr.  tit  Jowmey^^ecomptet,  pi.  12,  the  case  is  shortly  stated ;  and  Newton  is  there 
made  to  say,  «  Where  a  man  brings  an  action  and  dies,  whereby  the  writ  abates,  his  heir  shall 
not  have  a  new  writ  by  journeys-accounts ;  for  it  seems  that  none  shaU  have  an  action  by 
journeys-accounts  but  one  who  was  a  party  to  the  first  writ,  and  against  him  who  was  a  party 
to  the  first  writ"  7  H.  6,  16,  is  referred  to;  but  the  passage  is  not  in  the  Year-Book.  The 
sentence  appears  to  have  been  uttered  by  Newton  arguendo ;  but  in  Vin.  Abr.  tit  Joumeys-Jle' 
counts  (C),  3,  it  is  referred  to  as  an  authority. 

(a)  The  argument  in  the  case  seems  rather  to  have  turned  upon  the  1  R.  2,  c  9,  which  is 
referred  to  in  the  Y.  B.,  7  H.  6, 16,  in  marg. 

By  that  statute,  after  reciting  that  » it  is  complained  to  the  king  that  many  people  of  the 
said  realm,  as  well  great  as  small,  having  right  and  Irue  title,  as  well  to  lands,  tenements,  and 
rents,  as  in  other  personal  actions,  be  wrongfully  delayed  of  their  right  and  actions,  by  means 
that  the  occupiers  or  defendants,  to  be  maintained  and  sustained  in  their  wrong,  do  commonly 
make  gifts  and  feoffments  of  their  lands  and  tenements  which  be  in  debate,  and  of  their  other 
goods  and  chattels  to  lords  and  other  great  men  of  the  realm,  against  whom  the  said  pursu- 
ants,  for  great  menace  that  is  made  to  them,  cannot,  nor  dare  not,  make  their  pursuits :  and 
al«o  on  the  other  part  complaint  is  made  to  the  king,  that  oftentimes  many  people  do  disseise 
others  of  their  tenements,  and  anon  after  the  disseisin  done,  they  make  divers  alienations  and 
feoffmAits,  sometime  to  lords  and  great  men  of  the  realm  to  have  maintenance,  and  sometime 
to  many  persons  of  whose  names  the  disseisees  can  have  no  knowledge,  to  the  intent  to  defer 
and  delay,  by  such  fiauds,  the  disseisees,  and  the  other  demandants  and  their  heirs,  of  their 
recovery,  to  the  great  hinderanoe  and  oppression  of  the  people :  It  is  ordained  and  established, 
that  from  henceforth  no  gift  or  feoffment  of  lands,  tenements,  or  goods  be  made  by  such  fraud 
or  maintenance ;  and  if  any  be  in  such  wise  made,  they  shall  be  holden  for  none  and  of  no 
value ;  and  the  said  disseisees  shall  from  henceforth  have  their  recovery  against  the  first  di^ 
seisors,  as  well  of  the  lands  and  tenements,  as  of  their  double  damages,  without  having  regard 
to  such  alienations,  so  that  the  disseisees  commence  their  suits  within  the  year  next  after  the 
diaseisin  done.  And  it  is  ordained  and  established,  that  the  same  statute  shall  hold  place  in 
VOL.  VII.  61  •  2  S 
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held  g«»od,  upon  the  ground  that  the  demandant  claimed,  and  took  bet 
•796"i  '^^^^^^j  ^  ^^^^  ^^  ^^^  *fether,  and  not  under  her  coparcener.  That 
case  was  brought  within  the  statute  under  discussion  ;  but  here  the 
object  sought  for  is  to  take  this  case  out  of  the  limitation  act.  The  effect 
of  the  statute  92  H.  8,  c.  2,  is  that  a  title  is  to  be  pronounced  upon  a  seisin 
of  sixty  years ;  but  the  remedy  is  not  to  be  affected.  The  stat.  3  &  4  W.  4, 
c.  27,  affects  both  title  and  remedy,  for  it  prohibits  the  action  altogether. 
The  case  in  Dalison,  p.  3,  was  a  scire  facias  on  a  judgment,  and  therefore 
not  within  the  32  H.  8,  c.  2.  A  scire  fiicias  on  a  judgment  is  a  judiciaJ 
writ,  and  the  proceeding  by  journeys-accounts  is  applicable  only  to  origi- 
nal writs ;  Fitz.- Abr.,  tit.  Journey s-Accomptes^  pi.  17.(a)  As  to  the  cases  in 
quare  impedity  that  form  of  proceeding  is  subject  to  peculiar  considerations ; 
and,  in  order  to  prevent  a  failure  of  justice,  rules  have  been  framed  with 
regard  to  it,  which  are  applicable  to  no  other  action.  Thus,  in  Co.  Lit. 
198  a,  it  is  laid  down;  « 16 two  tenants  in  common  be  of  an  advowson, 
and  a  stranger  usurp,  so  as  the  right  is  turned  to  an  action,  and  they  bring 
a  writ  of  quare  impedity  which  concerns  the  realty,  the  six  months  pass,  and 
the  one  dieth,  the  writ  shall  not  abate,  but  the  survivor  shall  recover; 
otherwise  there  should  be  no  remedy  to  redress  their  wrong.  And  so  it  is 
•7Q71  ^^  •coparceners."  And'again,  in  the  Cases  of  quare  impedity  7  Co. 
Rep.  25  b,  26  b,  it  is  said, "  A  quare  impedit  well  brought  by  divers, 
as  coparceners,  or  joint-tenants,  &c.,  shall  not  abate  by  the  death  of  one  of 
them,  nor  a  quare  impedit  brought  by  the  husband  and  wife  shall  not  abate 
by  the  death  of  the  wife,  because  otherwise  the  plaintiff  (if  the  six  months 
be  past)  would  be  without  remedy." 

[Talfourdy  Serjt.,  referred  to  the  3  &  4  W.  4,  c.  27,  s.  38,  to  show  that 
the  writ  of  right  was  not  completely  abolished  ;  and  also  to  Doe  dem,  Gil- 
hert  v.  RosSy  7  M.  &  W   102 ;  where,  by  a  will,  in  1789,  an  estate  was  de- 
vised to  A.  G.  M.  for  life,  with  remainder  as  he  should  by  deed  or  will  , 
appoint,  and,  in  default  of  appointment,  remainder  to  the  heirs  of  his  body, 

eiery  other  action  m  (or)  plea  of  land  where  such  lec^faients  he  made  by  frand  or  coUQsioD,to 
have  their  recovery  against  the  6rst  such  feoffor.  And  it  is,  to  wit,  that  this  statute  ought  to  be 
understood  where  auch  feofibrs  thereof  tatfe  the  profits." 

By  the  stat  4  H.  4«  c  7,  after  partly  reciting  the  former  art,  proceeds :  «  Our  said  lord  the 
king,  thinking  the  said  statute  to  he  very  mischievous  snd  prejudicial  to  his  people  because  of 
the  shortness  of  the  time,  hy  the  assent  of  the  said  lords,  and  at  the  request  of  the  common! 
aforesaid,  hath  ordained  and  established,  that  such  disseisees  shall  have  their  action  against  the 
'first  disseisor  during  the  life  of  the  same  disseisor,  so  that  such  disseisor  thereof  take  the  profit! 
at  the  time  of  the  suit  commenced :  And  as  to  other  writs  in  plea  of  bnd,  the  demandant 
shall  commence  his  suit  within  the  year  against  him  which  is  tenant  of  the  freehokl  at  the  time 
of  the  action  accrued  to  him«  so  that  such  tenant  thereof  take  the  profits  at  the  time  of  such 
suit  commenced,  notwithstanding  the  said  statute." 

(a)  ^Vlrc  Facia* :  the  tenant  says  that  the  land  was  given  to  him  for  t^rm  of  life,  the  rv- 
mainder  to  the  right  heirs  of  one  John,  whose  heir  is  within  age ;  and  we  pray  aid  of  him,  and 
that  the  parol  may  demur  during  his  norn^e ;  the  demandant  said  that  he  formerly  brought 
such  a  writ,  which  writ  was  variant  from  the  record;  and  this  writ  was  purchaied  bj 
jonmeys-aocounts,  and  he  of  whom  you  pray  (aid)  had  nothing  at  the  time  of  the  first  wnt 
brought:  judgment,  if  the  aid,  Ac  Wilby.  (Wylughby,)  Justice  of  C.  P^  Joumey!-tr- 
counta  lies  not  in  such  writs,  but  in  oriirinal  (wriU) ;  wherefore,  Ac,  M.  27,  E.  3,  84,  (of  the 
first  edition  of  tha  Year-Books,  M.  27,  E.  3,  lb.  8,  pi.  33,  of  the  second  edition.) 
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with  remainders  over:  in  1790  A.  G.  M.  levied  a  fine  to  the  use  of  himself 
in  fee,  and  afterwards  died  without  issue : — and  it  was  held  in  an  ejectment, 
where  the  lessors  of  the  plaintiff  claimed  as  heirs-at-law  of  A.  G.  M.,  that 
tlie  fine  created  a  discontinuance,  and  gave  a  tortious  fee  to  A.  G.  M.,  and 
that  his  heir-at-law  was  consequently  entitled  to  recover  in  ejectment,  the 
remainders  over  being  divested,  and  the  rights  of  the  remainder- men  only 
capable  of  being  enforced  by  real  action :  and  that  in  such  a  case  the  sta- 
tute 3  &  4  W.  4,  c.  47,  s.  38,  preserved  the  right  of  the  remainder-men  to 
bring  a  farme^on.] 

[TiNDAL,  C.  J.,  suggested  that,  as  the  third  plea  raised  the  question,  as 
to  whether  the  action  was  brought  in  time,  it  might  be  a  convenient  course 
to  withdraw  the  mise  and  the  pleas  pleaded  with  it,  leaving  the  question  to 
be  argued  upon  demurrer  to  the  third(a)  plea,  upon  an  understanding  that 
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if  the  determination  of  the  court  *were  against  the  tenant,  issue 
might  afterwards  be  joined  upon  the  general  •dnise.(6)  This  Tal- 
Jburdy  Serjt.,  declined.]  Cktr,  adv.  vulL 

Grayj  in  last  Trinity  term,  (12th  of  June,)  showed  cause  against  the  rule 
obtained  on  the  part  of  the  demandant(c)  for  rescinding  the  order,  allowing 
the  tenant  to  plead  the  special  pleas  together  with  the  general  mise.  The 
ground  upon  which  it  is  sought  to  rescind  the  order  is,  that  as  the  issue 
upon  the  general  mise  must  be  tried  by  the  grand  assize,  and  the  other 
issues  by  a  jury,  there  would  be  separate  modes  of  trial.  But  that  is  no 
valid  objection.  Writs  of  right  are  already  within  the  4  Ann.  c.  16,  s.  4, 
which  empowers  the  court  to  allow  several  pleas.  In  Anderson  v.  Andev' 
souj  2  W.  Bl.  1157,  where,  in  dower,  leave  to  plead  ne  ungues  seisie  and 
ne  ungues  accoupUy  was  denied,  the  reason  given  was,  that  the  two  pleas 
would  be  tried  in  two  several  jurisdictions — by  the  jury  and  by  the  certifi- 
cate of  the  ordinary.{rf)  Here,  the  issues  would  be  tried  before  the  same 
judges.  Harding  v.  Harding^  1  Com.  Rep.  148,  cited  in  Com.  Dig.  tit. 
Pleader^  (E.  2,)  is  to  the  same  effect ;  and  these  cases  seem  opposed  to 
Bobins  v.  Crutchley,  2  Wils.  118,  122,  127.  [Maule,  J.  The  grand 
assize  might  find  one  way,  and  the  jury  another  Can  you  not  prove  all 
you  wish  to  put  in  issue  by  these  special  pleas  under  the  general  mise  ?  The 
fine  set  up  by  the  second  plea  has  already  been  so  proved.]  In  Hardman 
V.  Cleggy  Holt,  N.  P.  C.  671,  issues  joined  upon  the  general  mise,  and  also 
upon  special  pleas,  were  tried  by  the  same  jury ;  and  the  same  thing  was 
recently  done  in  a  writ  of  right  tried  at  Lancaster.  [Tindal,  C.  J.  That 
was  by  consent  in  both  cases.]  The  difficulty  was  also  *got  over  rm'-rng 
by  consent  in  Jlssen  dem.  Clarke  ten.,  3  Wils.  419,  where  the 
fine  and  non-claim  were  given  in  evidence.  The  defences  raised  by  the 
special  pleas  are  all  very  material.  [Tindal,  C.  J. .  You  have  already  got 
the  opinion  of  this  court  upon  bott  the  former  trials,  and  also  of  the  court 
of  error,  that  the  fine  is  admissible  under  the  general  mise ;  it  cannot  there- 

(a)  Counting  the  mise  as  a  plea.  (c)  Sopii,  p.  773. 

(b)  The  mise  appears  to  form  a  complete  issue  ptr  se.  (d)  Vide  antd,  753. 
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.ore  be  necessary  to  plead  that  specially.  And  the  defences  raised  by  the 
diird  and  fourth  pleas  seem  to  me  also  both  open  to  you  upon  the  issue 
joined  on  the  mere  right.  The  demi-mark  being  tendered,  the  demandant 
must  prove  a  seisin  within  sixty  years.] 

Talfourdy  Serjt.,  and  E  V,  Williams^  (with  whom  was  Wilks^)  in  suppoil 
of  the  rule.  The  pleadings  in  a  writ  of  right  are  not  in  the  nature  of  ordi 
nary  pleadings ;  and  though  the  court  may  permit  various  pleas  under  the 
4  Ann.  c.  16,  they  will  exercise  a  discretion  in  doing  so,  and  will  not  allow 
pleas  which  require  different  modes  of  trial  to  be  pleaded'  together ;  An- 
derson V.  Anderson^  Harding  v.  Harding.  Till  lately  (a)  the  trial  upon  the 
general  mise  might  have  been  by  battle ;  Com.  Dig.  tit.  Battel^  (A.  2 ;) 
which  would  have  raised  a  much  greater  discrepancy  in  the  modes  of  trial 
than  in  these  cases.  All  the  matters  that  the  demandant  has  pleaded  may 
be  proved  under  the  general  mise ;  Dumsday  dem.  Hughes  ten.,  3  N.  C.  439, 
4  Scott,  209.  In  Gallon  dem.  Harvey  ten.,  1  B.  &  P.  192,  the  court 
refused  to  allow  the  mise  joined  in  a  writ  of  right,  to  be  tried  by  a  jaiy 
instead  of  the  grand  assize,  even  though  both  parties  consented. 

CSiT,  adv.  vuU, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  Two  rules 
0QQM  have  been  obtained  in  this  action  *upon  a  writ  of  right,  the  first  by 
the  tenant,  calling  on  the  demandant  to  show  cause  why  the  writ 
of  grand  cape  and  the  sheriff's  return  thereto,  and  also  the  count  delivered 
in  this  action,  and  all  other  proceedings  in  this  court,  should  not  be  set 
aside;  the  second,  on  the  part  of  the  demandant,  calling  on  the  tenant  to 
show  cause  why  he  should  not  elect  between  the  first  plea  of  the  general 
mise  and  certain  other  pleas  comprised  in  the  rule  to  plead  several  matters, 
and  why  either  the  said  first  plea,  or  such  other  pleas,  should  not  be  struck 
out  and  set  aside. 

With  respect  to  the  first  rule, — which  involves  a  question  of  far  more  im- 
portance than  the  other, — ^the  facts  are,  that  a  former  writ  of  right  was  sued 
out  on  the  6th  of  December,  1842,  by  the  present  demandant  and  her  late 
husband  (who  died  during  the  progress  of  that  suit,  and  whose  death  was 
duly  suggested  on  the  record)  against  William  Selby  Lowndes,  Esq.,  the 
tenant  of  the  tepements  sought  to  be  recovered ;  that,  upon  a  trial  at  the 
bar  of  the  court  of  Common  Pleas,  a  verdict  was  found  for  the  tenant,  but 
that,  upon  a  bill  of  exceptions  to  the  niling  of  that  court,  the  court  of  error 
awarded  a  venire  de  novo ;  that  the  cause  was  tried  a  second  time  at  the 
bar  of  the  court  of  Common  Pleas,  when  a  verdict  was  again  found  for  the 
tenant,  and  a  bill  of  exceptions  was  again  tendered  to  the  ruling  of  the 
court ;  but  that  between  the  date  of  the  second  verdict  and  the  argumeot 
on  the  second  bill  of  exceptions,  the  said  W.  S»  Lowndes,  the  sole  teoaot 
\o  the  writ  of  right,  died.  After  his  death,  namely,  in  Hilary  vacation, 
1843,  the  demandant  sued  out  a  new  writ  against  the  heir,  groundiDg  her 

(a)  Vide  00  G.  8,  c.  46. 


7  Manning  &  Granger.  800 

nght  to  do  so  upon  the  doctrine  of  a  writ  purchased  by  journeys-accounts. 
The  tenant  shortly  afterwards  made  an  application  to  the  Lord  Chancellor 
to  set  aside  the  writ  so  issued,  on  the  ground  that,  writs  of  right  having 
been  abolished  from  and  after  the  31st  of  •December,  1834,  by  the  r#oQt 
statute  3  &  4  W.  4,  c.  27,  no  writ  of  right  could  now  be  issued 
under  any  circumstances ;  and,  secondly,  that  the  right  of  proceeding  by 
journeys-accounts  did  not  hold  in  case  of  the  death  of  a  sole  tenant  in  the 
writ.  The  Lord  Chancellor,  after  expressing  an  opinion,  in  terms  which  it 
IS  impossible  to  misunderstand,  that  the  ground  of  the  objection,  declined 
however  to  act  upon  that  opinion  by.  quashing  or  setting  aside  the  writ,  on 
the  ground  that  the  same  objection  might  be  raised  upon  the  record  in  an 
ulterior  stage  of  the.  proceedings,  where  it  might  become  subject  to  the 
review  of  the  ordinary  tribunals  of  the  law. 

The  same  objections  have  been  raised  before  us  upon  this  application  to 
set  aside  the  count  and  all  the  judicial  process  that  has  been  issued  in  this 
court ;  and,  after  hearing  a  learned  argument  in  support  of,  and  against, 
such  application,  we  have  come  to  the  same  conclusion  as  that  adopted  by 
the  Lord  Chancellor,  and  for  the  same  reason,  viz.,  that,  by  analogy  to  the 
course  of  practice  adopted  in  this  and  other  courts  of  Westminster  Hall,  we 
ought  not,  upon  a  summary  application,  from  which  there  can  be  no  appeal, 
to  decide  upon  a  question  which  involves  the  final  determination  of  the 
rights  of  the  parties,  where  the  very  same  question  may  be  raised  on  the 
record,  and  thereby  not  only  the  judgment  of  this  court  be  obtained,  but,  if 
thought  necessary,  the  judgment  of  the  court  of  ultimate  appeal. 

It  is  obvious  that  such  is  the  case ;  for,  the  count  in  the  present  action 
necessarily  forms  part  of  the  record,  and  that  count  states  on  its  face  that 
the  former  writ  against  the  late  tenant  was  issued  before  the  passing  of  the 
late  statute  3  &  4  W.  4,  c.  27 ;  it  also  recites  the  count  upon  the  /ormer 
writ,  whereby  it  appears  that  the  demandant  Elizabeth  Davies  alleged  the 
seisin  in  Thomas  James  Selby,  deceased,  whose  heir  she  •states  her-  r»oAo 
self  to  be,  «  within  sixty  years  next  before  the  commencement  of 
that  suit ;"  it  also  sets  forth  all  the  subsequent  proceedings  in  the  former 
action,  down  to  the  giving  of  judgment  upon  the  second  writ  of  error,  and 
then  avers  the  death  of  the  sole  tenant  in  the  former  writ.  The  count  then 
states,  tliat,  "  by  reason  of  the  death  of  the  said  William  Selby  Lowndes, 
the  said  writ  of  right  and  the  suit  in  that  behalf  became  and  were  abated, 
and  that  thereupon,  by  journeys-accounts,  that  is  to  say,  within  fifteen  days 
next  after  the  giving  of  the  last-mentioned  judgment  by  the  said  court  of 
Exchequer  Chatnber,  the  demandant  freshly  brought  this  present  suit, 
wherein  she  now  counts:"  and  the  count,  after  setting  forth  verbatim  the 
writ  which  was  last  issued,  alleges  seisin  in  Thomas  James  Selby,  deceased, 
whose  heir  she  alleges  herself  to  be,  "  within  sixty  years  next  before  the 
commencement  of  the  said  suit,  wherein  the  said  Thomas  Davies  and  Eliza- 
beth his  wife  were  demandants,  and  whereof  the  present  suit  is  a  continria- 
tion  by  journeys-accounts  as  aforesaid." 

2s2 
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It  is  clear,  therefore,  that  every  objection  which  the  tenant  intends  to 
raise  against  the  validity  of  this  second  writ  of  right,  appears  on  the  record 
itself;  the  power  of  suing  a  writ  by  journeys-accounts,  where  the  former  has 
abated  by  the  death  of  the  sole  tenant ;  the  power  of  suing  out  any  writ  of 
right  by  journeys-accounts  after  the  passing  of  the  statute  3  &  4  W.  4,  c.  27; 
and  also  the  objection  that  the  seisin  of  the  ancestor  from  whom  the  de- 
mandant claims,  is  not  laid  within  sixty  years  next  before  the  teste  of  the 
writ  last  sued  out,  but  within  sixty  years  next  before  the  teste  of  the  furmer 
writ.  And  it  is  equally  clear  that  the  tenant  may  either  raise  his  objection 
to  the  proceeding,  and  call  for  the  decision  of  the  court  thereupon ,  at  the 
time  of  his  pleading,  by  demurring  to  the  count ;  or  he  may,  at  his  own 
*8031  ^P^^^'^'  >^serve  the  objection  until  after  the  trial  has  taken  place 
upon  'the  merits ;  at  which  time  the  objection  to  the  writ,  if  well 
founded,  will  be  equally  fatal  to  the  proceedings  as  at  the  present  time,  on 
the  principle  that  ^^  debite  Jimdamentum  /alKt  opus.^^ 

If  this  mode  of  deciding  the  question  upon  a  demurrer  had  not  been  open 
to  the  tenant ;  if  he  had  not  possessed  the  power  of  raising  the  question, 
whether  the  writ  was  valid  or  not,  before  a  superior  court,  except  by  pre- 
viously incurring  the  expense  of  a  new  trial ;  we  should  have  thought  it  our 
duty  at  once  to  quash  the  proceedings,  and  to  declare  the  writ  issued  in 
this  case,  by  journeys-accounts,  a  nullity.  But,  as  the  tenant  has  the  op- 
portunity of  bringing  the  question  at  once  before  the  court,  upon  the  record, 
as  a  simple  question  of  law,  we  think  he  can  have  no  right  to  complam,  if 
we  deHine  to  proceed  summarily,  and  if  we  think  it  right  to  leave  the  ques- 
tion jpen  to  discussion  before  the  highest  tribunal. 

Such  being  the  determination  at  which  we  have  arrived,  we  nevertheless 
think  it  rig)it  to  explain  the  ground  upon  which  our  opinion  is  founded, 
that,  in  the  present  state  of  the  law,  the  writ  by  journeys-accounts  cannot 
be  sued  out ;  in  order  that  the  demandant  may  have  the  opportunity  of  de- 
termining for  himself  the  expediency  of  incurring  additional  expense  in  a 
litigation  which  may  turn  out,  even  if  favourable  to  himself  on  the  merits, 
to  be  fruitless  in  the  event. 

The  broad  ground  upon  which  we  rest  our  opinion  that  the  present  writ 
by  journeys-accounts  cannot  be  supported  is,  the  operation  of  the  statute 
3  &  4  W.  4,  c.  27,  s.  36.  By  that  statute  it  is  enacted  that  no  writ  of 
right,  and  no  other  action,  real  or  mixed,  (with  certain  exceptions  named  in 
tlie  statute,)  shall  be  brought  after  the  31st  of  December,  1834.  The  words 
of  the  act  are  precise  and  peremptory ;  extending  to,  and  comprising,  all 
writs  of  right  whatever,  whether  originally  sued  out,  or  sued  out  by  jour- 
*8041  neys-accounts,  or,  which  is  contended  *to  be  the  case  before  us, 
sued  out  by  continuance.  The  question,  therefore,  becomes  this. 
Is  the  writ,  so  newly  sued  out,  another  and  different  writ  from  that  which 
was  first  sued  out  ?  If  it  is  so,  the  consequence  necessarily  follows,  that  it 
is  not  a  writ  allowed  by  the  law :  there  is  no  such  writ  in  existence,  no  of 
.  fice  from  which,  and  no  officer  by  whom,  such  new  writ  can  be  issued. 
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Aiid  that  it  is  a  new  writ,  is  the  language  of  all  the  books.  <«If  a  writ 
abates  without  the  default  of  the  demandant  or  plaintiff,  he  may  have  a  new 
writ  by  journeys-accounts,  viz.,  per  dietas  computatus  recerUer  tulit  aliud 
breve."  6  Rep.  10  b«,  The  expression  is  a  new  writ  and  aliud  breve.  In 
Termes  de  la  Ley,  tit.  Journeys-accounts ^  cited  by  the  demandant,  it  is  said 
he  may  purchase  a  neto  writ.  The  demandant  contends  that  it  is  not  in 
substance  a  new  writ,  but  a  continuance  of  the  old  writ ;  whereas,  as  it  ap- 
pears to  us,  strictly  and  properly,  it  cannot  be  a  continuance,  for,  it  is  not 
issued  until  after  the  old  writ  has  abated ;  and  Lord  Coke,  in  his  report 
above  referred  to,  calls  it  only  ^^quodammodo  a  continuance." 

The  statute  of  limitations,  32  Hen.  8,  c.  2,  expressly  gives  the  power  of 
suing  out  a  new  writ  in  the  case  of  abatement  of  the  former  by  death,  as  it 
expressly  enacts  <(  that  the  demandant,  if  alive,  or  his  next  heir,  may  pur- 
sue an  action  within  one  year  next  after  such  action  or  suit  abated,  and 
shall  enjoy  all  such  advantage  to  make  their  titles  within  the  said  one  yeai 
as  the  demandant  in  such  writ,  &c.,  should  or  might  have  had  in  the  said 
former  action  or  svU^  From  which  it  appears  that  the  second  writ  is  not 
a  continuance  of  the  first,  but  that  two  suits,  the  former  and  the  latter,  are 
distinct.  The  statute  21  Jac.  1,  c.  16,  s.  3,  makes  a  similar  legislative 
provision  for  the  plaintiff  bringing  a  new  action  within  one  year  next  after 
the  judgment  for  the  plaintiff  has  been  reversed  by  writ  of  error.  And  the 
entire  •silence  in  the  statute  now  under  consideration,  when  these  (-♦oak 
exceptions  are  found  in  the  former,  leads  to  the  conclusion  that  the 
common  law  cannot  introduce  such  a  provision  in  favour  of  the  demandant ; 
a  conclusion  to  which  the  two  cases  referred  to  in  Lord  Brooke's  Reading 
on  the  former  statute,  (pp.  154,  155,)  affords  a  strong  corroboration ;  for,  in 
those  cases  it  was  held,  that,  as  the  statute  only  made  provision  for  a  ne\i 
writ  where  the  former  suit  abated  by  death,  the  demandant  v^as  not  entidec 
to  sue  out  such  writ  by  journeys-accounts,  where  the  former  had  abated  b) 
any  other  cause,  though  without  the  default  of  the  demandant.  If,  then 
where  the  statute  ha«  made  actual  provision  for  a  new  w^rit  in  one  case,  viz., 
abatement  by  death,  such  provision  cannot  be  extended  to  any  other  species 
of  abatement,  there  can  be  no  legal  ground  for  qualifying  the  general  words 
of  the  statute  of  W.  4,  by  introducing  an  exception  upon  which  the  act  is 
altoguther  silent 

Without  entering  into  the  discussion,  whether  the  doctrine  of  journeys- 
accounts  applies  to  the  case  of  abatement  by  the  death  of  a  sole  tenant, — 
which  is  the  case  now  under  consideration, — we  have  arrived  at  the  con- 
clusion we  have  before  stated ;  but,  at  the  same  time,  for  the  reasons  before 
given,  we  think  the  first  rule  must  be  discharged. 

With  respect  to  the  second  nile,  the  question  is,  whether  fhe  tenant's 
mise  upon  the  mere  right  can  be  joined  with  other  pleas  which  raise  ques- 
tions of  fact  for  trial  by  an  ordinary  jury.  And  we  think  they  cannot  be 
joined  together.  The  mise  is  not  properly  a  plea,  but  a  defence  of  a  pecu- 
liar kind,  in  which  the  tenant  takes  upon  him  to  assert  that  he  has  a  better 
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title  than  the  demandant.  An  inspection  of  the  record  set  out  at  the  end 
of  the  third  volume  of  Blackstone's  Commentaries,  would  show  at  once 
♦8061  ^^^  incongruous  are  the  processes  for  the  *trial  of  the  issue  in  the 
one  case,  and  in  the  other.  The  oath  administered  to  the  recogni* 
tors  of  the  grand  assize,  is  a  different  oath  from  that  taken  by  the  jury. 
The  number  of  the  recognitors  is  different.  Many  of  the  issues  raised  by 
the  pleas  are  involved  in  the  trial  of  the  mere  right ;  and,  if  it  is  supposed 
for  a  moment  there  should  be  a  jury  to  try  the  issues,  and  that  the  mere 
right  should  be  tried  by  the  recognitors,  great  and  inextricable  confusion 
would  arise,  if  the  jury  found  one  way  and  the  recognitors  another.  No 
instance  has  been  pointed  out  where  this  has  been  claimed  and  allowed  as 
a  matter  of  right.  In  the  writ  of  right  tried  at  Lancaster,  which  was  re- 
ferred .  to  as  an  authority,  it  appears  the  issues  of  fact  were  tried  by  the 
recognitors,  by  consent.  We  cannot  but  think  the  allowing  of  such  a 
practice  by  consent  would  be  greatly  inexpedient,  and  would  make  any 
proceeding  against  witnesses  very  hazardous. 

We  cannot,  therefore,  without  any  authority  being  shown,  introduce  a 
new  practice  upon  this  occasion,  which  is  not  improbably  the  last  w»rit  of 
right  that  will  be  tried.  We,  therefore,  think  the  second  rule  must  be  made 
absolute.  Rules  accordingly. (a) 

(a)  The  remedy  by  journey i»-account8  is  applicable  to  personal  actions  as  well  sa  to  real  ac- 
tions. But  the  necessity  for  resorting  to  this  process  in  personal  actions,  is  in  a  great  measura 
obviated  by  the  statute  8  &  9  W.  3,  c.  1 1,  s.  7,  which  preserves  persona]  actions  from  abate- 
ment by  reason  of  the  death  of  one  of  several  plaintiffs  or  defendants,  in  cases  where  the  right 
of  action  survives  to  or  against  the  other  plaintiff  or  defendant.  And  the  principal  case  may 
be  considered  as  deciding  that,  in  the  case  of  the  death  of  a  sole  plaintiff  or  of  a  toU  defendant, 
resort  cannot  be  had  to  process  by  journeys-accounts. 
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Assumpsit  upon  an  agreement,  whereby — after  reciting  that  one  W.  in  his  lifetime,  mortgaged 
certain  premises  to  R.  and  B.  to  secure  3500/. ;  that  R.  and  B.  required  W.  to  procure  the 
plaintiff  to  join  him  in  a  bond,  as  a  collateral  security  for  that  sum  and  interest ;  that  the 
defendant  had,  since  the  death  of  W.,  taken  upon  himself  the  management  of  the  estate  of 
W.,  and  had  paid  to  R.  and  B.  3370/. ;  that  the  plaintiff  had  been  called  upon  as  surety,  and 
had  paid  to  R.  and  B.  130/. ;  that  the  defendant  bad  repaid  him  48/.,  leaving  82/.  due ;  that 
the  defendant  had  agreed  to  repay  the  plaintiff  the  82/.  out  of  the  moneys  which  might  arise 
from  the  sale  of  the  mortgaged  premises,  and  in  the  mean  time  to  appropriate  the  rents  to- 
wards payment  of  the  same,  as  the  plaintiff  had  a  lien  upon  the  premises  for  the  same;  that 
the  defendant  had  requested  the  plaintiff  to  release  and  convey  all  his  estate  and  interest  in 
the  premises  to  A.  and  L.,  arid  that  he  had  already  done,  reserving  to  himself  a  Hen  on  the  said 
property  f — it  was  witnessed,  that,  in  consideration  of  the  plaintiff's  having  paid  the  1 30/.  to  R.  and 
B.  in  part  discharge  of  the  mortgage,  and  in  consideration  of  his  having  released  and  conveyed 
all  his  esta^  and  interest  in  the  premises  to  A.  and  L.,  and  in  order  to  secure  to  the  plaintiff 
the  repayment  of  the  82/.,  the  defendant  undertook  and  agreed  with  the  plaintiff  to  pay  him 
the  same,  with  interest,  out  of  the  proceeds  of  the  premises  when  sold,  and,  in  the  mean  time, 
to  appropriate  the  rents  in  liquidation  of  the  same.  The  declaration  then  stated  that,  in  coii- 
nderation  of  the  premises,  the  defendant  promised  the  plaintiff  to  perform  the  agreement;  and 
alleged  for  breach,  that,  although  the  defendant  had  received  rents  to  a  sufficient  amount,  he 
bad  failed  to  pay : — Held  that,  inasmuch  as  the  declaration  did  not  ahow  that  the  plaintiff  ha^ 
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any  interest  in  the  premiflea.  except  that  which  he  reserved,  his  release  and  convejanoe,  though 
executed  at  the  defendant's  request,  formed  no  legal  consideration  for  the  promise  alleged  to 
have  been  made  by  the  latter. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  by  a  certain 
agreement  or  instrument  in  writing  made  by  the  defendant,  theretofore,  to 
wit,  on  the  22d  of  September,  1836, — after  reciting  that  one  Whitnall,  in 
his  lifetime,  released  and  assured  by  deeds  of  the  30th  and  31st  of  May, 
1832,  bis  freehold  dwelling-houses  and  hereditaments  at  Windsor,  in  Upper 
Parliament  Street,  inToxteth  Park,  unto  R.  Rockliff  and  H.  Bullen,  their 
heirs  and  assigns,  by  way  of  mortgage,  to  secure  the  repayment  of  3500^. ; 
and  also  reciting  that  the  said  RocklifTand  Bullen  required  the  said  r«OQo 
*  Whitnall  to  obtain  the  plaintiff  to  join  him  in  a  bond  as  a  collate- 
ral security  further  to  secure  the  repayment  of  the  said  sum  of  3500^.  and 
interest ;  and  also  reciting  that  the  defendant  had,  since  the  death  of  the 
said  Whitnall,  taken  upon  himself  the  management  of  the  estate  of  the  said 
Whitnall,  and  had  paid  to  the  said  Rockliff  and  Bullen  3370/. ;  and  also 
reciting  that  the  said  Bullen  and  Rockliff  had  called  upon  the  plaintiff  for 
payment  of  the  said  mortgage,  and  he  was  surety  for  the  said  Whitnall  in 
the  said  bond,  and  that  the  plaintiff  thereupon  paid  to  the  said  Bullen  and 
Rockliff  the  sum  of  130/.  on  the  1st  of  May,  1835;  and  also  reciting  that 
tlie  defendant  had  repaid  the  plaintiff  the  sum  of  48/.,  leaving  due  to  him 
the  sum  of  82/.,  and  that  such  last-mentioned  amount  the  defendant  had 
agreed  to  repay  the  plaintiff  out  of  the  moneys  which  might  arise  from  the 
sale  of  the  said  hereditaments  and  premises  when  the  same  should  be  sold, 
and  in  the  mean  time  to  appropriate  the  rents  of  the  said  hereditaments  and 
premises  towards  payment  of  the  same  sum,  as  the  plaintiff  had  a  lien  on 
the  said  hereditaments  and  premises  for  the  said  sum  of  82/. ;  and  also  re- 
citing thai  the  defendant  had  requested  the  plaintiff  to  release  and  convey  all 
his  estate  and  interest  in  the  said  hereditaments  and  premises  to  Alison  and 
Lenox,  and  that  that  he  had  already  done^  reserving  to  himself  a  lien  on  the 
said  property  as  aforesaid — It  was  by  the  said  agreement  or  instrument  in 
writing  witnessed,  that,  in  consideration  of  the  plaintiff *s  having  paid  to  the 
said  Bullen  and  Rockliff  the  said  sum  of  130/.,  in  part  discharge  of  the  said 
mortgage,  and  in  consideration  of  the  plaintiff's  having  released  and  con- 
veyed all  his  estate  and  interest  in  the  said  hereditaments  to  Alison  and 
Lenox,  {reserving  to  himself  the  said  lien^)  and  in  order  to  secure  to  the 
plaintiff  the  repayment  of  the  said  sum  of  82/.,  he  the  defendant  did  thereby 
for  himself  undertake  and  agree  *with  the  plaintiff,  his  executors,  r*oAQ 
administrators  and  assigns,  to  pay  to  him  or  them  the  said  sum  of 
82/.,  with  interest  thereon,  out  of  the  proceeds  to  arise  from  the  sale  of  the 
said  hereditaments  and  premises,  when  the  same  should  be  sold,  and,  in 
the  mean  time,  and  until  such  sale  was  effected,  to  appropriate  the  rents  of 
the  said  hereditaments  and  premises,  in  liquidation  of  the  said  sum  so  due 
to  the  plaintiff  as  aforesaid ;  as  by  the  said  agreement  or  instrument  in 
writing,  reference  being  thereunto  had,  will  appear:  Averment,  that,  the 
VOL.  VII.  62 
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said  agreement  or  instruaient  in  writing  being  so  made  as  aforesaid,  he,  the 
defendant,  in  consideration  of  the  premises,  afterwards,  to  wit,  on  the  said 
22d  of  September,  1836,  promised  the  plaintiff  to  observe  and  perform  the 
said  agreement  or  instrument  in  writing,  in  all  things  therein  contained  aod 
on  his  the  defendant's  part  to  be  observed  and  performed;  that,  after  the 
said  agreement  or  instrument  in  writing  was  made  as  aforesaid,  and  before 
the  said  sale  therein  mentioned  was  effected,  to  wit,  on  the  30th  of  Sep- 
tember, 1836,  and  on  divers  other  days  between  that  day  and  the  com- 
mencement of  the  suit,  the  defendant  received  the  ^id  rents  in  the  said 
agreement  or  instrument  mentioned,  to  a  large  amount,  to  wit,  to  the 
amount  of  2000/.,  which  he  could  and  might  and  ought,  according  to  the 
said  agreement  or  instrument  in  that  behalf,  to  have  appropriated  in  liqui- 
dation of,  and  which  were  sufficient  to  liquidate,  the  said  sum  of  82/.  sp  due 
to  the  plaintiff  as  aforesaid ;  yet  the  defendant,  disregarding  the  said  agree- 
ment or  instrument  and  his  said  promise,  did  not  nor  would,  although  there- 
tofore, to  wit,  on  the  1st  of  September,  1839,  requested  by  the  plaintiff  so 
to  do,  appropriate  the  said  rents  so  received  by  him  as  aforesaid,  or  any 
part  thereof,  in  liquidation  of  the  said  sum  of  82/.  so  due  to  the  plaintiff  as 
aforesaid,  or  pay  the  same  rents,  or  any  part  thereof,  to  the  plaintiff  on  ac- 
*fil01     co^'^^  or  in  discharge,  or  part  discharge,  of  that  •sum  of  money,  or 
otherwise  howsoever,  but  wholly  refused  so  to  do,  and  the  last- 
mentioned  sum  of  82/.  is  still  wholly  unliquidated,  and  wholly  due  and 
unpaid  to  the  plaintiff.  ' 

To  this  count  the  defendant  pleaded  amongst  others  two  special  pleas,  to 
the  replications  to  which  he  demurred  specially.  Upon  the  argument  in 
Easter  term  last,  however,  the  defendant  abandoned  the  pleas,  and  ob- 
jected to  the  declaration. 

Dowlingj  Serjt.,  for  the  defendant.  Three  objections  arise  on  the  de- 
claration :  first,  it  discloses  no  consideration  for  the  promise  alleged ;  secondly, 
the  consideration  (if  any)  is  a  mere  moral  consideration ;  thirdly,  the  con- 
sideration being  executed,  it  can  only  sustain  an  implied  promise; (a) 
whereas  the  promise  alleged  is  a  different  one,  being  an  express  promise. 

Construing  the  declaration  most  favourably  for  the  plaintiff,  it  appears  that 
he  having  become  surety  for  Whitnall,  the  mortgagor,  paid  130/.  to  the 
mortgagees ;  that  the  defendant — who  had  taken  upon  himself  the  manage- 
ment of  Whitnall's  estate, — had  repaid  him  48/.,  and  promised  to  pay  him 
the  residue  out  of  the  proceeds  thereof;  and  that  the  plaintiff,  at  the  request 
of  the  defendant,  released  and  conveyed  all  his  interest  in  the  premises  to 
Alison  and  Lenox,  reserving  to  himself  a  lien  on  the  property.  This  state- 
ment of  facts  does  not  disclose  any  consideration  whatever  for  the  defend- 
ant's promise.  The  only  interest  the  plaintiff  ever  had  in  the  premises  was 
the  lien,  which  entitled  him,  in  equity,  to  stand  in  the  position  of  the  mort- 
gagees. Copis  V.  Middkton,  Turn.  &  Russ.  224.  The  recital  that  the 
defendant  had  released  all  his  estate  and  interest  in  the  property,  except  bis 

(a)  Qiuart, 
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lien,  is  in  effect  to  say,  that  he  had  •released  nothing.  Possibly  r#oi  i 
the  consideration  might  have  been  good  if  it  had  been  alleged  that 
the  plaintiff  had  executed  some  instrument  purporting  to  convey  an  interest. 
In  Wilkinson  v.  Olwiera^  1  N.  C.  490,  1  Sc.  461,  the  declaration  stated 
that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
given  the  defendant  a  letter  written  by  0.,  since  deceased,  by  means  of 
which  letter  the  defendant  was  enabled  to,  and  did,  determine  controversies, 
and  obtain  a  large  portion  of  O.'s  effects,  the  defendant  promised  to  give 
the  plaintiff  1000/. :  and  it  was  held  that  the  declaration  disclosed  a  suf- 
ficient consideration  to  sustain  an  action  on  the  promise.  So  here,  if  the 
declaration  had  stated  that  the  plaintiff  had  executed  an  assignment,  it 
might  have  been  sufficient ;  but  the  only  consideration  alleged  is,  the  assign- 
mg  of  his  interest;  whereas  he  had  none  to  convey. 

Secondly.  The  only  consideration  that  appears  upon  the  face  of  the 
declaration  (if  any)  is  a  mere  moral  consideration,  to  which  the  law  will 
give  no  effect.  A  past  consideration  will  not  support  a  subsequent  promise , 
Jeremy  v.  Goochmanj  Cro.  Eliz-  442 ;  Barker  v.  Halifax^  lb.  741 ;  Docket  v. 
Voyelj  lb.  885.  The  law  does  not,  in  truth,  give  effect  to  any  but  an  exe- 
cutory (a)  consideration.  It  may  be  said  that  the  consideration  here  is  not  - 
simply  an  executed  consideration,  because  it  is  stated  that  the  defendant 
had  requested  the  plaintiff  to  convey.  But  a  mere  request  is  of  no  avail. 
Lampleigh  v.  Braithwait,  Hob.  105,  Sir  F.  Moore,  866.  The  promise 
alleged  and  the  promise  implied  by  law,  must  be  co-extensive.  Veitch  v. 
Russell,  3  Q.  B.  928,  3  G,  &  D.  198.  [Tindal,  C.  J.  That  case  shows 
that  a  subsequent  express  promise  will  not  *convert  that  into  a  debt  r^oio 
which,  of  itself,  was  not  a  legal  debt.]  It  establishes  that  an  '• 
express  promise  cannot  be  supported  by  a  moral  consideration. 

Thirdly.  If  the  court  think  that  any  promise  can  be  implied  from  the  facts 
stated,  it  will  not  be  the  promise  alleged.  It  is  clear  that  ah  executed 
consideration  will  only  sustain  such  a  promise  as  the  law  will  imply. 
Brown  v.  Crump^  1  Marsh.  567,  6  Taunt.  300.  In  Granger  v.  CollinSy 
6  M.  &  W.  458,  the  declaration  (in  assumpsit)  stated,  that  whereas  before 
and  at  the  time  of  making  the  agreement  thereinafter  mentioned,  the  de- 
fendant held  the  house  and  premises  thereinafter  mentioned,  for  the  residue 
of  a  term  of  years,  and  thereupon  afterwards,  to  wit,  on,  &c.,  agreed  to  let 
to  the  plaintiff,  who  then  agreed  to  take  of  the  defendant  the  said  house  and 
premises  at  a  certain  rent ;  and,  in  consideration  of  the  premises ,  the  de- 
fendant promised  the  plaintiff  that  he  should  quietly  hold  and  enjoy  the  said 
house  and  premises  during  the  said  term,  without  any  eviction  from  the  parties 
entitled  to  the  reversion ;  nevertheless  he  the  ptaintiff  was  evicted  by  the 
party  entitled  to  the  reversion.  The  declaration  was  held  bad  on  demurrer, 
irasmuch  as  the  plaintiff  having  declared  on  the  simple  relation  of  landlord 
and  tenant,  no  such  duty  as  that  laid  on  the  defendant's  promise  arose  from 
that  relation.  So,  in  Hopkinson  v.  Logan^  5  M.  &  W.  241,  it  was  held 
(a)  {.  t.  execatory  in  iti  inceptuftu 
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that  an  executed  consideration,  whereon  the  law  implies  a  promise  to  pay 
on  request,  (as,  upon  an  account  stated,)  is  not  sufficient  to  support  a  pro- 
mise to  pay  at  a  future  day.  Parke,  B.,  there  said:  «llie  promise  which 
arises  in  law  upon  an  account  stated  is,  to  pay  on  request,  and  any  other 
promise  is  nudum  pactum,  unless  made  upon  a  new  consideration."  Alder- 
son,  B.,  said :  «  The  consideration  is  clearly  executed,  and  the  promise  which 
the  law  implies  thereon  is,  to  pay  on  request.  In  order  to  convert  that 
•8131  *P'''^'°ise  into  a  promise  to  pay  at  a  future  day,  there  must  be  a  new 
consideration."  And  Maule,  B.,  said :  « I  agree,  that  an  executed 
consideration  is  no  consideration  for  any  other  promise  than  that  which  the 
law  would  imply ;  if  it  were,  there  would  be  two  co-existing  promises  on  one 
consideration."  Here,  the  plaintiflf  must  proceed  on  the  promise  implied  by 
law ;  and  if  the  court  cannot  imply  any  promise  at  all,  or  if  it  cannot  imply  the 
promise  laid  clearly,  the  declaration  is  bad.  Jackson  v.  Cohbiriy  8  M.  &  W.  790» 
1  Dowl.  N.  S.  96.  In  Boscorla  v.  Thomas,  3  Q.  B.  234,  2  Gale  and  D.  508, 
the  declaration  (in  assumpsit)  stated  that,  theretofore,  to  wit,  on  the  29th  of 
September,  1840,  in  consideration  that  the  plaintiff  at  the  request  of  the 
defendant  had  bought  of  the  defendant  a  certain  horse  at  a  certain  price,  to 
wit,  30/.,  the  defendant  promised  the  plaintiff  that  the  horse  was  sound  and 
free  from  vice.  It  was  held,  in  arrest  of  judgment,  that  the  promise  ap- 
peared to  have  been  made  in  respect  of  a  precedent  executed  consideration ; 
that  it  must  be  taken  to  have  been  an  express  promise,  but  that  no  express 
promise  on  such  a  consideration,  though  executed  at  request,  could  extt-nd 
beyond  the  promise  which  the  law  would  imply  while  the  consideration  was 
executory ;  that  at  the  time  of  the  sale  the  only  implied  promise  was  to 
deliver  the  horse  on  request,  and  that,  after  the  sale,  therefore,  there  was 
no  consideration  for  the  subsequent  express  promise  of  warranty. 

Charmellj  Serjt.,  contra.  The  declaration  is  good.  The  defendant's  pro- 
mise beingiaid  to  have  been  made  in  consideration  of  the  premises,  that 
is,  of  all  that  is  stated  in  the  foregoing  part  of  the  declaration,  it  is  sub- 
mitted that  the  facts  alleged  disclose  a  sufficient  legal  consideration.  Ad- 
*8141  '^^^^^^S  ^^^^  ^  ^^^  moral  ^consideration  ordinarily  will  not  sustain 
a  promise,  here  a  legal  consideration  is  apparent.  If  the  defend- 
ant had  any  estate  or  interest  to  convey,  his  parting  with  it  at  the  defend- 
ant's request,  would  be  an  ample  consideration  :  and  upon  this  declaration 
it  is  not  competent  for  the  defendant  to  say  that  the  plaintiff  did  not  release 
sdme  interest  in  the  mortgaged  premises.  Having  paid  money  as  surety 
for  the  mortgagor,  he  would  stand  in  his  place,  and  if  any  interest  can  be 
inferred  beyond  the  lien,  there  is  a  good  consideration.  The  difficulty 
arises  on  the  words,  "reserving  to  himself  a  lien  on  the  said  property." 
The  fair  meaning  of  that  is,  that  the  plaintiff  had  given  up  his  lien  so  far  as 
regarded  Alison  and  Lenox,  but  preserved  it  as  between  himself  and  the 
defendant.  As  to  the  second  point,  the  rule  upon  this  subject  is  well  laid 
down  in  1  Wms.  Saund.  264,  n.,  where  it  is  said  that  <<  a  past  consideration 
IS  not  sufficient  to  support  a  subsequent  promise,  unless  there  was  a  request 
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by  the  party,  either  express  or  implied,  at  the  time  of  performing  the  con- 
sideration ;  (a)  but  where  there  is  an  express  request  at  the  time,  it  will  in 
all  cases  be  sufficient  to  support  a  subsequent  promise."  Here,  what  is 
treated  as  a  past  consideration  is  stated  to  have  been  done  because  of  the 
defendant's  request.  Cases  have  been  cited  to  show  that  the  past  consi- 
deration here  stated,  does  not  support  the  particular  promise  alleged  in  the 
declaration :  but  those  cases  are  distinguishable ;  as,  in  all  of  them,  the 
promise  implied  by  law  difiered  widely  from  that  alleged  on  the  face  of  the 
declaration.  The  question  how  far  a  moral  consideration  will  support  a 
subsequent  express  promise,  is  discussed  by  Lord  Denman,  in  Eastwood 
V.  Kenytm,  11  Ad.  &  E.  438,  3  P.  &  D.  276.  Here,  looking  at  the  whole 
declaration,  a  sufficient  consideration  appears  for  the  promise  laid. 

Cur.  adv,  vulL 

•TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  r*oic 
was  a  declaration  in  assumpsit  upon  a  special  agreement,  to  which 
the  defendant  pleaded,  amongst  others,  two  special  pleas,  namely,  the 
fourth  and  iSfth  pleas,  to  which  the  plaintiflf  demurred  ;  and  the  defendant 
demurred  specially  to  the  plaintiiTs  replication  to  the  third  plea.  But  it  is 
unnecessary  to  advert  to  the  particular  state  of  the  pleadings,  as  it  was  ad. 
mitted  by  my  brother  Dowlingy  on  the  argument  for  the  defendant,  upon 
an  objection  taken  to  the  fourth  and  fiflh  pleas,  that  he  could  not  support 
those  pleas,  and  the  whole  argument  before  us  turned  on  the  sufficiency  of 
the  declaration. 

Two  objections  were  made  to  the  declaration, — first,  that  it  did  not 
show  any  consideration  fpr  the  promise  by  the  defendant ;  secondly,  that 
the  promise  was  laid  in  respect  of  an  executed  consideration,  but  was  not 
such  a  promise  as  would  have  been  implied  by  law  from  that  consider- 
ation ;  and  that,  in  point  of  law,  an  executed  consideration  will  support  no 
promise,  although  express,  other  than  that  which  the  law  itself  v^ould  have 
implied.  The  cases  cited  by  the  defendant,  viz.,  Broum  v.  Crumpy  1  Marsh. 
567, 6  Taunt.  300 ;  Granger  v.  Collins^  6  M.  &  W.  458 ;  Hopkins  v.  Logan, 
5  M.  &  W.  241, 7  Dowl.  360 ;  Jackson  v.  CobUn,  8  M.  &  W.  790,  1  Dowl. 
N.  S.  96 ;  and  Roscorla  v.  Thomasy  3  Q.  B.  234,  2  Gale  &  D.  508,  certainly 
support  that  proposition  to  this  extent, — that,  where  the  consideration  is 
one  from  which  a  promise  is  by  law  implied,  there  no  express  promise 
made  in  respect  of  that  consideration  after  it  has  been  executed,  differing 
from  that  which  by  law  would  be  implied,  can  be  enforced.  But  those 
cases  may  have  proceeded  on  the  principle  that  the  consideration  was  ex- 
hausted by  the  •promise  implied  by  law,  from  the  very  execution  r«8i6 
of  it ;  and,  consequently,  any  promise  made  afterwards  must  be 
nudum  pactum,  there  remaining  no  consideration  to  support  it.  But  the 
case  may,  perhaps,  be  different  where  there  is  a  consideration  from  which 
no  promise  would  be  implied  by  law ;  that  is,  where  the  party  suing  has 
sustained  a  detriment  to  himself,  or  conferred  a  benefit  on  the  defendant, 
(a)  Vide  intd,  Vol.  L  p.  %M,  o. 

2T 
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at  his  request  J  under  circumstances  which  would  not  raise  any  implied  pro- 
mise. In  such  cases  it  appears  to  have  been  held,  in  some  instances,  that 
the  act  done  at  the  request  of  the  party  charged,  is  a  sufficient  consideration 
to  render  binding  a  promise  afterwards  made  by  him  in  respect  of  the  act 
so  done.  Hunt  v.  Bate^  Dyer,  272,  and  several  cases  mentioned  in  the 
margin  of  the  report  of  that  case,  seem  to  go  to  that  extent :  as  also  do 
some  others  collected  in  Roll.  Abr.  Action  sur  Case  (Q).  (a)  But  it  is  not 
necessary  that  we  should  pronounce  any  opinion  upon  that  point ;  for, 
assuming  it  to  be  sufficiently  alleged  that  the  plaintiff  released  and  con- 
veyed his  interest  at  the  request  of  the  defendant,  yet  it  does  not  appear  that 
he  had  any  interest  which  passed  by  such  release  and  conveyance.  The 
declaration  is  founded  on  an  agreement  which  recites  that  a  certain  estate 
had  been  mortgaged  by  one  Whitnall,  since  deceased  ;  and  that  the  plain- 
tiff ftad  joined  in  a  bond  as  a  collateral  security  for  the  mortgage-money, 
and  had  afterwards  been  compelled  to  pay  off  a  portion  of  it ;  that  the  de- 
fendant had  taken  upon  himself  the  management  of  Whitnall 's  affairs,  had 
repaid  to  the  plaintiff  part  of  the  money  which  he  had  paid,  and  had  agreed 
to  pay  him  the  residue  out  of  the  proceeds  of  the  mortgaged  property  when 
sold,  and  in  the  mean  time  to  appropriate  the  rents  of  the  premises  to  the 
*8171  P^y™^"^  of  the  same  sum  as  that  for  which  the  ^plaintiff  had  a  lien 
on  the  said  premises.  Thus  far  there  is  nothing  to  show  that  the 
plaintiff  had  any  other  interest  than  this  lien.  The  agreement  then  recites 
that  the  defendant  then  requested  the  plaintiff  to  release  and  convey  his 
interest  to  Alison  and  Lenox,  and  that  he  had  done  so,  reserving  to  Mmse^ 
a  lien  on  the  property  as  aforesaid^  that  is,  reserving  to  himself  the  onl) 
interest  that  he  is  shown  to  have  had.  The  agreement  then  proceeds  tc 
state  that,  in  consideration  of  the  plaintiff  having  paid  the  money,  and  hav- 
ing released  and  conveyed  all  his  estate  and  interest  to  Alison  and  Lenox, 
reserving  to  himself  the  said  lien^  the  defendant  undertook  and  agreed,  &c. 
Now,  the  payment  of  the  money  by  the  plaintiff  would  be  no  consideration 
for  the  defendant's  promise  ;  and  the  alleged  release  and  conveyance  was 
again  no  consideration,  for  it  does  not  appear  that  the  plaintiff  parted  with 
any  thing  by  it.  For  the  plaintiff  it  was  contended,  that  he  must  be  taken 
to  have  parted  with  his  lien  on  the  property,  reserving  only  his  right  to  call 
upon  the  defendant  to  pay  tlie  residue  still  due  to  the  plaintiff,  out  of  the 
proceeds  of  the  estate,  when  sold,  and,  in  the  mean  time,  to  appropriate  the 
rents  to  the  same  object.  But  we  cannot  put  that  construction  upon  the 
agreement,  which  expressly  speaks  of  the  lien  reserved  as  the  same  lien 
which  the  plaintiff  had  before. 

Such  being  in  our  judgment  the  effect  of  the  agreement  set  out  in  the 
declaration,  the  case  resembles  that  of  Edwards  v.  Baughj  11  M.  &  W.  641. 
There,  the  declaration  alleged  that  certain  disputes  and  controversies  were 
pending  between  the  plaintiff  and  defendant,  as  to  whether  the  defendant 

(a)  1  Roll  Abr.  11 ;  translated,  1  Vin.  Abr.  379. 
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was  indebted  to  the  plaintiiT  in  a  certain  sum  of  money  ;  and  that  there- 
upon, in  consideration  that  the  plaintiflf  would  promise  the  defendant  not  to 
sue  him  for  the  recovery  of  the  said  sum  in  dispute,  but  would  r»o|o 
"accept  a  smaller  §um  in  full  satisfaction,  the  defendant  promised  ^ 
to  pay  such  smaller  sum.  On  general  demurrer,  the  declaration  was  held 
bad,  because  it  did  not  allege  that  any  debt  was  due  from  the  defendant  to 
the  plaintiff,  or  that  an  action  had  been  commenced  for  the  recovery  of  any 
sum  claimed.  So,  in  the  present  case,  as  the  declaration  does  not  show 
that  the  plaintiff  had  any  interest  in  the  premises  except  that  which  he  re- 
served, it  does  not  appear  that  his  release  and  conveyance,  although  exe- 
cuted at  the  defendant's  request,  formed  any  legal  consideration  for  the 
promise  alleged  to  have  been  made  by  the  latter.  Our  judgment  must 
therefore  be  for  the  defendant.  Judgment  for  the  defendant. 


STEAD  v.  WILLIAMS  and  Others.     June  29. 

Where  an  invention  is  described  in  a  work  publicly  circulated  in  England,  a  party  who  after- 
wards takes  out  a  patent  for  it  is  not  the  true  and  first  inyentor,  whether  he  derives  his  know- 
ledge from  such  publication  or  not 

Case,  for  an  infringement  of  a  patent  right. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time  of 
the  making  of  the  letters-patent  and  the  committing  of  the  grievances  first 
thereinafter  mentioned,  the  plaintiff  was  the  true  and  first  inventor  of  the 
working  or  making  of  a  certain  manner  of  new  manufacture  within  this 
realm,  to  wit,  a  certain  invention  for  <<  making  or  paving  public  streets  and 
highways,  and  public  and  private  roads,  courts,  and  bridges,  with  timber, 
or  wooden  blocks,"  and  that  such  invention  others  at  the  time  of  the  mak- 
ing of  the  letters-patent  first  thereinafter  mentioned  did  not  use ;  that  there- 
upon our  lady  the  now  queen,  by  her  letters-patent  under  the  great  seal, 
bearing  date  at  Westminster  the  19lh  of  May,  1838,  for  herself,  &c.,  did 
give  and  grant  unto  the  plaintiff  his  executors,  &c.,  her  said  majesty's  espe- 
cial license,  *&c.,  &c. :  that  it  was  by  the  said  letters-patent,  r^gig 
amongst  other  things,  provided  that,  if  the  plaintiff  should  not  par- 
ticularly describe  and  ascertain  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  was  to  be  performed,  by  an  instrument  in  writing  under 
his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  her  said  majesty's 
high  court  of  Chancery  within  four  calendar  months  next  and  immediately 
after  the  date  of  the  said  letters-patent,  then  the  said  letters-patent  and  all 
liberties  and  advantages  whatsoever  thereby  granted,  should  become  void, 
prout  patet;  that  afterwards,  and  before  the  committing,  &c.,  the  plaintiff 
did  particularly  describe  and  ascertain  the  nature  of  the  said  invention  and 
in  what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing 
binder  his  hand  and  seal,  commonly  called  the  specification,  and  afterwards, 
and  within  six  calendar  months  next,  and  immediately  after  the  date  of  the 
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said  letters-patent,  to  wit,  on  the  19th  of  November,  1838,  cause  the  said 
specification  to  be  enrolled  in  her  said  majesty's  court  of  Chancery,  but  the 
same  was  not  enrolled  in  the  said  court  of  Chancery  within  /bur  calendar 
months  next,  and  immediately,  after  the  date  of  the  said  letters-patent,  in 
pursuance  of  the  proviso  in  that  behalf  in  the  said  letters-patent  contained  ; 
that,  after  the  making  of  the  said  letters-patent  and  the  enrolment  of  the  said 
specification,  and  before  the  committing,  &c.,  by  a  certain  act  of  parliament 
made,  &c.,(a)  "for forming  and  establishing  Stead's  patent-wooden-paving 
Company,  and  to  enable  the  said  company  to  purchase  certain  letters-patent, 
and  for  improving  the  same,"  after  reciting  that  the  said  specification  of  the 
said  letters-patent  was  enrolled  within  six  months  after  the  date  thereof, 
instead  of  within  four  months  after  the  date  thereof,  as  provided  by  the 
^Q^Qi  said  letters-patent,  it  was  enacted  that  ^the  said  letters-patent  should, 
during  the  remainder  of  the  term  of  fourteen  years,  be  considered 
as  valid  and  effectual,  to  all  intents  and  purposes,  as  if  the  said  specification  • 
so  enrolled  within  six  months  after  the  date  of  the  said  letters-patent  had 
been  enrolled  within  /our  months  after  the  date  thereof:  Breach,  that  the 
defendants,  well  knowing  the  premises,  but  contriving,  &c.,  to  injure  the 
plaintiflT,  &c.,  after  the  making  of  the  said  act  of  parliament,  and  within  the 
remainder  of  the  term  of  fourteen  years  by  the  said  letters-patent  granted,  to 
wit,  on  the  22d  of  June,  1841,  and  on  divers  other  days,  &c.,  and  within 
that  part  of  the  united  kingdom  called  England,  unlawfully  and  unjustly, 
without  the  leave,  license,  consent,  or  agreement  of  the  plaintiff  in  writing, 
under  his  hand  and  seal,  or  otherwise  howsoever,  in  that  behalf  first  had 
and  obtained,  and  against  the  will  of  the  plaintiff,  did  make^  usCy  and  pud  in 
practice  the  said  invention^  in  breach  of  the  said  letters-patent,  and  against 
the  privileges  sp  thereby  granted  as  aforesaid ;  and  also,  to  wit,  on  the 
several  and  respective  days  and  times  last  aforesaid,  within  that  part  of  the 
said  united  kingdom  called  England,  unlawfully  and  unjustly,  without  the 
leave,  license,  consent,  or  agreement  of  the  plaintiff  in  writing  under  his 
hand  and  seal,  or  otherwise  howsoever,  in  that  behalf  first  had  and  obtained, 
and  against  the  will  of  the  plaintiff,  did  courderfeit^  imitaiey  and  resemble  the 
said  invention  ;  m  breach  of  the  said  letters-patent,  and  against  the  privi- 
leges so  thereby  granted  as  aforesaid. 

There  was  a  second  count  alleging  an  infringement  of  another  patent, 
granted  to  the  plaintiff  on  the  23d  of  April,  1839,  for  "  an  improved  mode 
or  method  of  making  or  paving  streets  or  highways  and  public  and  private 
roads,  paths,  courts,  and  bridges,  with  timber,  or  wooden  blocks."  This 
count  was  abandoned  at  the  trial. 

To  the  first  count  the  defendants  pleaded — first,  not  guilty. 
*8211        ^Secondly,  that  the  plaintiff  was  not  the  true  or  first  inventor  of 
the  invention  m  the  letters-patent  and  specification  in  the  first  count 
mentioned,  modo  et  /ormA. 

Thirdly,  that  the  letters-patent  and  grant  of  privilege  in  the  first  ommt 

(a)  4  ds  6  Vict  e.  zct. 
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mentioned,  ^t  the  time  of  making  and  granting  the  said  letters-patent,  were 
not  letters-patent,  or  a  grant  of  privilege,  for  the  term  of  fourteen  years,  of 
the  sole  working  or  making  of  any  manner  of  new  manufactures  within,  &c., 
to  the  first  and  true  inventor  of  such  manufactures/ which  others,  at  the  time 
of  the  making  of  the  said  letters-patent  and  grant,  did  not  use. 

Fourthly,  that  the  invention  in  the  letters-patent  and  specification  in  that 
count  mentioned  was  not,  at  the  time  of  the  making  and  granting  of  the 
letters-patent,  nor  had  the  same  at  any  time  thereafter  been,  of  any  use, 
benefit,  or  advantage  to  the  public ;  by  reason  whereof  the  rights,  &c.,  by 
the  letters-patent  granted,  and  the  prohibitions  therein  contained,  and  by 
the  said  act  confirmed,  were,  at  the  time  of  the  making  and  granting  of  the 
letters-patent,  and  thenceforward  had  continued  to  be,  and  at  the  several 
times  when,  &c.,  and  then,  were  wholly  void  and  of  no  effect,  and  the  same 
are  wholly  lost  to  and  forfeited  by  the  plaintiff:  wherefore  the  defendants  at 
the  several  times  when,  &c.,  committed  the  several  grievances  in  the  said 
first  count  mentioned,  as  they  lawfully  might,  for  the  cause  aforesaid. 
Verification. 

Fifthly,  that  the  plaintiff  did  not  particularly  describe  and  ascertain  the 
nature  of  his  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed, as  in  the  first  count  he  had  alleged  :  concluding  to  the  country. 

Sixthly,  that,  before  the  making  and  granting  of  the  letters-patent,  to  wit, 
on  the  1st  of  January,  1800,  and  on  divers  other  days  and  times  thence- 
forward continually  up  to  the  day  of  the  date  and  granting  of  the  said 
letters-patent,  tlie  said  supposed  invention  had  been  and  *was  wholly  r»on4 
and  in  party  publicly  and  generally  known^  used^  practised^  and  pub- 
lished within,  &c.,  whereby,  and  by  reason  whereof,  the  rights,  &c.,  in  and 
by  the  letters-patent  granted,  and  the  prohibitions  therein  contained,  and 
by  the  said  act  confirmed,  were  at  the  time  of  the  making  and  granting  of 
the  letters-patent,  and  thenceforward  had  continued  to  be,  and  at  the  several 
limes  when,  &c.,  were,  and  still  were,  void  and  of  no  effect,  and  the  same 
were  wholly  lost  and  forfeited  to  and  by  the  plaintiff;  wherefore,  &c.  Ve- 
rification. 

Seventhly,  that  the  title  and  description  of  the  supposed  invention  in  the 
first  count  and  in  the  letters-patent  referred  to,  mentioned,  to  wit,  an  in- 
vention for  making  or  paving  public  streets  and  highways,  and  public, and 
private  roads,  courts,  and  bridges,  with  timber  or  wooden  blocks,  was  and 
is  in  its  claim,  description,  and  definition  of  the  said  supposed  invention, 
too  large,  uncertain,  inapplicable,  inexplicable,  inconsistent,  vague,  and 
ambiguous,  and  at  variance  with  the  nature  of  the  said  supposed  invention 
as  described  and  ascertained  by  the  said  instrument  in  writing  under  the 
hand  and  seal  of  the  plaintiff,  and  enrolled  in  the  court  of  Chancery  as  in 
the  said  first  count  alleged ;  whereby  the  letters-patent  became  and  were 
void  and  of  no  effect.     Verification. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth  pleas,  and 
replied  to  the  fourth  that  the  said  invention  was  and  is  of  use,  benefit,  and 
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advantage  to  the  public  ;  to  the  sixth,  that  the  said  invention  vas  not  pnb* 
licly  or  generally  known,  used,  practised,  or  published  as  in  the  said  plea 
alleged ;  to  the  seventh,  that  the  title  of  the  said  invention  was  not  nor  is 
too  large,  &c. 

At  the  trial  before  Cresswell,  J.,  at  the  last  summer  assizes  at  Liver- 
pool, the  specification  was  put  in  and  was  as  follows : — 
'•fi2^1  •"Specification  under  letters-patent,  dated  19th  May,  1838,  to 
David  Stead,  of  Great  Winchester  Street,  in  the  City  of  London, 
merchant,  of  an  invention  of  <  making  or  paving  public  streets  and  highways, 
and  public  and  private  roads,  courts,  and  bridges,  with  timber,  or  wooden, 
blocks.' 

(<  Now,  know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the  said 
David  Stead,  do  hereby  declare  that  the  nature  of  the  said  invention,  and 
the  manner  in  which  the  same  is  to  be  performed,  are  fully  described  and 
ascertained  in  and  by  the  following  statement  thereof,  reference  being  had 
to  the  drawing  hereunto  annexed,  and  to  the  figure  and  letters  marked 
thereon  ;  that  is  to  say,  the  invention  consists  of  a  mode  of  paving  by  means 
of  wooden  blocks  ^  cut  or  formed  of  similar  sizes  or  dimensions:  and,  in  order 
to  give  the  best  information  in  my  power,  I  proceed  to  describe  the  drawing 
annexed,  which  represents  part  of  a  road  or  other  similar  surface  laid  down 
with  blocks  of  wood  of  hexagonal  figure,  which  figure  at  once  offers  the 
advantage  of  going  together,  and  also  that  the  lines  of  junction  proceed  in 
varied  directions,  by  which  the  blocks  of  wood  will  sustain  each  other  more 
securely  than  if  formed  of  any  otlier  figure.  I  do  not,  however,  confine  my 
claim  to  hexagonal  blocks,  as  triangular  or  square  blocks  placed  diagonally, 
may  be  used  with  advantage.  And,  in  order  further  to  secure  the  blocks 
from  sinking  or  getting  displaced,  I  employ  dowels  or  pins  to  each  block, 
as  is  shown  in  the  drawing,  though  I  do  not  consider  this  requisite  in  all 
cases.  The  blocks  of  wood  are  to  be  placed  on  the  earth,  or  formed  with 
the  grain  of  the  wood  in  a  vertical  position ;  and,  in  applying  such  blocks 
as  a  paving,  the  surface  of  the  road  or  other  such  way,  is  to  be  prepared  in 
as  solid  a  condition  as  possible,  and  to  the  figure  or  intended  slopes :  and 
the  blocks  are  successively  to  be  applied,  having  sand  or  other  fine  filling, 
•R24.1  ^'*^*"S  ^^^^  block  up  •to  those  against  which  it  is  to  rest,  haying 
first  introduced  the  dowels  or  pins ;  which  I  prefer  to  be  of  oak. 
The  wood  should  be  of  a  hard  and  solid  texture,  such  as  oak,  pine,  beech, 
&c.,  and  the  size  of  the  blocks  I  prefer,  for  public  roads  and  streets,  about 
seven  to  ten  inches  diameter  at  topj  slightly  diminishing  to  the  base,  and 
xiboui  nine  to  twelve  inches  in  height.  And  I  prefer  that  the  wood  employed 
should  be  first  boiled  in  tar,  or  saturated  by  other  suitable  material  acting  as 
a  preservative  to  the  wood  ;  and  it  will  be  found  advantageous  to  fill  up  the 
interstices  between  the  blocks  of  wood  with  melted  pitch,  or  pitch  and  sand 
or  earth  combined,  though  this  is  not  essential,  and  I  make  no  claim  for 
Much  using  of  pitch  and  sand  or  earth.'^ 

The  defendants  had,  in  various  parts  of  the  town  of  Manchester,  laid 
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pavement  composed  of  hexagonal  blocks  of  wood,  similar  in  size  and  cha- 
racter to  those  described  in  the  plaintiff's  specification. 

The  defence, — which  was  conducted  by  a  company  called  The  "  Metro- 
politan-patent-wood-paving Company,"  the  parties  employed  by  the  defend- 
ant to  lay  down  the  pavement  in  question, — rested  mainly  on  the  second 
plea.  Prior  to  the  date  of  the  plaintiff's  patent,  various  modes  of  paving 
streets  and  roads  with  wood  had  been  the  subject  of  observation  and  dis- 
cussion in  works  of  a  scientific  character  published  in  this  country ;  amongst 
others,  in  a  letter  addressed  by  Mr.  Finlayson  to  the  editor  of  the  London 
Journal  of  Arts,  which  appeared  in  that  work  in  1825,  and  also  in  two 
letters  addressed  by  Mr.  Heard  to  the  Secretary  of  the  Society  of  Arts,  pub- 
lished in  their  Transactions  of  1833.  The  London  Journal  of  Arts  has  a 
considerable  circulation  ;  The  Transactions  of  the  Society  of  Arts  are  pub- 
lished periodically,  for  distribution  among  800  members,  as  well  as  for  sale, 
1500  copies  being  printed. 

Mr.  Finlayson 's  letter  stated  as  follows : — 

*«  The  subject  of  roads  and  road-making  having  of  late  occupied  r^oop: 
a  considerable  portion  of  public  attention,  perhaps  you  will  permit 
me,  through  the  medium  of  your  useful  journal,  to  suggest  a  novel  method 
of  laying  down  a  roadway,  suited  to  the  streets  of  London  and  other  great 
towns.  The  principal  material  of  which  I  propose  to  make  my  road,  is 
wood :  but,  let  not  the  idea  be  hastily  discarded,  because  so  perishable  a 
material  is  to  be  employed,  until  my  views  in  so  doing,  and  plan  of  apply- 
ing it,  are  fully  understood.  Many  years  back  I  laid  down  a  piece  of  road 
of  the  kind  I  am  about  to  describe,  which  has  ever  since  been  in  use,  and 
remains  in  good  order.  I  very  recently  took  up  a  portion  of  the  road  for 
the  sake  of  observing  it,  when  the  wood,  of  which  it  was  constructed,  ap- 
peared to  bje  as  sound,  and  likely  to  endure,  as  on  the  day  when  the  road 
was  first  laid  down.  My  engagements  having  been  in  the  agricultural  line, 
and  in  the  northern  parts  of  this  island,  I  have  not  had  the  opportunity  of 
exhibiting  my  plans  in  operation  in  the  metropolis ;  which  I  intend  to  do  at 
an  early  period. 

<<  The  method  of  making  roads  adopted  by  Mr.  M'Adam,  is,  unquestion* 
ably,  excellent  in  its  way,  and  well  calculated  for  open  situations ;  but,  in 
the  narrow  streets  of  London  and  other  large  towns,  where  the  traffic  is 
incessant,  and  all  descriptions  of  carriages  are  constantly  rolling  over  the 
road  in  nearly  the  same  tracks,  the  wear  and  tear  is  excessive,  and  far  be- 
yond any  thing  generally  contemplated ;  consequently,  the  mud  in  winter, 
and  dust  in  summer,  will  be  a  nuisance  too  great  to  be  long  endured. 

« Conceiving,  then,  that  the  public  will  very  soon  be  convinced  that 
nothing  but  a  stable  material  will  answer  for  the  roadways  in  the  metropolis, 
I  shall  dismiss  the  consideration  of  M<Adam's  plan,  and  describe  the  mode 
by  which  I  propose  to  remedy  existing  evils,  *and  to  form  a  road  r*Q25 
that  shall  be  stable,  durable,  clean,  and  prevent  that  astounding 
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noise  >vhich  is  so  extremely  annoying,  not  only  to  strangers,  bat  to  the 
inhabitants  themselves. 

"  In  Plate  VIII.,  fig.  6,  a  plan,  or  horizontal  view,  is  given  of  a  portion 
of  paving  for  a  public  street,  of  the  kind  which  I  am  suggesting.  Fig.  7 
is  a  vertical  section  of  the  same,  taken  crossways :  a  a  a  a  is  an  oblong  box 
made  of  cast-iron,  with  cross  partitions,  leaving  eighteen  square  sockets, 
into  each  of  which  a  wooden  block,  the  grain  upwards,  is  to  be  inserted, 
for  the  purpose  of  occupying  the  place  of  the  ordinary  paving-stones. 
These  blocks  may  be  of  any  kind  of  wood  that  will  answer  for  that  pur- 
pose ;  though  I  should  prefer  larch,  as  that  is  less  likely  to  decay  than  most 
other  woods,  and  is  more  tough  and  difficult  to  be  split  or  torn  asunder, 
and,  when  kept  damp,  as  it  naturally  would  be  while  in  the  earth,  would 
last  for  ages.  The  dimensions  of  these  wooden  blocks  might  be  abotU  eight 
inches  square  on  thtir  top  surface^  and  about  eighteen  inches  high:  their  form, 
as  seen  in  the  section,  fig.  7,  should  be  slightly  tapering  from  a  little  below 
the  middle  doumwardsy  for  the  purpose  of  fitting  solidly  into  the  recesses  of 
the  iron  box,  and  also  slightly  tapering  upwards  from  the  same  party  as 
shown  in  the  section,  for  the  purpose  of  allowing  gravel,  or  broken  stones, 
to  be  introduced  between  the  wooden  blocks  when  fixed,  in  order  to  wedge 
and  confine  the  blocks  firmly,  and  prevent  them  from  being  shaken  or  dis- 
placed by  carriages  as  they  pass  over. 

<*  The  iron  boxes  may  be  about  four  feet  and  a  half  by  two  feet  and  a 
half,  on  their  superfices,  and  about  eight  inches  deep,  or  any  other  dimen- 
sion that  circumstances  may  render  convenient.  The  bed,  or  foundatioo, 
of  the  road  being  prepared  by  rolling,  ramming,  or  otherwise,  so  as  to  be 
*8271  P^**^^^*'y  solid,  and  as  level  as  *possible,  as  many  of  these  boxes 
are  to  be  laid  down  as  will  cover  the  road,  and  which  are  to  be 
made  as  secure  as  may  be  on  the  sides,  to  prevent  them  from  being  pushed 
from  their  situation.  Into  the  recesses  of  the  iron  boxes,  the  blocks  of 
wood,  previously  prepared,  and  all  of  one  length,  are  to  be  introduced,  the 
lengthways  of  the  grain,  in  a  perpendicular  direction.  When  thus  placed, 
their  surfaces  being  all  level,  gravel,  broken  stones,  or  hard  rubbish,  are  to 
be  rammed  in  between  the  wooden  blocks,  and  the  road  will  be  formed, 
ready  for  immediate  use,  in  such  a  firm  manner  that  neither  time  nor  the 
heaviest  weights  which  may  pass  over  it,  will  in  any  degree  alter  its  level, 
or  destroy  the  materials  of  which  it  is  composed." 

Mr.  Heard's  letter  states  as  follows : — 

<«  October  6th,  1832. 

«  I  take  the  liberty  of  soliciting  that  you  will  lay  before  the  Society  of 
Arts  the  following  account  of  a  mode  of  constructing  roads  in  cities, 
hitherto  totally  unknown  in  England,  and  by  far  the  most  perfect  that  has 
come  under  my  notice.  No  person  will  deny  that  it  is  desirable  to  have 
the  streets  of  towns  so  paved,  that  in  dry  weather  there  should  be  no  dust, 
and  in  wet  weather  no  mud,  and  as  little  noise  as  possible  from  the  passing 
of  carriages.     All  these  advantages  are  combined  in  the  kind  of  road  I 
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allude  to,  besides  being  smoother  than  a  macadamized  road,  even  when  the 
latter  is  in  its  most  perfect  state : — 

"  In  countries  abounding  with  wood,  various  schemes  have  been  adopted 
for  the  formation  of  roads  of  that  material ;  but,  hitherto,  they  have  always 
been  made  by  laying  logs  or  planks,  parallel  to,  or  at  right  angles  with,  the 
sides  of  the  way.  These  logs  are  easily  displaced,  and  soon  cut  up  by 
ihe  horses'  hoofs ;  and,  when  once  out  of  order,  no  road  can  possibly  be 
worse.  The  •improved  road,  on  the  contrary,  will  last  five  or  six  r*ono 
years  without  repair. 

<«  The  following  instructions  will  be  found  sufficient  for  the  construction 
of  roads  on  this  principle  : — 

*<  1.  Prepare  a  hard  and  level  bed  of  gravel  or  broken  stone  covered 
with  sand,  and  well  rolled,  about  nine  inches  lower  than  the  intended 
surface. 

"  2.  Take  logs  of  timber  of  sufficient  diameter,  and,  by  means  of  equi- 
distant circular  saws,  cut  them  into  equal  lengths,  of  one  foot  each. 

<<  3.  These  round  logs  must  now  be  passed  under  a  sexangular  steel  stamp, 
which  cuts  off  the  outside  of  the  log,  and  leaves  little  more  than  the  heart 
of  the  tree,  in  the  form  of  a  sexangular  block, 

<<  4.  Two  sides  of  this  block  must  now  be  bored  three  inches  deep,  with  an 
inch  borer,  for  the  reception  of  a  wooden  pin  six  inches  long,  which  is  to 
be  driven  into  the  hole  already  prepared  in  the  log,  the  three  inches  of  the 
pin  which  project  being  inserted  in  the  next  log.  The  operation  of  laying 
the  blocks  of  wood  and  driving  the  pins  proceeds  rapidly,  and  the  surface 
of  the  road  soon  assumes  a  beautiful  chequered  appearance,  somewhat 
resembling  an  inlaid  floor;  and  the  fibres  of  the  wood  standing  vertically, 
and  not  horizontally,  there  is  not  a  possibility  of  splintering.  The  whole  is 
held  compactly  together  by  a  narrow  strip  of  stone  pavement ;  and  nothing 
remains  to  be  done  but  to  cover  it  with  a  thin  coat  of  boiling  tar,  and  on 
the  tar  a  fine  layer  of  sand ;  by  which  means  every  interstice  is  filled  up, 
and  moisture  excluded. 

"In  addition  to  the  advantages  already  mentioned,  of  never  being  either 
dusty  or  muddy,  this  road  is  little  inferior  to  a  railroad  in  point  of  smooth- 
ness ;  so  that  one  horse  will  easily  draw  on  it  the  burden  of  two. 

(( If,  at  the  end  of  five  or  six  years,  the  road  should  be  so  injured  as  to 
require  repairing,  it  may  be  done  by  •taking  up  the  logs,  sawing  a     r*o29 
new  face,  and  replacing  them  ;  when  the  road  will  be  again  equal 
to  new. 

«  The  one  which  I  saw  constructed  in  the  above-mentioned  manner,  was 
in  one  of  the  most  frequented  streets  of  a  populous  city ;  and  when  I  left 
that  country,  had  stood  between  three  and  four  years  uninjured." 

«  October  13tt,  1832. 
"  I  hasten  to  supply  the  omission  in  my  communication  on  the  construc- 
tion of  a  wooden  road  upon  new  principles,  by  informing  you  that  the  first 
experiment  was  made  in  St.  Petersburg,  before  the  house  of  the  Governor- 
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General,  in  the  street  called  the  Great  Morskoi.  After  this  piece  of  road 
had  stood  several  years  unimpaired,  the  plan  was  tried  on  a  larger  scale,  in 
the  street  called  the  Maloi  Millionne ;  and  this  trial  only  seemed  to  confirm 
the  good  opinion  the  public  had  already  conceived  of  this  mode  of  pave- 
ment ;  and,  consequently,  in  the  course  of  last  summer,  (1832,)  the  Nevsky 
Perspective,  from  the  Admiralty  to  the  Anitchkin  Palace,  was  paved  in  a 
similar  way — not  however  from  one  side  to  the  other,  (this  street  being  of 
an  extraordinary  width,)  but  two  strips,  each  sufficiently  wide  for  two  car- 
riages to  drive  abreast,  the  original  stone  pavement  being  left  in  the  inter- 
mediate spaces. 

(( I  neglected  also  to  state  that  a  road  constructed  in  this  manner  should 
not  be  bound  together  so  tight  by  the  side  pavement  as  to  prevent  the  pos- 
sibility of  a  slight  expansion  of  the  wood,  from  the  absorption  of  moisture. 
I  was  led  to  make  this  remark  by  the  swelling  up  of  a  small  piece  of  foot- 
pavement  on  a  cast-iron  bridge,  when,  the  iron  sides  preventing  the  least 
expansion,  the  natural  consequence  of  the  absorption  of  moisture  w^  the 
swelling  up  of  the  pavement ;  but  this  never  occurred  where  the  log  pave- 
ment was  held  together  by  a  strip  of  common  stone  pavement. 
♦8301  **  Although  the  above-mentioned  streets  in  which  the  •experi- 
ments have  been  made  are  places  of  so  great  traffic  that  roads  con 
structed  upon  the  M*Adam  principle  were  found  of  insufficient  durability, 
yet  no  excessively  heavy  loads  comparable  to  the  wagons  and  heavy  cartf 
used  in  England  ever  passed  over  them ;  I  therefore  would  not  pledge  my- 
self that  such  a  road  would  bear  uninjured  the  enormous  burdens  continually 
passing  through  the  streets  of  the  city." 

The  following  extracts  from  the  Mechanics'  Magazine,  published  respect- 
ively, in  London,  the  24th  of  September,  1825,  and  the  15th  of  March, 
1834,  were  also  read : 

« It  is  the  practice  in  Vienna  and  other  cities,  to  pave  the  open  courts  of 
the  hotels  with  blocks  of  hard  wood,  a  few  inches  long,  set  on  edge  ;  over 
which  the  wheel-carriages  roll  almost  without  noise.  We  think  a  hint 
might  be  taken  from  this  practice  for  paving  our  suspension-bridges.  A 
stratum  of  road-metal,  four  or  five  inches  thick,  laid  upon  one  of  these 
bridges,  will  nearly  double  its  weight,  and  render  much  additional  strength 
and  cost  necessary.  Were  short  blocks  of  hard  wood  substituted  for  the 
stone,  two-thirds  of  the  weight  would  be  saved,  and  also  two-thirds  of  the 
additional  expense  which  a  stone  road  would  occasion.  Were  the  pores  or 
tubular  cavities  of  the  wood  previously  filled  with  a  calcareous  or  other 
stony  solution,  or  even  with  pitch,  its  hardness  would  be  a  good  deal  in- 
creased, and  its  durability  still  more,  by  the  exclusion  of  the  water.  As 
broken  wood  would  answer  for  this  purpose,  and  as  the  labour  of  cutting 
and  laying  would  be  comparatively  small,  we  do  not  think  the  expense 
would  much  exceed  that  of  M'Adam's  road-metal.  We  have  often  wen- 
<lered,  indeed,  that  the  Vienna  wooden  pavement  is  not  adopted  in  some  of 
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our  most  fashionable  streets,  where  the  noise  occasioned  by  the  constant 
passing  of  coaches  must  be  felt  as  a  serious  nuisance." 

<<Mr.  James  Heard,  of  Blackheath,  states  in  a  ^communication  r*ooi 
to  the  Society  of  Arts,  published  in  the  last  part  of  their  Trans-  ** 
actions,  that  he  had  seen  at  St.  Petersburg  some  excellent  specimens  of 
street-paving,  formed  of  wooden  blocks,  set  with  the  grain  upwards ;  and 
he  speaks  of  it  as  « a  mode  of  constructing  roads  in  cities,'  not  only  new  to 
Russia,  but  'hitherto  totally  unknown  in  England.'  Mr.  Heard  has  been 
misinformed.  As  far  back  as  1825,  this  mode  of  paving  was  recommended 
to  the  British  public  by  Mr.  John  Finlayson,  as  <  particularly  suited  to  the 
streets  of  London  and  other  great  towns ;'  and  one  of  the  proofs  he  gave  of 
its  durability  was,  that,  in  the  case  of  a  causeway  in  Scotland,  which  had 
for  experiment  been  partly  constructed  of  wooden  blocks  and  partly  of 
granite,  the  wooden  portion  was  found,  after  a  lapse  of  twenty-four  years, 
to  be  much  less  worn  than  the  granite.  May  we  not,  therefore,  fairly 
conclude  that  the  Russians  have  only  availed  themselves  of  Mr.  Finlayson's 
suggestion  .^" 

The  steward  of  Sir  William  Worsley  stated  that,  in  1834,  some  wood- 
paving  was  laid  down  in  the  vestibule  of  Hovingham  Hall,  Yorkshire,  con- 
sisting of  hexagonal  blocks,  tapering  towards  the  bottom,  (one  of  which  was 
produced ;)  that  this  vestibule  was  a  covered  way  leading  from  the  riding- 
house  into  the  pleasure-grounds,  about  thirty-five  feet  in  length  and  ten  feet 
in  width ;  that  every  carriage  going  to  the  mansion  must  pass  over  this 
pavement ;  that  many  persons  went  to  see  it  whilst  laying  down  and  since ; 
and  that  the  blocks  were  laid  upon  a  surface  of  sand,  and  driven  in  with  a 
rammer,  after  the  manner  of  stone-paving. 

Several  other  witnesses,  professing  acquaintance  with  the  subject,  con- 
curred in  saying  that  there  was  no  substantial  difference  in  principle  between 
the  description  df  the  block  in  the  plaintiff's*  specification  and  that  produced 
from  Sir  William  Worsley's  pavement ;  and  that  the  practicability  of  paving 
streets  with  wood  had  been  *well  known  to  scientific  men  ever  since  r«oqo 
the  publication  of  Finlayson's  and  Heard's  letters. 

The  learned  judge,  after  directing  the  jury  to  find  for  the  plaintiff  upon 
the  first  issue,  said,  with  reference  to  the  second  issue,  that  if  the  subject- 
matter  of  t)ie  patent  was  the  result  of  information  communicated  to  the 
plaintiff  from  a  foreign  country,  he  would,  in  contemplation  of  law,  be  en- 
titled to  a  patent,  as  being  the  first  and  true  inventor ;  but  that  it  was  other- 
wise if  he  derived  his  information  either  from  books  published  in  this  coun- 
try or  firm  oral  communications  from  any  person  here  ;  that,  if  the  plaintiff 
had  acquired,  from  scientific  works  published  in  this  country,  the  know- 
ledge that  enabled  him  to  take  out  the  patent,  the  patent  would  be  void ; 
for  tb- 1  it  was  not  competent  to  any  individual  so  to  avail  himself  of  that 
knov  ledge  and  information  which  had  already  been  given  to  the  public. 
Aft/*-  observing  that  the  defendants  had  not  brought  home  to  the  plaintiff 
tht  iBct  of  h-s  having  seen  the  letter  of  Finlayson  or  that  of  Heard,  he  told 
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them  that  it  was  for  them  to  judge,  upon  the  whole  of  the  evideoce,  whether 
or  not  the  plaintiff' had  seen  those  publications^  and  so  had  derived  his  alleged 
indention  from  the  common  stock  of  knowledge  already  possessed  by  the  public 
of  this  country y  or  whether,  as  suggested  in  the  patent,  he  had  derived  it 
from  some  person  resident  abroad,  a  source  of  information  which  the  law- 
regarded  as  equivalent  to  invention.  The  learned  judge  said  that  he  was 
unable  to  discover  the  slightest  difference  between  the  mode  of  paving  de- 
scribed by  Mr.  Heard,  and  the  mode  pointed  out  in  the  specification ;  and 
that  the  question  for  the  jury  to  decide  was,  whether  the  plaintiff  (/eHre^;?  the 
knowledge  which  enabled  him  to  take  out  the  patent  from  that  which  was 
part  of  the  common  stock  of  knowledge  of  this  country.  Upon  the  third 
issue,  he  stated  to  the  jury,  as  matter  of  law,  that  the  method  of  paving 
»Q«o-|  *with  wood  was  a  '<new  majnufacture,"  and  therefore  the  proper 
subject  of  a  patent.  Upon  the  fourth  and  fifth  issues,  he  said  there 
could  be  no  doubt  as  to  the  utility  of  the  invention,  or  as  to  the  sufficiency 
of  the  specification.  Upon  the  sixth  issue,  he  told  them,  that  if  the  blocks 
used  at  Sir  W.  Worsley's  were  essentially  the  same  as  those  described  in 
the  plaintiff^s  specification,  there  was  such  a  public  user  as  would  make  an 
and  of  the  patent.  As  to  the  last  issue,  the  learned  judge  expressed  an 
opinion  in  favour  of  the  sufficiency  of  the  title  of  the  specification ;  but  he 
reserved  the  point. 

The  jury  returned  a  verdict  for  the  plaintiff  on  all  the  issues  upon  the  first 
count. 

Channelly  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was  against  evi- 
dence. He  submitted  that  it  was  not  incumbent  on  the  defendants  to  show 
that  the  publications  which  described  the  mode  of  paving  claimed  by  the 
plaintiff,  had  come  to  his  knowledge  before  the  date  of  the  patent ;  that  the 
mere  fact  of  prior  publication  was  conclusive  against  the  validity  of  the 
patent,  in  like  manner  as  a  prior  patent  would  invalidate  a  subsequent 
patent  for  the  same  subject-matter,  though  the  patentee  might  have  no 
knowledge  of  the  existence  of  the  prior  patent.  He  cited  Lewis  v.  Marling^ 
10  B.  &  C.  22,  5  Mann.  &  R.  66,  4  C.  &  P.  52,  57, 1  Webster,  490,  493; 
Morgan  v.  Seaward,  2  M.  &  W.  544,  1  Webster,  170,  187 ;  Carpenter  v 
iSWM,  9  M.  &  W.  300,  1  Webster,  530,  540 ;  Jones  v.  Berger,  ante,  Vol. 
V.  208,  6  Scott,  N.  R.  208,  1  Webster,  544. 

Sir  T,  Wildej  Serjeant,  (with  whom  were  Shee,  Serjt.,  and  Webster,)  in 
Easter  term  last  (May  2)  showed  cause.  The  supposed  misdirection  refers  to 
'S'^il  ^^^  ^^^"^  whether  the  •plaintiff  is  the  true  inventor;  upon  which  it 
was  left  to  the  jury  to  consider  whether  the  plaintiff  had  seen  the  let- 
ters in  question,  or  derived  information  from  them.  This  direction  was  sub- 
stantially such  as  has  repeatedly  been  given  and  has  never  been  successfully 
objected  to.  The  plaintiff  was  the  first  person  who  brought  the  invention 
into  public  notice.  The  letters  of  Finlayson  and  of  Heard  amount  to  mere 
speculations  upon  the  subject :  it  is  quite  clear  upon  the  evidence,  that  the 
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plaintiiT  alone  was  the  party  to  whom  the  public  of  this  country  are  indebted 
for   this  invention.     Finlayson's  letter  may  be  left  out  of  consideration. 
Those  of  Heard  produced  no  practical  results.      The  mode  of  paving  with 
blocks  suggested  therein,  differs,  in  two  essential  particulars,  from  the  in- 
vention described  in  the  plaintiff's  specification.     The  mode  suggested  by 
Heard  was,  driving  the  ends  of  the  blocks  into  the  sand  to  the  depth  of 
three   inches,  a  process  wholly  destructive  of  that  which  was  of  the  very 
essence  of  the  plaintiff's  method,  his  main  object  being,  to  place  the  blocks 
so  close  as  that  there  shall  be  an  equal  pressure  on  all  sides  from  the  lower 
to  the  upper  surface.     If,  as  Heard  directs,  the  wooden  pavement  be  held 
together  by  a  non-elastic  substance,  the  absorption  of  moisture  would  cause 
the  wood  to  swell,  and  would  thereby  force  it  from  its  proper  position.  The 
defendant  relies  upon  the  )■  sues  taken  upon  the  second  and  sixth  pleas.     In 
Lewis  V.  Marling,  1  Webster,  490,  4  C.  &  P.  52,  which  was  an  action  for 
the   infringement  of  a  patent  for  improvements  in  shearing- machines  for 
shearing  or  cropping  woollen  or  other  cloths,  &c..  Lord  Tenterden  said : 
<<  It  is  incumbent  on  the  plaintiffs  to  show  that  their  machine  is  new ;  but  it 
is  not  necessary  that  they  should  have  invented  it  from  their  own  heads ;  it 
is  sufficient  that  it  should  be  new,  as  to  the  general  use,  and  public     r*oo^ 
•exercise,  in  this  kingdom."     In  Cornish  v.  Keene,  1  Webster,  501,     ^ 
the  direction  of  Tindal,  C.  J.,  is  substantially  the  same.     The  issue  on  the 
second  plea  goes  to  the  personal  merit  of  the  inventor.     Upon  the  simple 
issue  the  defendant  must  contend  that  the  Judge  was  bound  to  give  a  com- 
pound direction.     Here,  the  plaintiff's  information  is  not  derived  from  any 
English  source,  but  is  either  his  own  invention  or  is  a  communication  from 
a  foreigner.     There  is  an  entire  absence  of  any  thing  that  may  be  called 
similarity.     The  evidence  as  to  Finlayson's  communication  is  too  absurd  to 
require  observation.    It  contains  that  which  would  render  the  whole  useless. 
What  is  to  become  of  the  block  if  the  three  inches  of  sand  are  displaced  ? 
There  was  no  evidence  that  any  attempt  had  been  made  to  carry  this  plan 
into  execution.     [Tindal,  C.  J.     Your  patent  is  taken  out,  generally,  for 
making  or  paving  public  streets  and  highways,  &c.,  with  timber,  or  wooden 
blocks.]     The  objection  appears  to  be  that  the  general  principle  was  known 
before.     But  the  proposed  narrow  strip  of  stone  pavement  would,  as  in 
Heard's  case,  be  destructive  of  the  whole.     The  wooden  pavement  would 
swell  and  force  up  the  stone  pavement.     Sir  W.  Worsley's  pavement, 
(hough  it  might  be  used  for  a  vestibule  leading  to  a  single  house,  would  be 
wholly  inapplicable  to  a  place  of  great  ti^fiic,  as  Cheapside.     Instead  of 
being  capable  of  bearing  heavy  weights,  it  would  be  liable  to  be  disturbed 
by  the  slightest  pressure.     In  a  street  in  London  it  would  not  last  forty- 
eight  hours.     It  is  said  that  the  verdict  is  wrong,  because  the  jury  did  not 
find,  as  a  fact,  that  the  plaintiff  had  derived  his  information  from  the  publi- 
cations which  were  given  in  evidence,  as  in  Heard's  plan.     The  production 
of  a  newspaper  containing  a  notice  of  the  dissolution  of  a  partner-     r*oog 
ship  would  not  be  •evidence  to  charge  a  party  with  notice  of  that 
VOL.  VII  64  2  U 
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dissolution,  unless  it  was  proved  that  he  was  in  the  habit  of  reading  that  news- 
paper. The  alleged  publication  was  limited  to  a  particular  class  of  which 
the  plaintiff  did  not  fornoi  one.  The  points  of  dissimilarity  between  the 
plaintiff's  invention  and  the  plans  which  had  been  previously  suggested,  go 
further  towards  showing  that  he  is  not  indebted  to  those  suggestions  than 
the  existence  of  those  suggestions  tends  to  show  that  he  availed  himself  of 
them. 

There  is  no  ground  for  the  objection  to  the  title.  The  title  of  a  patent  is 
to  be  read  in  connection  with  the  specification.  [Tindal,  C.  J.  In  Cooke 
V.  Pearce^  13  Law  Journ.  189,  Q.  B.,  it  was  held  by  the  judges  in  the  Ex- 
chequer Chamber  that  mere  generality  in  the  title  will  not  vitiatfe  a  patent 
w^hich  really  includes  the  invention,  provided  there  be  no  fraud.]  There  is 
no  misdirection,  and  the  verdict  is  right. 

Shecy  Serjt.,  on  the  same  side.  Heard  is  stated  by  the  defendants  to  hare 
derived  his  information  from  abroad  ;  the  plaintiff  may  have  done  the  same. 
That  equal  lateral  pressure  which  is  so  important  a  feature  in  the  plaintiff's 
patent,  is  not  to  be  found  in  these  previous  suggestions.  The  defendants 
contend  that  the  mere  fact  of  publication  is  sufficient  to  vitiate  the  plaintiff's 
patent,  whether  he  knew  of  such  publication  or  did  not.  No  case  was 
however  cited  on  moving  for  this  rule  to  countenance  such  a  position. 

The  term  "  first  inventor"  does  not  import  that  the  party  so  designated 
is  the  first  discoverer  of  the  invention  in  the  whole  world.  It  is  material 
to  consider  what  the  object  of  the  legislature  was,  in  limiting  the  privilege 
to  the  first  inventor.  The  case  of  Cornish  v.  KeenCy  1  Webster,  501,  points 
out  the  meaning  of  the  legislature :  one  object  being,  to  reward  the  inge- 
nuity of  the  inventor.  The  plaintiff  derived  no  assistance  from  those  who 
^Qoni  21'"^  •supposed  to  have  preceded  him.  The  question  as  to  previous 
use  of  the  invention  was  distinctly  left  to  the  jury.  The  learned 
judge  ruled  precisely  as  Lord  Abinger  had  done  in  CarperUer  v.  Smiih, 
9  xM.  &  W.  300.  In  Letvis  v.  Marling,  10  B.  &  C.  22,  5  Mann.  &  R.  66, 
BayleV,  J.,  says  :(a)  '*  If  the  model  brought  from  America  had  been  seen  by 
the  plaintiff,  he  could  not  afterwards  have  claimed  to  be  the  inventor.  Bat 
if  I  discover  a  certain  thing  for  myself,  it  is  no  objection  to  my  claim  to  a 
patent,  that  another  also  has  made  the  discovery,  provided  I  first  introduced 
it  into  public  use."  In  Carpenter  v.  Smith,  Lord  Abinger  was  of  opinion, 
that  a  man  might  be  the  first  and  true  inventor  of  that  which  had  been  in- 
vented before ;  Walton  v.  Potter,  1  Webster,  580.  If  Heard's  letter  dis- 
closed a  useful  contrivance,  it  is  extraordinary  that  none  of  the  forty-nine 
patents  now  in  existence  should  have  been  taken  out  until  the  plaintiff's 
patent  had  been  obtained.  Heard  was  not  competent  to  explain  the  mode 
of  carrying  into  effect  that  which  he  had  communicated  as  a  matter  of 
curiosity.  Sand  is  used  under  the  plaintiff's  process,  but  not  for  the  pur- 
pose alluded  to  by  Heard.  On  the  face  of  it,  Heard's  system  is  impracti- 
cable. 

(a)  10  B.  &  C.  27. 


7  Manning  &  Granger.  837 

Chmvnelly  Serjt.,  (with  whom  were  Byles^  Serjt.,  Hoggins  and  Warren^) 
in  suppqrt  of  the  rule.  The  allegation  in  the  declaration  is,  that  the  plain« 
tiff  is  the  first  inventor  within  the  realm.  The  specification  is  more  full.  A 
party  who  obtains  his  information  from  a  foreigner  may  be  considered  as 
the  first  inventor  for  the  purpose  of  a  patent.  But  no  proof  was  given  that 
the  plaintiff  had  so  obtained  information.  Two  pleas  raise  this  question : 
and  it  lies  upon  the  plaintiff  to  show  that  he  was  the  first  inventor.  There 
was  no  proof  of  any  communication  *from  abroad  as  is  generally  r^ooo 
given  in  such  cases.  The  defendants  object  to  that  part  of  the 
/earned  judge's  address  to  the  jury,  in  which  he  told  them  diat,  although  it 
was  sho\iD  that  the  books  had  been  extensively  circulated,  they  were  not 
brought  home  to  the  plaintiff.  The  ground  on  which  the  jury  returned 
their  verdict  was,  that  the  knowledge  of  these  books  had  not  been  brought 
home  to  the  plaintiff.  But  it  is  submitted  that,  if  the  description  contained 
in  Heard's  letters  substantially  corresponded  with  the  plaintiff's  specification, 
his  patent  is  void,  whether  knowledge  of  the  publication  was  brought  home 
to  the  plaintiff  or  not.  There  are  three  descriptions  of  publication  that  will 
avoid  a  patent — first,  the  production  and  public  user  of  a  similar  article ; 
secondly,  a  publication,  by  means  of  a  specification,  of  a  prior  patent  for 
an  invention  producing  the  same  result ;  thirdly,  a  publication  in  books  of 
science  having  an  extensive  circulation  in  this  country.  Previous  unsuc- 
cessful attempts  (as  in  Lewis  v.  Marling^  and  other  cases  cited)  will  not 
invalidate  the  grant :  there  must  be  a  dedication  to  the  public. 

May  6.  Channelly  in  continuation.  The  communication  need  not  be  to 
the  patentee.  Tennant^s  case,  Davies,  431 ;  Dollond^s  case,  cited  2  H. 
BI.  487. (a)  [Cresswell,  J.  There,  the  patent  related  to  an  article 
manufactured.]  The  party  may  not  be  bound  to  attend  to  mere  reasoning 
which  does  not  possess  the  marks  of  authority ;  though  it  may  be  doubted 
whether,  even  in  such  case,  the  party  is  not  bound  to  make  some  inquiry. 
However  recent  a  publication  may  be,  and  however  limited  its  circula- 
tion, still  it  is  a  question  for  the  jury,  whether  the  information  contained 
therein  is  not  fairly  brought  within  the  reach  of  the  party.  Tindal,  C.  J. 
So,  if  it  is  to  be  found  in  very  old  books.]  In  Morgan  v.  *Sea-  r^ooq 
wardy  1  Webster,  190,  Alderson,  B.,  says:  "It  is  certainly  a 
most  important  question  what  are  the  limits  of  what  a  man  may  do  without 
its  being  a  publication,  and  a  question  on  which  much  remains  to  be  dis- 
covered :  the  law  is  in  a  very  confused  state.  In  the  case  of  Levris  v. 
Marlingy  I  should  certainly  have  entertained  very  considerable  doubts. 
If  the  question  is  to  be  put  altogether  on  the  ground  of  the  public  use 
of  the  iiivention,  how  did  Dr.  Brewster  lose  the  benefit  of  his  invention 
of  the  kaleidoscope,  because  it  had  been  previously  published  in  a 
book,  if  it  had  not  been  used,  though  made  known  to  all  the  world 
before.^  If  Dr.  Hall  had  published  his  discoveries  in  a  book,  I  appre- 
hend that  would  have  put  an  end  to  Dollond's  patent.  Much  obscurity 
(a)  And  see  Mr.  Webflter's  remarks  upon  that  caae,  1  WeUt.  44,  53. 
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has  been  introduced  into  this  question  by  the  use  of  loose  expressions  and 
dicta.''  In  Carpenter  v.  Smithy  9  M.  &  W.  300,  302,  1  Webster,  541, 
Alderson,  B.,  says :  «  How  then,  do  you  get  over  the  case  of  the  invention 
for  which  a  patent  was  a  voided, (a)  (Dr.  Brewster's  kaleidoscope,)  because 
it  had  been  previou.sly  published  in  a  book  ?  the  principle  being  that  it 
could  be  appropriated  by  anybody,  because  it  had  already  been  given  to 
everybody."  In  The  Househill  Company  v.  JVei/^on,  1  Webster,  718,  n., 
Lord  Lyndhurst,  C,  observed :  "  If  a  machine  is  published  in  a  book, 
distinctly  and  clearly  described,  corresponding  with  the  description  in  the 
specification  of  the  patent,  though  it  has  never  been  actually  worked,  is  not 
•8401  ^^^^  ^^  answer  to  the  patent }  It  is  continually  the  practice  on 
•trials  for  patents,  to  read  out  of  printed  works,  without  reference 
to  any  thing  that  has  been  done."  In  the  case  of  Soames's  Patent^  1  Web- 
ster, 733,  Lord  Campbell  says:  "I  should  say,  sitting  here,(6)  if  it  had 
been  published  in  a  foreign  journal,  considering  whether  the  patent  should 
be  proloTiged,  I  should  be  influenced  by  what  I  saw  published  in  a  foreign 
journal,  without  inquiring  whether  it  was  known  in  England ;  thou^, 
when  silting  in  a  court  of  justice,  and  considering  the  validity  of  the  patent, 
I  should  require  that  it  should  be  known  in  England."  A  very  limiteil 
publication  may  not  avoid  a  subsequent  patent ;  but  a  patentee  is  not  to 
presume  upon  his  own  exclusive  ignorance.  Here,  the  jury  have  misunder- 
stood the  eflfect  of  the  evidence.  The  blocks  used  at  Sir  W.  Worsley's, 
and  the  blocks  described  in  Heard's  letters,  were  precisely  the  same  as 
those  described  in  the  plaintiff's  specification.  Public  user  is  something 
more  than  a  mere  experiment  or  series  of  experiments ;  it  means,  however, 
not  a  user  by  the  public,  but  a  user  in  public,  w^here  all  persons,  going  to 
the  spot,  may  see  the  thing.  From  the  title  of  this  specification  it  would 
naturally  be  inferred  that  the  patentee  claimed  an  exclusive  right  to  the  use 
of  blocks  of  wood  for  paving,  in  lieu  of  blocks  of  stone.  [Tindal,  C.  J. 
In  ^^eilson  v.  Harford,  8  M.  &  W.  806,  1  Webster,  331, (c)  it  was  held 
that  an  ambiguous  title  will  not  vitiate  a  patent,  if  the  ambiguity  is  ex- 
plained by  the  specification.]  Cur.  adv.  vuU. 

Tindal,  C  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  the  infringement  of  a  patent  for  an  invention  for 
"  making  or  paving  public  streets  and  highways,  and  public  and  private 
•8411  ^^^^^i  courts,  and  •bridges,  with  timber,  or  wooden,  blocks."  The 
defendants  pleaded  "that  the  plaintiff  was  not  the  first  and  true 
inventor  of  the  invention  in  the  letters-patent  and  specification  mentioned," 
besides  various  other  pleas,  which  it  is  not  necessary  to  particularize. 

(a)  The  case  of  Dr.  Brewster's  kaleidoscope  was  referred  to  by  Alderson,  B.,  daring  the  ar- 
gument in  J^argan  v.  Seaward  in  the  Exchequer,  H.  T.  1837,  (2  M.  &  W.  644,  1  Webster, 
1 90,)  and  again  in  Carpenter  v.  Smitht  (cited  above ;)  but,  in  fact,  no  legal  proceedings  ever 
took  place  with  reference  to  the  patent  obtained  by  Dr.  Brewster  for  the  kaleidoscope,  (which 
patent  has  long  since  expired  by  effluxion  of  time,)  and  the  fact  of  such  prior  publication  in  t 
book,  as  suggested,  is  denied  by  Dr.  Brewster.     Ex  relatione  Webiter, 

(6)  In  the  Privy  Council. 

ic)  Cited  ante,  1  ol.  IV.  p.  196,  V.  p.  208,  VI.  p.  74a 
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Upon  the  trial,  at  the  last  summer  assizes  at  Liverpool,  before  my  brother 
Cresswell,  a  verdict  was  found  for  the  plaintiff;  but  a  rule  nisi  was  after- 
wards granted  for  a  new  trial.  On  the  report  of  the  learned  judge,  it  ap- 
pears, that,  before  the  granting  of  the  letters-patent,  there  had  been  pub- 
lished, in  a  scientific  work,  in  England,  a  letter  from  a  gentleman  named 
Heard,  containing  such  a  description  of  a  mode  of  paving  with  blocks,  as 
made  it  fit  to  be  submitted  to  the  consideration  of  the  jury,  as  not  differing 
substantially  from  the  invention  for  which  the  patent  was  granted.  In  sum- 
ming up  the  evidence  with  reference  to  this  plea,  the  jury  were  told,  in 
substance,  that,  if  they  thought  the  patentee  had  borrowed  his  invention 
directly  from  the  publication  which  had  been  proved,  he  could  not  be  con- 
sidered as  the  first  inventor ;  also,  that,  if  the  matter  had  been  so  far  com- 
municated- to  the  public  as  to  have  become  a  part  of  the  public  stock  of 
information,  and  he  had  thus  obtained  his  knmoledge  indirectly  from  the 
publication^  he  could  not  be  considered  as  the  first  inventor  within  the 
meaning  of  the  statute. 

On  the  discussion  before  us,  it  was  contended  that  this  mode  of  summing 
up,  although  undoubtedly  correct  as  far  as  it  went,  yet  did  not  present  the 
entire  case  to  the  consideration  of  the  jury,  for,  it  was  urged,  that,  if  the 
invention  had  been  communicated  to  the  English  public,  although  it  had 
never,  directly  or  indirectly,  come  to  the  knowledge  of  the  patentee,  still 
he  could  not  be  considered  as  the  inventor.  It  was  admitted,  on  the  part 
of  the  defendants,  that  no  case  could  be  cited  in  which  the  -point  had  been 
expressly  decided ;  but  it  was  contended,  that,  on  reason  and  principle, 
such  must  •be  held  to  be  the  law ;  for  that,  if  the  invention  had  r»04o 
already  been  communicated  to  the  public,  it  would  be  unreasonable 
that  they  should  lose  the  benefit  of  it  and  be  restricted  from  making  use  of 
it,  by  a  patent  taken  out  by  one  whose  claim  to  such  patent  could  only  be 
supported  on  the  ground  of  his  being  ignorant  of  that  which  had  already 
been  communicated  to  the  rest  of  the  world.  And,  though  no  decided  case 
was  cited,  various  dicta  of  learned  judges  were  referred  to  in  support  of  the 
view  so  contended  for  by  the  defendants ;  particularly  what  was  said  by 
Alderson,  B.,  in  Carpenter  v.  Smithy  and  the  observations  made  by  Lord 
Lyndhurst  and  other  lords  of  the  Privy  Council,  as  reported  in  1  Webst. 
Pat.  Cases,  718,  719.  Lord  Lyndhurst  says :  "  If  a  machine  is  published 
in  a  book,  distinctly  and  clearly  described,  corresponding  with  the  descrip- 
tion in  the  specification  of  the  patent,  though  it  has  never  been  worked,  is 
not  that  an  answer  to  the  patent  ?  It  is  continually  the  practice  on  trials  for 
patents,  to  read  out  of  printed  books,  without  reference  to  any  thing  that 
has  been  done."  And,  again  :  <<  If  the  invention  is  in  use  at  the  time  the 
patent  is  granted,  the  man  cannot  have  a  patent,  although  he  is  the  original 
inventor :  if  it  is  not  in  use,  he  cannot  obtain  a  patent  if  he  is  not  the  ori- 
ginal inventor.  He  is  not  called  the  inventor  who  has  m  his  closet  invented 
it,  but  who  does  not  communicate  it :  the  first  person  who  discloses  that 
invention  to  the  public  i©  considered  as  the  inventor." 

2u2 
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On  a  full  consideration  of  the  subject,  we  have  come  to  the  conclusion 
that  the  view  taken  by  the  defendants'  counsel  is  substantially  correct ;  for, 
we  think,  if  the  invention  has  already  been  made  public  in  England  by  a 
description  ccmtaiiied  in  a  worl^,  whether  written,  or  printed,  which  has  been 
publicly  circulated,  the  patentee  is  not  the  first  and  true  inventor  within  the 
meaning  of  the  statute,  whether  he  has  himself  borrowed  his  invention  from 
*84S1  ^^^^  publication  or  not ;  because  we  think  the  *public  cannot  be 
precluded  from  the  right  of  using  such  information  as  they  were 
already  possessed  of,  at  the  time  of  the  patent  granted. 

The  application  of  this  principle  must  depend  upon  the  particular  cir- 
cumstances which  are  brought  to  bear  on  each  particular  case.  The  exist- 
ence of  a  single  copy  of  a  work,  though  printed,  brought  from  a  depository 
where  it  has  long  been  kept  in  a  state  of  obscurity,  would  afford  a  very 
different  inference  from  the  production  of  an  Encyclopaedia  or  other  work 
in  general  circulation.  The  question  will  be  whether,  upon  the  whole  evi- 
dence, there  had  been  such  a  publication  as  to  make  the  description  a  part 
of  the  public  stock  of  information. 

We  think,  therefore,  that,  as  this  question  has  not  been  submitted  to  the 
jury,  there  ought  to  be  a  new  trial.  Rule  absolute.(a) 

(a)  Vide  BentUy  v.  KeighUy,  ante,  p.  652,  8  Scott  N.  R.  372. 
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A  cause  and  all  matters  in  difference  between  A.  and  B.  were  referred,  C.  consenting  to  be 
made  a  party  to  tbe  reference.  The  arbitrator  directed  a  verdict  to  be  entered  for  B^  but 
directed  that  C.  should  pay  to  A.  62/.  lOs.,  and  the  costs  of  the  reference  and  award.  A. 
having  become  bankrupt,  C  declined  to  pay  without  authority  from  A.'s  assignee.  Held,  that 
A.'s  attorney,  who  had  a  lien  upon  the  award  for  his  costs,  was  not  entitled  to  an  order  upon 
C.  under  the  1  .&  2  Vict  c.  1 10,  s.  18. 

By  an  order  of  nisi  prius  made  in  a  cause  wherein  Thomas  Holcroft  was 
plaintiff  and  Charles  Manby  defendant,  a  verdict  was  entered  for  the  plain- 
tiff, damages,  200/.,  costs,  405.,  subject  to  the  award  of  a  barrister, — to 
whom  the  cause,  and  all  matters  in  difference  between  the  parties,  and  be- 
*844l  *^^^"  ^^^  plaintiff  and  the  •Institution  of  Civil  Engineers,  (who,  by 
their  attorney,  D,  R.,  consented  to  become  parties  to  the  order,  and 
to  be  bound  thereby,)  were  thereby  referred,  and  who  was  to  say  what  was 
fit  to  be  done  between  the  parties,  and  to  give  any  directions  he  should 
think  proper,  as  to  any  sum  of  money  tiiat  he  might  find  to  be  due  from  tbe 
defendant:  the  costs  of  the  suit  to  abide  the  event,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  awarded  that  a  verdict  entered  for  the  defendant:  and, 
after  reciting  that  it  was  agreed  by  the  counsel  and  attorneys  for  the  plain- 
tiff and  the  Institution  of  Civil  Engineers  that  all  matters  in  difference 
between  the  plaintiff  and  the  Institution  consisted  of  a  claim  by  the  plain- 
tiff against  the  Institution  (of  which  the  defendant  was  the  secretary)  for 
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certain  work  and  labour  done  by  him  for  the  Institution,  the  arbitrator  found 
the  Institution  to  be  indebted  to  the  plaintiff  in  52/.  IO5.,  in  respect  of  the 
matters  in  difference  between  them ;  and  he  directed  that  the  Institution 
should  on  a  certain  day  pay  that  sum  to  the  plaintiff;  that  the  Institution 
should  pary  to  plaintiff  all  bis  costs  of  the  reference,  and  should  pay  the 
costs  of  the  award. 

On  the  9th  of  December  last,  the  plaintiff's  costs  of  the  reference  and 
award,  as  against  the  Institution,  were  taxed  at  51/.  17s,  On  the  18th,  a 
demand  was  made  of  the  sum  awarded  and  costs  by  Mr.  Robson,  the  plain- 
tiflf's  attorney.  Robson,  on  the  same  day,  gave  notice  to  the  Institution 
that  he  had  a  lien  upon  the  debt  and  costs  so  ))ayable  by  them.   * 

On  the  27th  of  June,  1843,  the  plaintiff  filed  his  petition  in  the  court  of 
bankruptcy  under  the  5  &  6  Vict,  c.  116,  and  Mr.  Groom  was  appointed 
official  assignee  of  his  estate ;  whereupon  the  Institution  declined  to  pay 
the  sum  awarded  and  costs,  to  Robson,  without  the  assent  of  Groom. 

•Holcroft,  in  his  schedule  filed  in  the  court  of  Bankruptcy,  ad-     f*oAPL 
mitted  a  debt  to  Robson  of  200/.,  or  thereabouts,  for  professional     ^ 
business  and  money  lent. 

Sir  T.  Wilde  J  Serjt.,  in  Hilary  term  last,  obtained  a  rule  calling  upon  the 
Institution  of  Civil  Engineers  to  show  cause  why  they  should  not  pay  to 
Robson  the  sum  awarded  to  be  paid  by  them  to  the  plaintiff,  and  also  the 
taxed  costs  of  the  reference  and  award,  and  the  costs  of  the  application. 
As  directed  by  the  rule,  notice  of  the  rule  was  given  to  Groom,  the  official 
assignee. 

Channell^  Setjt.,  in  Easter  term  last,  showed  cause.  This  action  was 
brought  by  Holcroft  to  recover  10/.  due  to  him  from  Manby,  who  defended 
it  on  the  ground  that  the  credit  was  given  not  to  him  but  to  the  Institution. 
The  question  is,  not  whether  the  Institution  was  bound  to  pay  the  52/.  lOs. 
and  the  costs  of  the  reference,  but  whether  they  can  refuse  making  that  pay- 
ment to  the  plaiTit^,  Formerly,  the  remedy  of  a  party  for  the  recovery  of 
a  sum  df  money  to  be  paid  to  him  under  an  award,  was  by  action  or  by 
attachment;  but  now  under  1  &  2  Vict.  c.  110,  ss.  18  and  19,  the  court  is 
authorized  to  grant  a  rule  for  the  payment,  upon  which  rule,  when  made 
absolute,  execution  may  issue.  Doe  v.  Amey^  8  M.  &  W.  565.  (a)  But  such 
a  rule  cannot  be  granted  on  the  application  of  a  third  party.  The  lien  of 
the  attorney  is  not  disputed.  There  is  nothing  to  prevent  the  assignee  from 
obtaining  a  rule  for  an  attachment  for  non-performance  of  the  award.  A 
rule  for  an  attachment  in  respect  of  the  non-payment  of  this  sum  could  be 
obtained  only  by  the  plaintiff  or  by  his  assignee  But  if,  for  the  purpose  of 
an  attachment,  it  is  necessary  to  proceed  in  the  name  of  the  party  or  of  his 
assignee,  there  is  no  reason  why  the  rule  should  *be  different  in  a  v^^oaq 
case  under  the  1  &  2  Vict.  c.  100.  In  such  a  case,  no  power  is 
given  to  bai  parties  under  the  interpleader  act,  1  &  2  W.  4,  c.  58.  «.  3.  {V\ 

(a)  And  aee  ante,  VoL  VI.  149. 

(6)  And  lee  Holma  ▼.  Mtntzt,  5  N.  dc  M.  563 
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The  payment  to  Robson  would  be  no  protection  to  the  Institution  against 
any  proceedings  on  the  part  of  the  assignee,  to  compel  payment  to  him. 
The  attorney  has  a  lien  upon  the  award.  Jones  v.  Turnbully  2  M.  &  W. 
601,  5  Dowl.  P.  C.  591,  Murph.  &  H.  100.  But  he  cannot  enforce  it  by 
taking  proceedings  in  his  own  name. 

Sir  T.  Wilde^  Serjt.,  in  support  of  his  rule.  There  is  no  pretence  for 
resisting  the  application.  A  plaintiff's  attorney  has  a  lien  for  his  cos\s 
upon  the  fund  recovered,  whether  under  a  judgment  or  under  an  award,  as 
a^so  upon  the  papers  in  the  cause ;  and  it  is  competent  to  him,  by  virtue  of 
his  Hen,  to  issue  execution  in  the  name  of  his  client.  In  this  case  the 
assignee  is  not  interested.  Although  he  represents  the  estate  as  well  as  the 
creditors,  he  only  takes  that  in  which  the  bankrupt  has  a  beneficial  interest, 
as  well  as  a  legal  title, — that  only  which  is  divisible  amongst  the  creditors; 
Scott  V.  Surmaiij  Willes,  400.  The  court  will  interfere  with  a  lien  only 
where,  under  the  same  circumstances,  they  would  interfere  with  a  set-offi 
If  the  defendant  had  given  a  cognovit,  the  attorney  might  have  signed  judg- 
ment for  the  purpose  of  enforcing  his  lien.  If  an  order  was  made  for  the 
payment  of  money  to  the  client,  the  attorney  might  come  to  the  court  and 
claim  his  lien.  [Tindal,  C.  J.  Suppose  a  rule  to  be  granted  directing 
the  money  to  be  paid  to  Heard  or  his  attorney,  then  if  the  attorney  got  the 
order,  he  might .  receive  the  money.  I  do  not  see  what  objection  there 
would  be  to  his  doing  so.]  If  the  difficulties  alleged  by  the  Institution 
*8471  *^^  honajide^  why  do  they  not  come  in  under  the  interpleader  act? 
[Tindal,  C.  J.  There  was  no  action  pending.  What  protection 
would  the  judgment-debtor  have,  if  your  rule  were  made  absolute  ?]  They 
can  safely  make  the  payment  to  the  plaintiff's  attorney,  upon  his  satisfying 
he  court  that  he  has  a  lien.  Winch  v,  Keeley^  1  T.  R.  619.  [Ceesswell,  J. 
I  am  not  satisfied  that  the  Institution  would  be  safe  in  paying  the  52/.  105. 
Od,  to  Robson.  Do  you  know  any  instance  of  an  order  being  made  for 
the  payment  of  a  sum  of  money  in  discharge  of  a  lien  .^]  Where  to  a  plea 
of  bankruptcy  the  plaintiff  replies  an  equitable  assignment,  the  court  recog- 
nises and  gives  effect  to  a  lien.  Execution  has  been  permitted  to  issue 
after  a  collusive  payment,  made  for  the  purpose  of  defeating  the  lien  of  the 
attorney  in  the  cause,  (a)  Here,  part  of  the  demand  in  respect  of  which 
the  lien  is  claimed,  is  for  the  costs  of  the  action.  The  authority  of  the 
attorney  to  receive  the  amount  of  the  lien  must  be  a  protection  to  the  debtor 
who  pays  it.  Where  one  man  has  authority  to  receive,  the  other  party 
must  be  justified  in  paying.  Here,  the  authority  is  not  only  not  revoked, 
but  is  not  revokable.  (6)  Robson  comes  here  as  an  officer  of  the  court, 
praying  that  the  court  will  enforce  a  privilege  given  to  him  by  law.  Sup- 
pose the  client  went  to  America,  a  mere  order  to  pay  to  the  client  or  his 
attorney  would  entitle  the  attorney  to  issue  an  attachment  in  his  client's 
aame,  if  the  money  was  not  paid  upon  a  demand  made  by  the  attorney. 

(a)  Vide  tamen  CUarkt  ▼.  Smith,  ant^,  Vol.  VI.  p.  1061. 

(6)  Vide  Story  on  Agency,  §  488,  489 ;  Story  on  Bailinenta,  %  809 
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The  statute  of  1  &  2  Vict.  c.  110,  directs  that  the  order  shall  have  the 
effect  of  a  judgment.  The  party  entitled  to  receive  the  money  may  apply 
to  the  court  for  an  order  for  payment.  The  application  is  correct  both  in 
form  and  in  substance.  There  is  no  other  mode  of  *satisfying  the  r*OAQ 
statute.  All  Robson  can  do  is  to  deliver  his  bill,  swear  that  it  is  ^ 
due,  and  call  upon  the  plaintiff  or  upon  the  party  charged  with  the  pay- 
ment, to  pay  him  the  amount.  One  party  does  not  dispute  the  right  of  the 
applicant,  and  the  other  does  not  appear  upon  the  rule.  What  can  the 
applicant  do,  except  appear  before  the  court,  pledging  his  oath  and  chal- 
lenging every  party  to  meet  him  ?  The  claim  is  admitted  by  the  only 
parties  who  are  interested  in  opposing  it.  If  this  application  cannot  suc- 
ceed, a  party  may  defeat  his  attorney's  lien  by  simply  coming  before  the 
court,  and  saying  nothing.  Assuming  that  the  lien  is  made  out,  the  ap- 
plicant has  proceeded  in  the  mode  prescribed  by  the  rules  of  the  court. 
The  consequences  of  the  order  are  foreign  to  the  present  inquiry. 

Cur,  adv,  vtilL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  In  this  case, 
a  reference  of  the  cause  had  been  made  to  a  barrister,  to  which  reference 
the  Institution  of  Civil  Engineers  had  become  parties.  An  award  was  made 
on  the  16th  of  June,  1843,  in  the  action,  in  favour  of  the  defendant ;  but  a 
sum  of  52/.  10s.  was  awarded  to  be  paid  by  the  Institution  of  Civil  En- 
gineers to  the  plaintiff,  together  with  the  costs  of  the  reference  and  award, 
amounting  to  the  additional  sum  of  51/.  lis. 

On  the  27th  of  June,  1843,  Holcrofr  filed  a  petition  in  the  court  of  bank- 
ruptcy, and  Groom  was  appointed  the  official  assignee.  It  appears  also 
from  the  affidavits,  that  Holcrofr's  attorney  (Mr.  Robson)  claims  to  have  a 
Hen  on  the  award  and  the  sums  awarded,  for  his  bill,  amounting,  as  he 
makes  it  out,  to  200/.  Under  these  circumstances,  Robson  has  obtained  a 
rule  by  which  the  Institution  of  Civil  Engineers  are  called  upon  to  show 
cause  why  they  should  not  pay  him  the  sum  awarded  and  the  costs  of  the 
reference  and  award,  and  of  the  *application ;  and  notice  of  the  r^o^o 
rule  was  directed  to  be  given  to  Groom,  the  official  assignee  of  the  ^ 
plaintiff. 

The  Institution  of  Civil  Engineers  have  always  professed  to  be  willing  to 
pay  the  money  on  obtaining  a  receipt  or  other  sufficient  authority  from  the 
assignees  of  Holcroft,  sanctioning  the  payment.  Application  has  been 
made  to  Groom  to  give  such  an  authority  ;  but  to  this  application  he  ap- 
pears to  have  replied  with  studied  caution,  and  certainly  without  saying 
any  thing  which  can  be  considered  as  a  direct  sanction  to  the  payment 
being  made  to  Robson.  No  case  was  cited  on  the  argument  before  us  to 
show  that  an  attorney  can  enforce,  in  this  way,  the  payment  of  a  lien. 
But,  independently  of  that  consideration,  it  is  to  be  borne  in  mind  that  a 
rule  of  court  has  now  the  effect  of  a  judgment ;  and,  before  such  an  order 
can  be  made,  the  court  must  be  perfectly  satisfied  that  the  claim  is  free 
from  all  doubt. 
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Robson  is  not  without  remefly  in  this  case.  If  his  claim  be  well 
founded,  and  such  as  the  law  entitles  him  to  enforce,  he  may  bring  an 
action,  in  his  client's  name,  on  the  award,  the  judgment  of  the  court  in 
which  action  will  be  subject  to  revision  by  a  superior  court ;  but,  if  the 
present  rule  is  made  absolute,  the  decision  is  final.  We  feel  ourselves 
bound,  therefore,  to  abstain  from  deciding  in  this  summary  way  a  question 
in  which  any  legal  doubt  is  involved. 

For  these  reasons,  we  think  the  present  rule  must  be  discharged. 

Rule  discharged. 

END   OF   TKINITY    VACATION. 
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BOURNE  and  Others  v.  GATLIFFE,  in  error.     June  10 

To  a  count  in  assumpsit  by  A.  against  6.  upon  a  contract  by  B.,  safely  to  carry  in  a 

Te.<3el  certain  goods  of  A.  from  Dublin  to  l^ondon,  and  to  deliver  the  same  at  London  to  A. 
or  to  his  assigns,  upon  payment  of  freight, — assigning  a  breach  in  non-delivery  of  the 
goods  in  London, — B.  pleaded  that  the  goo<Is  were  put  on  board  under  a  bill  of  lading,  by 
which  they  were  made  deliverable  to  A.  or  his  assigns  on  payment  of  freight;  that  aftei 
the  arrival  of  the  vessel  and  goods  at  London,  B.  caused  the  goods  to  be  unshipped,  and 
safely  and  securely  landed  and  deposited  upon  a  certain  wharf  at  London,  there  to  remain 
until  they  could  be  delivered  according  to  the  bill  of  lading,  the  said  wharf  being  a  place 
at  which  goods  conveyed  in  steam-vessels  from  Dublin  to  London  were  accustomed  to  be 
landed  and  deposited  for  the  use  of  consignees,  and  being  a  place  fit  for  such  purpose ;  and 
that  the  goods,  whilst  they  remained  upon  the  said  wharf,  and  before  a  reasonable  time  for 
the  delivery  thereof  had  elapsed,  were  accidentally  destroyed  by  fire. 

It  was  also  pleaded,  to  the  same  count,  that  after  the  arrival  of  the  vessel  and  goods  at  London, 
B.  was  ready  and  willing  to  deliver  the  goods  to  A.  or  his  assigns,  but  that  neither  A.  nor 
his  assigns  was  or  were  there  ready  to  receive  the  same ;  whereupon  B.  caused  the  goods  to 
be  landed  on  the  said  wharf,  there  to  remain  until  A.  or  his  assigns  should  come  and  receive 
the  same,  or  until  the  same  could  be  conveyed  and  delivered  to  A.  or  his  assigns,  with  the 
like  averment  as  to  the  said  wharf  being  a  usual  and  fit  place ;  and  that  the  goods,  whilst 
they  remained  upon  the  said  wharf,  and  before  A.  or  his  assigns  came  or  sent  for  the  same, 
and  before  B.  had  been  requested  to  deliver  the  same  to  A.  or  his  assigns,  or  a  reasonable 
time  for  conveying  them  from  the  said  wharf  to  A.  or  his  assigns  had  elapsed,  and  before  the 
same  could  be  removed  therefrom,  were  accidentally  destroyed  by  fire. 

Hi(ld^  in  the  Exchequer  Chamber,  in  affirmance  of  the  Judgment  in  the  Common  Pleas  upon 
demurrer,  that  both  pleas  were  bad  in  substance,  as  they  neither  showed  a  delivery  of  the 
goods  to  A.  or  his  assigns,  nor  alleged  that  a  delivery  at  the  wharf  was  a  delivery,  according 
tu  the  usage  of  London,  with  respect  to  goods  on  such  a  voyage,  or  that  A.  or  his  assigns 
had  notice  of  the  arrival  of  the  goods,  or  that  a  reasonable  time  for  A.  or  his  assigns  to  re- 
i.^i'LVi'  ilii^ii  had  elapsed  when  the  goods  were  landeil,  or  when  they  were  destroyed,  or  thai 
At  III  hi^  HM^igns  had  notice  that  B.  was  ready  and  willing  to  deUver  the  goods ;  and  that,  if, 
a*  tUn  ix^nw\n  were  deliverable  to  A.  or  his  assigns,  B.  was  not  bound  to  deliver  them  until  he 
tiiit  Miitii'i*  lliat  A.  or  some  assignee  would  receive,  or  until  the  party  entitled  should  come  to 
i«fii^t^ih  ttii  IM  still  B.  was  bound  to  keep  the  goods  on  bodrd  (or  on  the  wharf  at  B.'s  own 
Itili )  fur  A  uMHOuable  time,  to  enable  the  consignee  to  fetch  them,  and  B.  continued  liable  until 
iitrli  n^jtunmililo  time  had  elapsed. 

H  tl>'>  I'tr^LlhiLl  that  he  did  deliver  the  goods  at  London  according  to  his  promise,  l/pon  tbff 
Mini  1*1  titii  I'Mue,  evidence  was  admitted  on  the  part  of  A.  of  former  dealings  between  hiiD> 
•till  MJiil  U.  UM  ta  the  carriage  of  goods  from  B.'s  wharf  to  A.'s  place  of  business    Htld^  in  the 
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Exchequer  Chamber,  upon  a  bill  of  exceptions,  that  such  evidence  was  admissible  for  the  pnr- 
po»e  of  showing  the  course  and  usage  of  delivery  at  the  port  of  London ;  though,  for  the  pur- 
poac  of  adding  to,  or  otherwise  varymg,  ihe  terms  of  the  written  contract,  it  would  have  been 
inadmissible. 
Ueld,  alao,  in  the  Exchequer  Chamber,  upon  a  bill  of  exceptions,  that  the  judge  was  warr  mted 
in  declining  to  tell  tbe  jury  that  a  deUvery  at  the  wharf  was,  in  point  of  law,  a  sufficient  de- 
livery, that  B.  was  thereby  discharged  from,  all  farther  responsibility,  and  that  no  contract 
oonld  be  inferred  from  the  course  of  dealing,  to  vary  or  superadd  to  the  written  contract  con- 
tained in  the  bill  of  lading;  and  in  stating  that  it  was  a  question  for  the  consideration  of  the 
jury,  whether  there  had  heen  a  delivery  of  the  goods,  and  that  it  was  for  them  to  say  whether, 
upon  the  evidence,  a  delivery  at  the  wharf  was  a  delivery  according  to  the  usage  and  prac- 
tice of  delivering  goods  observed  in  the  port  of  London. 
In  another  count,  on  a  promise  that,  in  consideration  of  the  previous  delivery  of  goods  to  be  so 
carried  to  Liondon  for  freight,  and  of  the  employment  of  B.  by  A.  for  other  reward,  to  take 
care  of  the  goods  at  the  wharf,  where  they  should  be  landed,  and  to  carry  and  convey  the 
same  from  such  wharf  to  A.'a  place  of  business,  and  there  to  deliver  them  to  A.  in  a  reason* 
able  time  afler  landing, — ^a  breach  was  a-^signed  in  the  non-delivery  of  the  goods,  although  a 
reasonable  time  for  that  purpose  had  elapsed.     B.  pleaded  that  aAer  the  arrival  of  the  steam- 
vessel  in  London  with  goods  on  board,  and  after  the  goods  had  been  safely  landed  on  the 
wharf,  B.  caused  the  same  to  be  safely  deposited  and  stored  upon  the  wharf,  until  they  could 
be  carried  and  conveyed  therefrom,  and  delivered  to  A.,  the  said  wharf  being  a  usual  fit  and 
proper  place  for  that  purpose,  and  that  B.  took  care  of  the  goods  whilst  they  remained  upon 
the  wharf  until  they  were  destroyed  by  an  accidental  fire  before  they  could  be  conveyed  from 
the  wharf,  and  Ixsfore  a  reasonable  time  for  their  being  so  conveyed,  or  for  the  delivery  there- 
of to  A.  had  elapsed ;  by  means  whereof,  and  from  no  other  cause,  and  without  any  careless 
ness,  negligence,  or  improper  conduct,  or  want  of  due  care  in  B.,  he  was  prevented  from  de 
livcring  the  goods  to  A. 
Heldf  in  the   Exchequer  Chamber, — in  reversal  of  the  judgment  in  Common  Pleas  upon  a  dc 
murrer  to  this  plea, — that  the  plea  was  a  good  answer  to  the  count,  inasmuch  as  the  contract 
to  carry  from  the  wharf  for  other  reward  was  not  of  the  same  nature  as  the  contract  to  carry 
to  it,  and  the  count  contained  no  averment  that  B.  was  a  common  carrier ;  and  that  if  B. 
was  not  subject  to  the  liability  of  a  common  carrier  whilst  the  goods  were  in  the  warehouse, 
all  that  he  was  bound  to  do  by  the  contract  was,  to  take  reasonable  care  of  the  goods  whilst  in 
the  warehouse. 
In  the  Common  Pleas  the  sum  of  734/.  was  awarded  to  the  plaintiff  below  for  his  costs,  and  in 
the  Exchequer  Chamber  that  part  of  tbe  judgment  of  the  Common  Pleas  was  affirmed,  and 
the  sum  of  311/.  was  adjudged  to  the  defendant  in  error  for  costs  of  the  delay  of  execution 
on  pretence  of  prosecuting  the  writ  of  error. 
The  House  of  Lords  affirmed  the  judgment  of  the  Exchequer  Chamber  as  to  the  affirmance  and 
the  reversal  of  the  judgment  in  the  Common  Pleas,  except  that  the  judgment  of  the  Common 
Pleas  and  of  the  Exchequer  Chamber  was  reversed  as  to  part  of  the  734/.  awarded  to  the 
defendant  in  error  for  costs,  by  deducting  therefrom  the  costs  which  had  been  allowed  in  the 
Common  Pleas  to  the  plaintiH* below  in  respect  of  the  demurrer,  the  judgment  upon  which 
in  his  fttvour  was  reversed  in  the  Exchequer  Chamber,  and  also  as  to  311/.  for  costs  awarded 
in  the  Exchequer  Chamber,  the  partial  reversal  of  judgment  in  that  court  showing  that  tbe 
writ  of  error  was  not  improperly  brought.     No  costs  were  allowed  in  the  House  of  Lords. 

The  judgment  pronounced  in  the  court  of  Exchequer  Chamber  upon  the 
writ  of  error  brought  in  this  aclion,(a)  was  entered  up  as  follows : — 

•u  Whereupon,  all  and  singular  the  premises  having  been  con-  (-#051 
sidered,  and  as  well  the  record  and  proceedings  aforesaid,  and  the 
judgment  given  in  form  aforesaid,  as  the  matters  aforesaid  by  the  said  R 
Bourne,  &c,,  above  for  error  assigned,  having  been,  by  the  said  court  of 
•Exchequer  Chamber  here  diligently  examined  and  fully  under-  r*g59 
stood,  it  appears  to  the  said  court  of  Exchequer  Chamber  that 
there  is  no  error  in  the  record  of  proceedings  aforesaid,  or  in  giving  the 
judgment  aforesaid  as  to  the  first  count  of  the  said  declaration.     Therefore 

(a)  Vide  ant^,  Vol.  IIL  643,  3  Scot^  N.  R.  1. 
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it  is  considered  by  the  said  court  of  Exchequer  Chamber  here,  that  the 
judgment  aforesaid,  in  form  aforesaid  given,  as  to  the  said  first  count,  that 
is  to  say,  the  judgment  in  form  aforesaid  given  that  the  said  S.  Gatlifle 
should  recover  against  the  said  R.  Bourne,  &c.,  his  said  damages,  costs, 
and  charges,  amounting  in  the  whole  to  1516/,,  be  in  all  things  affirmed, 
and  stand  in  its  full  force  and  effect,  the  said  matters  above  for  error  as- 
signed in  any  way  notwithstanding,  ^nd  it  is  further  considered  by  the 
same  courts  that  the  said  S,  Gatliffe  recover  against  the  said  R.  Bourne^  4rc., 
311/.,  6y  tJie  same  court  adjudged  to  the  said  S.  Gatliffiy  and  with  his  assent^ 
according  to  the  form  of  the  statute  in  thai  case  made  and  providedj  for  his 
damages  J  costs  j  and  charges  j  which  he  hath  sustained  and  expended  by  rea- 
•RPS'^1  *^^  of  the  delay  in  the  *  execution  of  the  judgment  (foresaid  as  to  the 
said  first  count,  on  pretence  of  the  prosecution  of  tlie  said  writ  of 
error.  But  because  it  further  appears  to  the  said  court  that  the  plea  by 
the  said  R.  Bourne,  &c.,  lastly  above  pleaded,  is  sufficient  in  law,  there- 
fore, it  is  considered  by  the  same  court  that  the  said  last  plea  is  sufficient 
in  law  to  bar  the  said  S.  Gatliffe  from  maintaining  his  said  action  against 
the  said  R.  Bourne,  &c.,  as  far  as  relates  to  the  said  second  count,  and  that 
the  said  R.  Bourne,  &c.  go  thereof  without  day,  &c." 

Upon  this  judgment  R.  Bourne,  &c.,  the  defendants  below,  the  plainti(& 
in  error  in  the  Exchequer  Chamber,  having  brought  a  writ  of  error  in  par- 
liament, assigned  the  following  errors, — 

"  That  the  judgment  aforesaid  in  form  aforesaid,  as  to  the  said  first 
count  of  the  said  declaration,  that  is  to  say,  the  judgment  aforesaid,  that 
the  said  S.  Gatliffe  should  recover  against  the  said  R.  Bourne  his  said 
damages,  costs,  and  charges,  amounting  in  the  whole  to  the  sum  in  that 
behalf  mentioned  and  adjudged,  to  wit,  1516/.,  was  affirmed  by  the  court 
of  Exchequer  Chamber  of  our  lady  the  queen  ;  whereas,  by  the  law  of  the 
land  it  ought  to  have  been  reversed ;  therefore,  in  that  there  is  manifest 
error.  There  is  also  error  in  this,  to  wit,  that  it  was  considered  and  ad- 
judged in  and  by  the  same  court  that  the  said  S.  Gatliffe  should  recover 
against  the  said  R.  Bourne,  the  said  sum,  to  wit,  &c.,  by  the  same  court 
so  adjudged  to  the  said  S.  Gatliffe,  and  with  his  assent,  for  his  damages, 
costs,  and  charges  which  he  had  sustained  by  reason  of  the  delay  in  the 
execution  of  the  judgment  aforesaid  of  the  said  court  of  our  lady  the  queen, 
before  her  justices  of  the  Bench  at  Westminster,  on  pretence  of  the  prose- 
cution of  the  said  writ  of  error  in  that  behalf  mentioned  ;  therefore  in  that 
there  is  manifest  error.  There  is  also  error  in  this,  to  wit,  that  the  said 
*8541  ^^i^f  Justice  disregarded  the  matters  in  the  *said  bill  of  exceptions 
stated  by  way  of  exception,  and  admitted  the  evidence  so  excepted 
to  as  therein  mentioned,  and  directed  the  jury  as  therein  mentioned,  and 
suffered  and  permitted  the  jury  to  give  the  verdict  in  form  aforesaid  given; 
therefore  in  that  there  is  manifest  error.  And  the  said  R.  Bourne  prays 
that  the  said  judgment  of  the  court  of  our  lady  the  queen,  before  her 
justices  of  the  Bench  at  Westminster,  and  th^  vaid  affi/raanc:  thereof,  as 
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to  the  said  first  count,  for  the  errors  aforesaid,  and  for  other  errors  in  the 
said  record  and  proceedings  being,  may  be  reversed,  annulled,  and  alto- 
gether holden  for  nought,  and  that  they  may  be  restored  to  all  things 
which  they  have  lost  by  reason  of  the  said  judgment  and  aflSrmance 
thereof,  &c." 

The  case  in  support  of  the  above  assignment  of  errors  stated  that  the 
judgment  of  the  Common  Pleas  was  erroneous,  and  that  the  judgment  of 
the  Exchequer  Chamber,  so  far  as  it  affirmed  any  part  of  the  same,  was 
erroneous ;  and  that  the  judgment  of  the  Exchequer  Chamber  was  erro- 
neous, in  that  it  awarded  costs  and  damages  for  delay  to  the  plaintiff  below  y 
and  also  in  that  it  did  not  award  to  the  defendants  below  the  costs  of  the 
demurrer  to  the  sixth  plea,  but,  on  the  contrary,  left  them  subject  to  those 
costs. 

The  reasons  subjoined  to  the  case  were  the  following : — 
**  First.  Because  the  third  plea  contains  a  good  and  sufficient  defence 
to  the  first  count,  inasmuch  as  it  shows  that  the  goods  were  put  on  board 
under  an  assignable  bill  of  lading,  the  terms  of  which,  in  the  absence  of  any 
averment  of  custom  controlling  their  signification,  the  courts  are  bound  to 
construe  according  to  the  general  law  of  the  realm  ;  by  which  the  ship- 
owners had  a  right  to  land  the  goods  on  a  wharf,  as  stated  in  that  plea, 
and  when  they  had  so  done,  were  not  liable  as  carriers  for  subsequent  loss 
by  accidental  fire. 

•"  Secondly. — Because  the  fourth  plea  contains  a  good  defence  r»g55 
to  the  first  count  of  the  declaration,  for  that,  the  consignee  not 
being  ready  to  receive  his  goods  when  the  vessel  arrived,  the  ship-owners 
had  a  right  to  land  them,  upon  a  usual  and  convenient  wharf,  and,  when 
they  had  so  done,  were  not  liable  as  carriers  for  subsequent  loss  by  acci- 
dental fire. 

«  Thirdly. — ^Because  the  first  count  does  not  show  that  the  plaintiffs  in 
error  were  common  carriers,  and  therefore  the  third  and  fourth  pleas  are 
sufficient  answers  to  that  count. 

«<  Fourthly. — That  the  documentary  and  parol  evidence  excepted  to  was 
improperly  admitted ;  that  its  effect  was,  to  control  the  written  contract,  and 
that  it  was  not  admissible,  or,  at  all  events,  ought  not  to  have  been  left  to  the 
jury,  as  evidence  of  a  custom  or  usage,  since  it  related  altogether  to  deal- 
ings between  the  plaintiff  and  defendants,  and  there  was  no  other  evidence 
of  custom  or  usage,  with  which  it  c#uld  be  coupled.  The  plaintiffs  in 
error  contend,  that  a  course  of  dealing  between  two  individuals  can  never 
qualify  their  express  written  contract,  and  that  it  furnishes,  by  itself,  no  evi- 
dence,— at  least  as  between  them, — of  a  custom  or  usage  capable  of  quali- 
fying such  written  contract. 

"  Fifthly. — That  there  was  no  evidence  to  support  the  verdict,  and  that 
the  Chief  Justice  left  to  the  jury  an  issue  upon  which  tliere  was  no  evidence 
on  the  side  of  the  plaintiff  below. 

<<  Sixthly. — That  the  Exchequer  Chamber  ought  to  have  awarded  to  the 
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plaintiffs  in  error  their  costs  of  the  demurrer  to  the  sixth  plea,  or,  at  all 
events,  ought  not  to  have  left  them  subject  to  the  defendant  in  error's  costs 
of  that  demurrer,  thereby  obliging  them  to  pay  costs  on  the  issue  of  law 
en  which  tfiey  have  ultimately  succeeded ;  but  ought  to  have  given  the  same 
judgment  upon  that  demurrer  which  the  Common  Pleas  ought  to  have  given, 
♦ft^ifil  *^'^'  ^^  ^^^^  ^^^  impossible,  to  have  reversed  the  judgment  alto- 
""     gether. 

"  Seventhly. — That  the  jury  have' found  damages  upon  the  second  count, 
— on  a  plea  pleaded  (a)  to  which,  the  defendants  below  have  judgment. 

«« Eighthly. — That  the  award  by  the  Exchequer  Chamber,  of  damages, 
costs,  and  charges,  by  reason  of  the  delay  in  the  execution  of  the  judgment 
as  to  the  first  count,  occasioned  by  the  writ  of  error,  is  not  warranted  by 
law ;  inasmuch  as  the  statute  giving  costs  to  defendants  in  error,  applies 
only  to  cases  in  which  the  judgment  appealed  against  is  altogether  afRrmed; 
and  inasmuch  as  the  plaintiffs  in  error  were  obliged  to  carry  the  whole 
record  to  the  Exchequer  Chamber,  in  order  to  reverse  that  part  of  the  judg- 
ment which  is  now  admitted  to  be  wrong  and  is  reversed,  they  ought  not 
to  be  obliged  to  pay  costs  for  doing  that  which  the  law  obliged  them  to  do, 
in  order  to  correct  the  error  in  the  judgment  of  the  court  below,  especially 
as  they  can  themselves  obtain  no  costs  upon  the  parts  on  which  they  have 
succeeded." 

And  the  plaintiffs  in  error  prayed  that  the  judgment  of  the  Exchequer 
Chamber,  so  far  as  it  reversed  the  judgment  of  the  Common  Pleas  on  the 
demurrer  to  the  sixth  plea,  might  be  affirmed  for  the  following  reason : — 

"  Because,  reading  the  second  count  and  the  sixth  plea  together,  it  ap- 
peared that  the  plaintiffs  in  error  were  bailees,  not  responsible  for  loss  by 
accidental  fire." 

The  defendant  in  error  submitted  that  the  judgment  of  the  Exchequer 
Chamber  ought  to  be  in  all  respects  affirmed,  for  the  following  reasons : — 

"  First,  with  respect  to  the  demurrers  to  the  third  and  fourth  pleas, 
because,  by  the  contract  between  the  parties  stated  in  the  first  count,  the 
•ftfS71  defendants  below  •were  bound,  not  only  to  carry,  but  to  deliver, 
the  goods  in  question  to  the  plaintiff  below  in  the  port  of  London ; 
and  these  pleas  contain  neither  an  allegation  that  they  did  so  deliver  them, 
nor  any  valid  excuse  for  not  delivering  them. 

<(  Secondly,  because,  it  being  admitted  on  the  pleas,  that  the  goods  had 
not  been  delivered,  the  defendants  below  were,  in  point  of  law,  liable  for 
the  loss  of  the  goods  by  accidental  fire  whilst  in  their  custody  as  carriers 
ind  in  the  course  of  conveyance. 

«<  Thirdly,  because,  although  the  fourth  plea  alleges  that  the  defendants 
below  were  ready  to  deliver  the  goods  at  Fenning's  Wharf,  but  that  the 
plaintiff  below  was  not  ready  to  receive  them,  yet,  inasmuch  as  neither  of 
tKe  pleas  alleges  that  a  landing  at  Fenning's  Wharf  was,  by  any  valid  cus- 
tom of  the  port  of  London  or  otherwise,  a  delivery  within  the  port  of  Lon- 

(d]  And  see  ant^,  Vol.  Til.  p.  675,  infra»  868,  859>  n. 
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don,  nor  contains  any  allegation  that  a  reasonable  time  for  the  plaintiff 
below  to  fetch  the  goods  from  Fenning's  Wharf  had  elapsed  at  the  time 
they  were  burnt,  nor  even  that  the  plaintiff  below  had  notice  of  their  having 
arrived,  or  of  their  having  been  landed  and  of  their  lying  at  Fenning's 
"Wharf,  no  legal  ground  is  laid  for  supposing  them  to  remain  at  the  risk  of 
the  plaintiff  below  whilst  they  continued  on  the  wharf. 

<«  With  reference  to  the  first  exception  taken  in  the  bill  of  exceptions,  to 
the  admission  in  evidence  of  the  bills  for  freight  and  charges,  and  to  the 
other  written  and  parol  evidence  respecting  former  transactions  between  the 
same  parties,  the  defendant  in  error  submits  that  the  reason  stated  by  the 
Chief  Justice  for  their  admission  was  a  valid  one,  namely,  that  they  ought 
to  be  submitted  to  the  jury,  not  for  the  purpose  of  superadding  any  condi- 
tion to,  or  in  any  manner  varying  or  altering,  the  written  contract,  but,  sim- 
ply, for  the  purpose  of  ascertaining  •the  course  and  usage  of  delivery  r#op:o 
in  the  port  of  London. 

"With  reference  to  the  exceptions  taken  to  the  charge  of  the  Chief  Jus- 
tice, the  defendant  in  error  submits  that  the  Chief  Justice  was  correct  in 
leaving  it  to  the  jury  to  say  whether  a  delivery  at  Fenning's  Wharf  was  or 
was  not  a  delivery  to  the  plaintiffs  below,  according  to  the  custom  of  the 
trade  within  the  port  of  London  ;  because  issue  having  been  joined  on  the 
precise  point  whether  the  defendants  below  had  or  had  not  delivered  the 
goods  to  the  plaintiff  below  at  London,  and  inasmuch  as  a  landing  at  Fen- 
ning's Wharf  could  amount  to  a  delivery  to  the  plaintiff  below,  only  by 
reason  of  some  custom  or  usage  to  that  effect  prevailing  in  the  port  of  Lon- 
don, proof  of  a  contrary  usage,  namely,  of  goods  being  carted  to  the  con- 
signee's own  warehouse,  almost  invariably  prevailing  amongst  the  same 
parties,  and  also  prevailing  extensively  amongst  other  parties  and  other 
steam  companies  in  the  port  of  London  engaged  in  the  same  trade,  was 
clearly  evidence  proper  to  be  left  to  the  jury,  and  from  which  the  jury  were 
justified  in  inferring,  that  no  such  custom  or  usage  as  that  set  up  by  the 
defendants  below,  existed." 

And,  with  reference  to  the  question  of  costs,  the  defendant  in  error  sub- 
mits that,  supposing  the  House  affirmed  the  judgments  of  the  courts  below 
respecting  the  first  count,  he  is  entitled  to  retain  the  costs  adjudged  to  him 
both  in  the  Common  Pleas  and  in  the  Exchequer  Chamber,  because — 

*<  First,  the  jury  having  on  the  trial  been,  by  consent  of  both  parties,  dis- 
charged from  giving  any  verdict  on  the  second  count,  and  the  damages  and 
costs  having  been  assessed  by  the  jury,  and  the  costs  of  increase  added  by 
the  court,  and  final  judgment  having  been  signed  in  the  Common  Pleas  for 
those  damages  and  *costs  exclusively  on  the  first  count,  and  the  (-#059 
plaintiff  below^  having  been  throughout  successful  on  the  first  count, 
^hich  was  the  only  count  on  which  final  judgment  was  entered  up  in  the 
Common  Pleas,  he  is  entitled  not  only  to  his  costs  in  the  court  below,  but 
also  lo  his  costs  in  the  Exchequer  Chamber  by  reason  of  tj^e  delay  in  get- 
ting execution  for  the  said  damages  and  costs,  notwithstanding  the  opinion 
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expressed  in  the  Exchequer  Chamber  in  favour  of  the  plaintiffs  in  error  as 
to  the  sixth  plea  to  the  second  count,  on  which  the  jury  were  discharged 
from  giving  a  verdict. (a) 

"  Secondly,  if  the  House  are  of  opinion  that  the  plaintiffs  in  error  must 
be  considered,  on  this  record,  as  having  succeeded  in  reversing  some  part 
of  the  judgment  of  the  Common  Pleas,  in  the  Exchequer  Chamber,  and 
that  the  judgment  of  the  Exchequer  Chamber  is,  on  that  ground,  incorrect, 
so  far  as  regards  the  costs  in  error,  the  defendant  in  error  contends  that  the 
judgment  of  the  Common  Pleas  ought  to  be  affirmed  altogether,  and  the 
fall  costs  in  error  allowed  to  the  defendant  in  error,  on  the  ground  that  the 
sixth  plea  is,  in  point  of  law,  no  answer  to  the  se»;ond  count ;  and  that  the 
reasons  above  stated  for  holding  the  third  and  fourth  pleas  to  be  invalid, 
are  equally  applicable  to  the  sixth  plea ;  and  that  the  second  count  states 
facts,  and  sets  out  a  contract,  sufficient  to  make  the  defendants  below  liable 
as  common  carriers,  and  consequently  answerable  for  the  non-delivery  of 
the  goods,  notwithstanding  they  were  destroyed  by  an  accidental  fire." 

jP.  Kelly  and  J.  W.  Smith,  for  the  plaintiffs  in  error.  The  main  questions 
♦8f501  '"  ^^^^  ^^^^  ^^^  ^^°  •  ^^^^^  whether  *the  master  of  a  foreign  ship,  by 
landing  goods  at  a  convenient  and  accustomed  wharf  immediately 
on  his  arrival  in  the  port  of  London,  discharges  his  duty  so  as  to  relieve 
himself  from  all  responsibility  in  respect  of  his  contract  to  carry :  secondly, 
whether,  under  a  bill  of  lading  in  the  ordinary  form,  evidence  of  former 
dealings  between  the  parties  is  admissible  to  control  or  explain  the  meaning 
of  such  bill  of  lading. 

A  subordinate  point  will  also  arise,  viz.,  whether  the  judgment  of  the 
Exchequer  Chamber  is  not  erroneous  so  far  as  regards  the  costs  of  the  writ 
of  error. 

1.  Where  the  master  receives  goods  on  a  general  bill  of  lading,  as  here, 
it  is  no  part  of  his  duty  to  give  notice  of  the  arrival  of  the  vessel  to  the 
consignee  of  the  goods ;  the  latter  is  bound  to  watch  for  them.  In  general, 
the  roaster  has  no  means  of  making  any  communication ;  he  may  not  know 
the  place  of  abode  of  the  consignee,  or  the  latter  may  have  parted  with  the 
bill  of  lading  and  ceased  to  have  any  interest  in  the  goods.  [Lord  Camp- 
BKLL.  Have  you  any  authority  for  saying  that  the  master  may  land  the 
goods  as  soon  as  the  ship  arrives,  without  giving  the  owner  an  opportunity 
to  come  and  demand  them  ?]  Harman  v.  Clarke^  4  Campb.  159,  shows 
that  the  consignee  is  not  entitled  to  notice.  [Lord  Brougham.  The  plea 
does  not  allege  that  the  goods  were  landed  at  a  place  where  the  consignee 
might  have  had  them  when  he  pleased.]  It  alleges  that  the  wharf  was  "  a 
place  at  which  goods  conveyed  in  steamboats  from  the  port  of  Dublin  to 
the  port  of  London,  were,  on  their  arrival  at  the  last-mentioned  port,  used 
and  uccustomed  to  be  landed  and  deposited,  and  a  place  fit  and  proper  an^l 

(•O  *V\vfi  jun  b<^iuff  di>«i^hArt!\Ht  fmm  finJin^  vrhat  the  defendant  had  promioed,  as  alleged  in 
Ihe  *H\Mu)  iNunit«  and  a«  dcnuxl  by  iho  pica  of  nan  assumpsit,  there  could  be  no  assessment  of 
dauiaii«^  ab*,>Uil«  or  coiUin^^nl*  ou  that  count. 
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convenient  for  that  purpose."     Irj  Hyde  v.  The  Trent  and  Mersey  JSTaviga- 
tion  Company^  5  T.  R.  389,  the  majority  of  the  judges  held  that  common 
carriers  from  A.  to  B.,  charging  and  receiving  for  cartage  of  goods  to  the 
consignee's  house  •at  B.,  from  a  warehouse  there  where  they  usually     r#oo| 
unloaded,  but  which  did  not  belong  to  them,  were  answerable  for 
the  loss  of  the  goods  at  the  warehouse  by  an  accidental  fire,  though,  with 
the  knowledge  of  the  consignee,  they  allowed  all  the  profits  of  the  cartage 
to  another  person ;  but  three  of  the  judges  agreed  that  a  different  rule  pre- 
vailed in  the  case  of  ships  coming  from  beyond  seas.     Applying  the  rule 
laid  down  in  that  case  to  the  present,  had  the  defendants  performed  their 
undertaking  when  they  landed  the  goods  at  Fenning's  Wharf?     The  mas- 
ter is  not  bound  either  to  give  notice  or  to  wait  a  reasonable  time ;  to  re- 
quire him  to  do  so  it  would  operate  most  injuriously  upon  commercial 
transactions.     In  Abbott  on  Shipping,  6th  ed.,  246,  the  duty  of  the  master 
on  the  completion  of  the  voyage  is  stated  to  be,  to  report  his  ship  and  crew, 
to  deliver  his  manifest  and  other  papers  to  the  proper  oflScers,  according  to 
the  law  and  custom  of  the  place,  arid,  without  delay,  to  deliver  the  cargo 
to  the  merchant  or  his  consignees,  upon  production  of  the  bills  of  lading 
and  payment  of  the  freight  and  other  charges  due  in  respect  of  it ;  citing 
Bishop  v.  Ware^  3  Campb.  360.     The  learned  author  says,  p.  248,  «  In 
England,  the  practice  is  to  send  such  goods  as  are  not  required  to  be  landed 
at  any  particular  dock,  to  a  public  wharf,  and  order  the  wharfinger  not  to 
part  with  them  till  the  freight  and  other  charges  are  paid,  if  the  master  is 
doubtful  of  the  payment."     Again,  p.  249,  "  The  manner  of  delivering  the 
goods,  and  consequently  the  period  at  which  the  responsibility  of  the  mas- 
ter and  owners  shall  cease,  depend  upon  the  custom  of  particular  places, 
and  the  usage,  of  particular  trades.     Thus,  a  hoyman,  who  brings  goods 
from  an  outport  into  the  port  of  London,  is  not  discharged  by  landing  them 
at  the  usual  wharf,  but  is  bound  to  take  care  and  *send  them  out  by     r^oco 
land,  to  the  place  of  consignment.     And,  if  the  consignee  require     ^ 
to  have  the  goods  delivered  to  himself,  and  direct  the  master  not  to  land 
them  on  a  wharf  at  London,  the  master  must  obey  the  request ;  for  the 
wharfinger  has  no  legal  right  to  insist  upon  the  goods  being  landed  at  his 
wharf,  although  the  vessel  be  moored  against  it.     But  in  the  case  of  ships 
coming  from  a  foreign  country,  delivery  at  a  wharf  in  London  discharges 
the  master. ^^     [Lord  Lyndhurst,  C.     Here,  it  appears  that  the  master 
received  the  goods  upon  a  contract  to  deliver  them  to  the  consignee  at  the 
port  of  London.(a)     He  had  no  right  to  change  the  risk.] 

2.  The  next  question  is,  whether  or  not  evidence  of  former  dealings 
between  the  parties  was  admissible  ;  its  object  being  to  control  the  bill  of 
lading,  or  to  explain  its  meaning.  It  was  not  admissible :  its  tendency  was 
to  enlarge  the  terms  of  the  written  contract :  it  was  not  offered  as  evidence 
of  usage  or  custom ;  nor  could  it  be  so  offered.  In  Yates  v.  Pym^ 
6  Taunt.  446,  which  was  an  action  on  a  warranty  given  on  a  sale  of  prime 
(a)  Ant^,  Vol.  IIL  64*5.  7,  9. 
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singed  bacon,  evidence  was  ofiered  to  show,  that,  by  a  practice  in  the  trade, 
bacon  to  a  certain  degree  tainted  was  received  as  prime  singed  bacon  ;  and 
of  another  practice  by  which  the  purchaser  was  precluded  from  all  remedj 
if  he  did  not  promptly  discover  the  objection  and  point  it  out.  Heath,  J., 
rejected  it ;  and  Gibbs,  C.  J.,  said :  <<  I  cannot  think  that  any  custom  of 
trade  can  be  admissible  to  prove  the  proposition  now  contended  for." 

Assuming  that  the  goods,  after  they  were  landed,  were  in  the  possession 
of  the  defendants  below,  they  held  them,  not  as  carriers  but  as  wharfingers ; 
and  this  action  cannot  be  maintained ;  Garside  v.  TTie  Proprietors  of  the 
Trent  and  Mersey  JSTavigation,  4  T.  R.  581 ;  PTefeft,  In  re,  8  Taunt.  443. 
♦86*^1  ^^  ^^^  allegation  in  the  second  count,  that  the  contract  *  was  to  cany 
the  goods  from  Belfast  to  Ironmonger  Lane,  then  landing  them  at 
Fenning's  wharf  was  a  rightful  act,  in  the  due  performance  of  the  contract. 

With  respect  to  the  question  of  costs,  the  declaration  contained  two 
counts.  To  the  first  count  four  pleas  were  pleaded,  and  to  the  second, 
two. (a)  The  plaintifi"  below  demurred  specially  to  the  third  and  fourth 
pleas  (to  the  first  count,)  and  generally  to  the  sixth  plea  (to  the  second 
count.)  The  Common  Pleas  gave  judgment  for  the  plaintiff  below  on  all 
the  demurrers.  At  the  trial  which  afterwards  took  place,  exceptions  were 
tendered  to  the  ruling  of  the  Chief  Justice  upon  the  issues  joined  on  the 
first  and  second  pleas,  and  the  jury  were,  by  consent,(6)  discharged  from 
giving  any  verdict  as  to  the  second  count.  The  plaintiff  below  thereupon 
tJtxed  his  costs,  and  signed  judgment  upon  the  whole  record.  The  Ex- 
chequer Chamber,  upon  the  argument  of  the  writ  of  error  and  bill  of  excep- 
tions, affirmed  the  judgment  of  the  court  below  as  to  the  demurrers  to  the 
third  and  fourth  pleas  (to  the  fourth  count,)  and  also  affirmed  the  ruling  at 
the  trial,  but  they  reversed  the  judgment  of  the  Common  Pleas  so  far  as 
related  to  the  demurrer  to  the  sixth  plea.  The  judgment  of  the  Common 
Pleas  was  for  one  entire  sum  for  damages  and  costs,  including,  of  ccoirse, 
the  plaintiff's  costs  of  the  demurrer  to  the  sixth  plea.  The  plaintiffs  in  error 
ought  not,  under  these  circumstances,  to  have  been  charged,  as  they  are  by 
this  judgment,  with  the  costs  in  error.  The  judgment  of  the  court  below 
being  erroneous  as  to  part,  they  were  perfectly  justified  in  the  course  they 
♦Rfi41  ^^^^'  '^^^  judgment  for  costs  is  clearly  erroneous ;  Everard  v. 
^  *Patteson,  6  Taunt.  645,  2  Marsh.  304.  In  GUdart  v.  Gladstone, 
12  East,  668,  judgment  having  been  given  in  the  Common  Pleas  for  the 
plaintiffs  upon  a  special  verdict  in  assumpsit,  which  was  reversed  in  the 
King's  Bench,  it  was  held  that  the  defendant  was  entitled  to  a  judgment, 
not  only  of  acquittal,  but  also  for  the  costs  of  his  defence  in  the  former 
court,  that  being  the  judgment  which  the  court  below  ought  to  have  given; 
the  defendant  in  such  case  being  entitled  to  his  costs  by  the  statute  23  H.  8, 

(a)  Three ;  if  non  assumpsit  applied  to  the  whole  declaration.     Ante,  III.  649,  supid,  859. 

(6)  Which  appears  to  have  been  necessary  ;  since  discharging  the  jurors  from  finding  •  vei^ 
diet  upon  any  of  the  issues  joined  upon  the  count  was  equivalent  to  entering  a  gtet  procestm  m 
to  that  count 
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c.  15.  Lord  Ellenborough  there  said :  «  The  court  is  bound,  ex  officio^ 
to  give  a  peifect  judgment  upon  the  record  before  it.  In  this  case,  the 
judgment  below  was  given  for  the  plaintiffs,  upon  a  special  verdict,  where, 
of  course,  there  was  an  alternate  finding  by  the  jury,  according  as  the  court 
should  be  of  opinion  that  the  verdict  and  judgment  ought  to  have  been  for 
the  plaintiffs  or  for  the  defendant.  This  court  having  then  been  of  opinion 
that  the  judgment  of  the  court  of  Common  Pleas  was  erroneous,  and  ought 
to  have  been  for  the  defendant  below, — which  would  have  entitled  him 
there  to  his  costs  on  the  verdict  as  found  for  him, — we  should  not  do  him 
all  the  justice  which  he  is  entitled  to  receive,  upon  the  record  now  before 
us,  if  we  did  not,  upon  reversing  the  judgment  below,  give  the  same  judg- 
ment which  the  court  below  ought  to  have  given,  which  is,  a  judgment  for 
the  costs  of  his  defence  in  that  court,  as  well  as  a  judgment  of  acquittal." 
Here,  a  judgment  having  been  pronounced  by  the  Common  Pleas  which 
was '  erroneous  as  to  p^rt,  the  writ  of  error  was  properly  brought,  and  the 
plaintiffs  in  error  were  ;iot  liable  to  any  costs  in  respect  thereof. 

The  plaintiffs  in  error  are  entitled,  under  the  statute  of  Anne,  to  the  costs 
of  the  demurrer  upon  which  they  succeeded  in  the  Exchequer  Chamber ; 
Hullock  on  Costs,  102 ;  and  certainly  under  the  3  &  4  W.  4,  c.  42,  s.  30. 

*Lord  Lyndhurst,  C.  I  am  of  opinion  that  there  is  no  founda-  r»ogR 
tion  for  the  objection  to  the  ruling  as  to  the  admissibility  of  the  evi-  *■ 
dence  in  question.  It  was  offered,  not  for  the  purpose  of  enlarging  or 
altering  the  terms  of  the  contract,  but  merely  for  the  purpose  of  anticipating 
a  case  which  might  be  expected  to  be  set  up  on  the  other  side,  to  establish 
a  usage  or  custom  for  delivery  at  a  convenient  wharf.  It  was  offered  to 
show  how  the  parties  themselves  had,  on  former  occasions,  understood  and 
dealt  with  the  contract.  The  evidence  may  be  open  to  observation,  as  con- 
sisting of  instances  of  individual  contracts ;  but  it  was  admissible.  As  to 
the  other  point,  my  opinion  is,  (in  which  I  believe  all  the  other  noble  and 
learned  lords  present  concur,)  that  the  contract  was  to  deliver  to  the  con- 
signee  in  the  port  of  London.  Instead  of  a  delivery  to  the  consignee,  the 
goods  were  placed  on  Fenning's  Wharf.  There  is  no  averment  to  show 
that  such  a  deliver}'  is  tantamount  to  a  delivery  according  to  the  terms  of 
the  contract.  Upon  these  two  points,  therefore,  I  concur  in  the  opinion 
expressed  in  the  court  below.  As  to  the  costs,  the  question  is  open  to  some 
difficulty. 

Lord  Campbell.  The  fourth  plea  is  clearly  bad.  It  professes  to  excuse 
the  non-performance  of  the  contract,  but  it  shows  no  ground  of  excuse.  It 
does  not  even  show  that  a  reasonable  time  elapsed  between  the  arrival  of 
the  vessel  and  the  landing  of  the  goods  for  enabling  the  consignee  to  come 
and  receive  them  ;  or  that  the  captain  had  a  right  to  land  the  goods  on  his 
arrival. 

The  evidence  was  offered,  not  for  the  purpose  of  enlarging  or  altering  the 
terms  of  the  contract,  but  to  explain  the  meaning  of  the  parties  at  the  time 
of  entering  into  the  contract.     I  think  it  was  properly  admitted. 
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Lord  Brougham.  I  also  think  that  the  evidence  in  question  was  pro» 
•Rfifil  P^^^y  3^^i^ted.  It  did  not  extend  the  *liability  of  the  ship-owner. 
It  is  competent  to  a  party  to  meet  anticipated  objections  by  intro- 
ducing evidence  of  this  sort,  which,  if  this  course  were  not  taken,  might  be 
altogether  shut  out. 

Erie  and  Cromptony  for  the  defendant  in  error.  Substantially  the  judg- 
ment is  upon  the  first  count  only,  the  pleas  to  which  are  confessedly  no 
answer  to  the  action.  The  judgment  is  for  an  aggregate  sum  for  costs ; 
the  record  does  not  show  how  that  aggregate  is  made  up.  If  the  taxation 
was  objectionable,  the  objection  should  have  been  taken  in  the  court  below. 
An  interlocutory  judgment  has  been  given  on  three  pleas;  there  are  also 
issues  in  fact ;  upon  those  joined  as  to  the  first  count,  the  jury  have  found 
for  the  plaintiff  below,  and  costs  are  assessed  at  40^.  ;  as  to  the  issue  on  the 
second  count,  the  jury  are  discharged.  So  far  as  related  to  this  latter  issue, 
neither  party  would  be  entitled  to  costs.  Each  count  is  tantamount  to  a 
declaration  in  a  separate  and  distinct  action.  The  costs  of  increase  follow 
the  award  of  damages,  and  costs  on  the  issues  joined  on  the  first  count  apply, 
as  fo  which  the  plaintiff  below  altogether  succeeds  upon  that  part  of  the 
declaration  to  which  the  judgment  of  affirmance  expressly  limits  itself  to  the 
first  count.  The  plaintiff  below  therefore  had  a  clear  right  to  the  costs 
awarded  him  :  Earclly  v.  Twrnock^  Cro.  Jac.  636  ;  Frederick  v.  Lookups 
4  Burr.  2018.  [Lord  Campbell.  The  judgment  of  the  Common  Pleas 
improperly  included  the  costs  of  ihe  demurrer  to  the  sixth  plea.]  The 
judgment  as  to  those  costs  was  interlocutory,  and  a  writ  of  error  does  not 
lie  for  that :  Samuel  v.  Judin,  6  East,  333. 

The  judgment,  as  to  the  sixth  plea,  was  reversed  upon  the  ground  that 
the  second  count  did  not  state  that  the  defendants  below  were  common  car- 
♦8671  ^^^^^'  ^^^  defendants  were  clothed  with  the  character  of  common 
•carriers  until  actual  delivery  of  the  goods  to  the  consignee :  Hyde 
V.  The  Trent  and  Mersey  JVavigation  Company^  5  T.  R.  389 ;  Bishop  v. 
Ware,  3  Campb.  360 ;  Coats  v.  Chaplin,  3  Q.  B.  483 ;  Abbott  on  Ship- 
ping, 7th  ed.,  372  et  seq.  It  was  not  necessary  to  declare  against  them  as 
such :  Pozzi  v.  Shipton,  8  Ad.  &  E.  963,  1  P.  &  D.  4 ;  Ansell  v.  Water- 
house,  6  M.  &  S.  385 ;  Latham  v.  Rutley,  2  B.  &  C.  20,  3  D.  &  R.  211. 

Kelly  was  heard  in  reply. 

Lord  Lyndhurst,  C.  The  judgment  of  the  Common  Pleas  being  re- 
versed as  to  part,  and,  as  I  think,  properly  so,  the  plaintiffs  in  error  were 
justified  in  bringing  their  writ  of  error ;  and  consequently  the  plaintiff 
below  was  not  entitled  to  the  costs  of  those  proceedings,  which  are  allowed 
at  311/. 

Lord  Campbell.  I  am  of  the  same  opinion.  If  the  Common  Pleas 
•were  right  in  their  decision  upon  the  demurrer  to  the  sixth  plea,  they  were 
bound  to  give  the  plaintiff  below  the  costs  of  that  demurrer  when  final 
judgment  was  pronounced :  and  we  must  assume  that  they  did  so.  That 
judgment  having  been  partially  reversed  by  the  Exchequer  Chamber,  upon 
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grounds  which  appear  to  me  to  be  satisfactory — the  second  count  charging 
the  defendants,  not  as  common  carriers,  but  as  bailees  for  hire  and  reward 
to  do  a  particular  act — that  court  ought  to  have  relieved  the  defendants  be- 
low from  the  costs  with  which,  by  the  judgment  of  the  court  below,  they 
were  charged  in  respect  of  the  sixth  plea.  The  award  of  the  311/.  costs  in 
error,  is  manifestly  wrong. 

Lord  Lyndhurst,  C.  We  must  reverse  the  judgment  of  the  Exchequer 
Chamber  so  far  as  relates  to  the  *awarding  of  311/.  for  damages  r^ggo 
and  costs  to  the  plaintiff  below  for  the  delay  occasioned  by  the  *■ 
writ  of  error.  The  damages  and  costs  awarded  by  the  Common  Pleas 
should  also  be  reduced  by  the  amount  of. the  costs  of  the  demurrer  to  the 
sixth  plea.     No  costs  to  be  allowed  here. 

The  ultimate  judgment  was  eutered  in  the  following  form  :— 
"  On  which  day,  before  the  High  Court  of  Parliament  aforesaid,  come, 
&c. :  whereupon,  all  and  singular  the  premises  being  seen  and  by  the  same 
court  now  here  fully  understood,  and  as  well  the  record  and  proceedings 
aforesaid,  and  the  judgment  thereon  given,  as  the  matters  and  causes  by  the 
said  R.  Bourne,  &c.,  above  assigned  for  error,  being  diligently  examined 
and  inspected,  and  mature  deliberation  thereon  had,  it  appears  to  the  same 
court  now  here,  that,  in  the  record  and  proceedings  aforesaid,  and  in  the 
giving  of  the  judgment  of  the  said  court  before  her  justices  of  the  Bench 
at  Westminster  aforesaid,  and  in  the  affirming  therereof  in  part  as  aforesaid, 
and  in  the  giving  of  the  judgment  of  the  said  court  of  the  lady  the  queer 
before  the  justices  and  barons,  in  the  Exchequer  Chamber  aforesaid,  there 
is  manifest  error ;  therefore  it  is  considered  by  the  said  court  of  Parliament 
now  here,  that  so  much  of  the  judgment  given  in  the  said  court  before  the 
justices  of  the  Bench  at  Westminster  aforesaid  as  awards  734/.  to  the  said 
S.  Gatliffe  for  his  costs  and  charges  adjudged  of  increase  to  the  said 
S.  Gatliffe ;  and  also  the  judgment  of  the  Exchequer  Chamber  in  so  far  as 
it  affirms  the  said  judgment  of  the  Common  Pleas,  be  reversed,  annulled, 
and  entirely  set  aside :  And  it  is  further  considered  that  the  said  S.  Gatliffe 
do  recover  against  the  said  R.  Bourne,  &c.,  his  damages  and  costs  by  the 
said  jury  in  •form  aforesaid  assessed,  together  with  729/.(a)  for  r»og9 
his  costs  and  charges  of  increase  in  the  said  court  of  Common 
Pleas  about  his  suit  in  respect  of  the  first  count  of  his  said  declaration ; 
making  the  damages,  costs,  and  charges,  in  the  whole,  1511/.:  And  it  is 
further  considered  that  so  much  of  the  said  judgment  of  the  said  court 
before  the  justices  and  barons  in  the  Exchequer  Chamber  aforesaid,  as 
adjudged  311/.  to  the  said  defendant  in  error  for  his  damages,  costs,  and 
charges,  which  he  had  sustained  and  expended  by  reason  of  the  delay  in 
the  execution  of  the  said  judgment  of  the  said  court  before  the  justices  of 

(a)  The  flum  of  734/.  awarded  for  conts  in  the  court  of  Common  Pleas,  is  here  reduced  to 
729/.  by  deducting  the  costs  of  the  demurrer  to  the  sixth  plea,  amounting  to  6/.,  to  which  costs 
the  defendants  below  l)ecame  entitled  upon  the  judgment  in  the  court  of  Common  Pleas  against 
them  as  to  that  plea  being  reversed. 
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the  Bench  at  Westminster  aforesaid  as  to  the  said  first  count,  on  pretence 
of  prosecuting  the  said  writ  of  error,  be  reversed,  annulled,  and  entirely 
set  aside :  And  it  is  further  considered  that  in  all  other  respects  the  said 
judgment  of  the  court  of  Exchequer  Chamber,  and  so  much  of  the  judg- 
ment of  the  court  of  Common  Pleas  as  is  therein  affirmed,  be  affirmed  and 
stand  in  full  force  and  effect : 

"  And  thereupon  the  record  aforesaid,  and  also  the  process  had  in  the 
court  of  Parliament  aforesaid  on  the  premises,  are  sent  back  by  the  said 
court  of  Parliament  to  the  said  court  before  the  justices  of  the  Bench  at 
Westminster  aforesaid,  to  do  execution  thereupon,  &c." 


•870]     •The  STOCKTON  and  DARLINGTON  Railway  Company  v. 
BARRETT.     Sept.  4. 

In  railway  acta  any  ambiguity  in  a  clause  imposing  tolls  or  duties,  is  to  be  construed  againrt 
the  company,  and  in  favour  of  the  public.(a) 

By  a  railway  act  (I  &  2  G.  4,  c.  xliv.  s.  62,)  a  company  thereby  incorporated  (the  Stocktoo 
and  Darlington  Railway  Company)  were  empowered  to  demand  for  articles  conveyed  by 
their  railway : — "  For  all  coaly  &c.,  such  sum  as  the  company  shall  appoint,  not  excetiiinsc 
4rf.  per  ton  per  mile  :"  "  For  all,  &c.,  articles  for  which  a  tonnage  is  hrreinbr/ore  directed 
to  be  paid,  which  shall  pass  the  inclined  planes  upon  the  said  railway,  such  sum  as  the  com- 
pany  shall  appoint,  not  exceeding  Is.  per  ton :"  «And  for  all  coal  which  shall  be  shipped  in 
the  port  of  Stockton-upon-Tees  aforesaid^  (the  only  previous  mention  of  the  port  being  in 
sect.  I,  where  it  is  described  as  the  port  and  Knxnx  of  Stockton-upon-Tecs,) /or  the  purpose  of 
exportation,  not  exceeding  one  halfpenny  per  ton  per  mile." 

Under  the  authority  of  a  subsequent  act  (9  G.4.C.  Ixi.)  another  railway  company  (the  Clarence 
Railway  Company)  constructed  a  railway  from  a  place  on  the  river  Tees,  called  Port  Clarenee, 
communicating  with  the  Stockton  and  Darlington  Railway  at  a  place  called  Sim-Pastuie. 

Held,  that  coal  shipped  for  London  was  chargeable  only  with  the  duty  of  one  halfpenny  per 
ton  per  mile,  as  being  coal  "  shipped  for  the  purpose  of  exportation." 

Held,  also,  that  coal  shipped  fur  exportation  was  liable  to  the  inclined-plane  charge. 

Held,  also,  that  Port  Clarence  and  Middlesborough,  both  ports  in  the  river  Tees,  and  within 
the  legal  limits  of  the  port  of  Stockton-upon-Tces,  were,  for  this  purpose,  within  the  port  of 
SCockton-upon-Teea. 

The  court  of  Exchequer  Chamber,  having  affirmed  (6)  the  judgment  of 
the  court  of  Common  Pleas(c)  in  this  case,  the  plaintiffs  in  error  brought  a 
writ  of  error  in  parliament  upon  the  judgment  of  affirmance. 

The  two  following  errors  were  assigned  in  the  House  of  Lords : — 
1.  "That  it  appears  by  the  record  aforesaid,  that,  in  and  by  the  judg- 
ment aforesaid,  it  was  and  is  adjudged  that  the  said  company  were  not 
legally  entitled  to  charge  for  the  tonnage  of  the  said  coals  in  and  by  the  said 
*8711  verdict  in  that  behalf,  found  to  have  been  carried  and  •conveyed 
along  the  said  railway  of  the  said  company,  to  Sim-Pasture  in  the 
special  verdict  mentioned,  and  thence  along  the  said  Clarence  railway  to 
Port-Clarence  aforesaid,  within  the  said  port  of  Stockton,  and  there  ship- 
ped to  be  conveyed  to  the  port  of  London  aforesaid  for  consumption  tliere, 

(o)  Vide  Parker  v.  The  Great  Western  Raihnay  Company,  antd,  353. 
(6)  Vide  ant^.  Vol.  III.  p.  956,  3  Scott,  N.  R.  803. 
(c)  Vide  ante.  Vol.  II.  p.  134,2  Scott,  N.  R.  337. 
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more  than  after  the  rate  of  one  halfpenny  per  ton  per  mile;  whereas,  by 
the  law  of  the  land,  and  according  to  the  statutes  in  the  said  verdict  in 
tJiat  behalf  mentioned,  some  or  one  of  them,  the  said  company,  were 
legally  entitled  to  charge  more  than  one  half-penny  per  ton  per  mile,  for  and 
in  respect  of  the  tonnage  of  such  coals. 

2.  "  That  the  judgment  aforesaid  by  the  record  aforesaid  appears  to  have 
been  given  for  the  plaintiff  (below)  to  have  and  maintain  his  said  action 
against  the  said  company  for  the  sum  of  705/.  8s.  4d.  within-mentioned ; 
whereas,  by  the  law  of  the  land,  judgment  ought  to  have  been  given  for 
the  said  company  against  the  plaintiff  (below)  in  respect  of  the  last-men- 
tioned sum  of  money." 

The  case  was  argued  in  May  last,  by  Sir  W.  Follett,  Attorney-General, 
for  the  plaintiffs  in  error,  and  by  Sir  T.  Wilde,  Serjt.,  for  the  defendant  in 
error. 

The  principal  clauses  cited  were,  sect.  62  of  the  1  &  2  G.  4,  c.  xliv.,  oy 
which  it  is  enacted  that  "  it  shall  be  lawful  for  the  company,  from  time  to 
time,  to  ask,  demand,  &c.,  for  the  tonnage  of  all  goods  and  other  things 
which  shall  be  carried  or  conveyed  upon  the  said  railways  or  tramroads, 
the  rates,  tolls,  and  duties  thereinafter  mentioned,  that  is  to  say : 

1.  "  For  all  limestone,  materials  for  the  repair  of  turnpike-roads,  or  high- 
ways, and  all  dung,  compost,  and  all  sorts  of  manure,  except  lime,  which 
shall  be  carried  or  conveyed  upon  the  said  railways  or  tramroads,  such  sum 
as  the  said  company  shall,  from  time  *to  time,  direct  or  appoint,  not  rmo-ro 
exceeding  4<i.  per  ton  per  mile :" 

2.  « For  a// coa/,  coke,  culm,  cinders,  stone,  marl,  sand,  lime,  clay, 
irorstone,  and  other  minerals,  building-stone,  pitching  and  paving-stone, 
bricks,  tiles,  slates,  and  all  gross  and  unmanufactured  articles,  and  building 
materials,  such  sum  as  the  said  company  shall,  from  time  to  time,  direct  and 
appoint,  not  exceeding  4d.  per  ton  per  mile:" 

3.  «  For  all  lead  in  pigs  or  sheets,  bar-iron,  wagon-tire,  timber,  staves, 
and  deals,  and  all  other  goods,  &c.,  such  sum  as  the  said  company  shall, 
from  time  to  time,  direct  and  appoint,  not  exceeding  6(f.  per  ton  per  mile :" 

4.  «  For  all  the  articles,  for  which  a  tonnage  is  hereinbefore  directed  to 
be  paid,  which  shall  pass  the  inclined-planes  upon  the  said  railways  or 
tramroads,  such  sum  as  the  said  company  shall  appoint,  not  exceeding  Is, 
per  ton :" 

5.  "  And  for  all  coal  which  shall  be  shipped  on  board  of  any  vessel  in 
the  port  of  Stockton-upon-Tees  aforesaid,  for  the  purpose  of  exportation, 
such  sum  as  the  said  company  shall  appoint,  not  exceeding  one  halfpenny 
per  ton  per  mile." 

The  sixtieth  section  of  the  9  G.  4,  c.  Ixi.,  which  imposes  upon  all  coal, 
fee,  carried  upon  the  Clarence  Railway  "  for  exportation,"  such  duty  or 
toll  as  the  company  shall,  from  time  to  time,  appoint,  not  exceeding  f  ci.  per 
ton  per  mile,  and,  for  coal,  &c.,  carried  upon  the  said  railway,  "  for  home- 
consumption,"  exceeding  l^d,  per  ton  per  mile;  and  the  37th  of  the  10 
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G.  4,  c.  cvi.,  (for,  amongst  other  things,  amending  the  last-mentioned  act,) 
which  enacts  '<that  all  coal,  &c.,  which  shall  be  shipped  on  board  any  vessel 
in  the  river  Tees,  and  entered  at  the  custom-house  of  the  port  of  Stockton- 
upon-Tees,  shall  be  deemed  and  taken  to  be  for  exportation,  under  the  re- 
cited act  and  this  act." 

*87S1  *And  the  21st  section  of  the  4  G.  4,  c.  xxxiii.,  which  is  as  fol- 
lows: <«  And  whereas,  by  the  recited  act,  [1  &  2  G.  4,  c.  xliv.,  s. 
62,]  the  said  company  were  authorized  and  empowered,  from  time  to  time, 
and  at  all  times  thereafter,  to  as^,  demand,  sue  for,  recover  and  receive, 
for  the  tonnage  of  all  articles,  matters  and  things,  for  which  a  tonnage-duty 
was  therein  directed  to  be  paid,  which  should  pass  the  inclined-planes  upon 
the  said  railways  or  tramroads,  such  sum  as  the  said  company  should  ap- 
point, not  exceeding  Is.  per  ton :  and  whereas  at  the  time  of  the  passing 
of  the  recited  act,  it  was  understood  and  considered  that  one  inclined-plane 
only  would  be  necessary  upon  the  said  railways  or  tramroads  thereby  au- 
thorized to  be  made ;  but  inasmuch  as,  by  reason  of  the  deviations  and 
alterations  hereby  authorized  to  be  made,  and  by  which  it  appears  the 
length  of  the  said  railways  or  tramroads  will  be  shortened  three  miles,  or 
thereabouts,  a  greater  number  of  inclined-planes  will  be  requisite :  be  it 
enacted,  &c.,  that  it  shall  be  lawful  to  and  for  the  said  company,  from  time 
to  time,  to  ask,  demand,  &c.,  for  all  articles,  &c.,  which  shall  pass  one  or 
more  of  the  inclined-planes  upon  the  said  railways  or  tramroads,  such  sum 
as  the  said  company  shall  appoint,  not  exceeding  the  like  rate  or  sum  of  Is. 
per  ton  for  and  in  respect  of  each  of  the  said  inclined-planes  over  and  above 
and  in  addition  to  the  rates ^  tolls ^  and  duties  by  the  recited  act  and  this  ad 
imposed^  or  authorized  to  be  taken  and  received^  for  goods  and  other  things 
which  shall  be  carried  or  conveyed  upon,  the  said  railways  or  tramroads.^^ 

Lord  Lyndhurst,  C.  My  lords :  The  first  question  argued  at  the  bar  in 
this  case,  as  well  in  the  court  below  as  before  your  lordships,  relates  to  the 
meaning  of  the  terms  "  shipped  for  exportation,"  in  the  Stockton  and  Dar- 
•8741  '''^S*^^  Railway  Act,  whether  they  are  *confined  to  exportation  to 
foreign  countries,  or  include  shipments  made  coastwise.  I'see  no 
reason  for  adopting  the  narrower  interpretation.  The  terms  are  large 
enough  to  comprehend  both ;  and,  if  it  were  a  case  of  doubt,  the  rule,  in 
acts  of  this  nature,  is,  to  adopt  that  construction  which  is  most  beneficial  to 
the  public.  I  may  further  observe,  that,  the  home  market  for  this  article 
would  probably  have  been  at  least  as  much  in  the  contemplation  of  the  le- 
gislature as  the  foreign. 

The  second  question  is,  whether  the  duty  upon  coal  shipped  for  exporta- 
tion is  imposed  in  addition  to  the  duty  payable  for  all  coal  carried  along  the 
railway — whether  it  is  cumulative.  I  think  it  is  not.  I  consider  that  coal 
so  destined  was  meant  to  be  excepted  from  the  general  rule,  and  to  be  sub- 
ject to  a  lower  amount  of  duty.  If  it  had  been  intended  that  both  duties 
should  be  payable,  words  should  have  been  added,  as  is  usual  in  such 
cases,  to  denote  that  intention.     It  is  urged  that,  as  all  coals  are  liable  to  a 
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toll  not  exceeding  4d.  a  ton  per  mile,  and  as  a  duty  is  imposed  on  coals 
shipped  for  exportation,  the  latter  duty  must  be  cumulative.  It  is  sufficient, 
in  order  to  satisfy  these  terms,  to  observe  that  it  is  provided  that  the  duty 
upon  all  coal  shipped  for  exportation  shall  not  exceed  J^c^.,  which  is  incon- 
sistent with  the  supposition  of  this  duty  being  in  addition  to  the  former  rate. 
In  a  case  of  doubt,  the  same  rule  would  apply  here  as  upon  the  construction 
of  the  former  terms. 

The  third  question  relates  to  the  place  of  shipment.  The  reduced  toll  is 
payable  for  all  coal  conveyed  along  the  railway  and  shipped  on  board  any 
vessel  in  the  port  of  Stockton-upon-Tees  for  the  purpose  of  exportation. 
Several  quantities  of  coal  were  conveyed  along  the  railway  to  its  junction 
with  the  Clarence  Railway,  and  thence,  along  the  latter  railway,  to  Port 
Clarence,  where  it  was  shipped  to  London.  Port  Clarence  is  within  the 
limits  of  the  port  of  Stockton-upon-Tees.  It  is  contended  *by  the  r*o7r 
plaintiffs  in  error  that  they  are  not,  under  these  circumstances,  con- 
fined to  the  reduced  duty  ;  that  such  reduced  duty  is  limited  to  cases  where 
the  coal  is  carried  along  the  line  to  its  terminus  at  or  near  Stockton ;  that 
the  «  port  of  Stockton-upon-Tees"  means  "the  town  and  port  of  Stockton," 
and  not  the  port  of  Stockton  in  its  more  extended  sense,  and  which  includes 
Hartlepool,  Seaham,  and  other  places  several  miles  distant  from  the  town  of 
Stockton  ;  that  the  words  of  the  act  are  "  the  port  of  Stockton-upon-Tees 
aforesaid j^^  and  have  reference  to  the  preamble,  in  which  the  port  is  always 
mentioned  in  connection  with  the  town — the  town  and  port  of  Stockton- 
upon-Tees.  But  the  words  of  the  clause  by  which  the  duty  is  imposed 
make  no  mention  of  the  town.  The  duty  is,  upon  coals  «*  shipped  on  board 
of  any  vessel  in  the  port  of  Stockton-upon-Tees  aforesaid  :"  the  word  of 
reference  has  not,  therefore,  I  think,  the  effect  contended  for  by  the  plain- 
tiffs. Nothing  in  the  act  requires  the  coal  to  be  carried  along  the  whole 
line ;  the  duty  is  payable  by  the  mile  ;  and  the  parties  may,  I  think,  leave 
the  railway  at  any  convenient  point,  paying  only  the  reduced  duty,  provided 
the  coals  are  shipped  within  the  port,  for  exportation.  The  case  comes 
within  the  words  of  the  act ;  and  there  seems  to  be  no  reason  for  adopting  a 
more  restricted  interpretation,  for  the  benefit  of  the  company  by  whom  the 
act  was  obtained. 

The  remaining  question  relates  to  the  duty  for  passing  the  "  Brusselton 
Inclined  Plane,"  viz.,  whether  it  is  payable  in  respect  of  coals  exported.  It 
is  payable  for  "  all  the  articles,  matters,  and  things  for  which  a  tonnage  is 
thereinbefore  directed  to  be  paid."  It  is  cumulative,  and  payable  without 
reference  to  distance.  But  all  coals  are  before  mentioned.  It  would  there- 
fore apply  to  them.  It  is  true  that  a  lesser  duty  is  afterwards  assigned  to 
coals  shipped  for  exportation :  but  *this,  I  consider,  is  merely  a  r^^oric 
reduction,  under  special  circumstances,  of  the  former  duty,  and  ^ 
does  not  prevent  the  charge  for  the  inclined  plane  attaching. 

I   think,   therefore,   that  the  judgment  of  the   court  below    must  be 
affirmed. 

VOL.  VII.  67  2  Y 
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Lord  Brougham.  I  concur  in  the  opinion  just  expressed.  This  is  a 
writ  of  error  upon  a  judgment  of  the  Exchequer  Chamber,  affirming  a 
judgment  of  the  Common  Pleas  in  favour  of  (he  plaintiff  below  in  an  action 
of  assumpsit  brought  by  him  to  recover  back  705/.  8.?.  4<f.,  404/.,  and  20/., 
which  had  been  exacted  by  the  company  in  respect  of  a  toll  of  more  than 
one  halfpenny  per  ton  per  mile,  along  the  Stockton  and  Darlington  Railway, 
and  for  the  transit  of  coals  over  an  inclined  plane  ;  such  coals  being  shipped 
for  exportation  at  places  within  the  port  of  Stockton-upon-Tees. 

Upon  a  special  verdict  at  the  trial,  the  court  of  Common  Pleas  gave  judg- 
ment that  the  company  were  entitled  to  take  the  additional  tonnage  in  re- 
spect of  the  transit  of  coals  along  the  inclined-plane,  but  were  not  entitled 
to  exact  more  than  one  halfpenny  per  ton  per  mile,  for  carrying  coals  along 
the  railway ;  and  that  therefore  the  plaintiff  below  was  entitled  to  recover 
back  the  sum  of  705/.  8*.  4(/.,  but  not  either  of  the  sums  of  404/.  or  20/. 
This  judgment  being  affirmed  in  the  Exchequer  Chamber,  the  present  writ 
of  error  was  brought. 

Of  the  five  questions  raised  in  the  course  of  these  proceedings,  two  are 
now  given  up,  and  one — the  question  as  to  the  port  of  embarkation — 
seemed  so  clear  to  your  lordships  that  the  learned  counsel  for  the  defendant 
in  error  was  stopped  from  going  into  it.  The  questions  abandoned  are 
upon  the  right  of  the  company  to  charge  one  halfpenny  per  ton  under  the 
fifth  article  of  the  1  &2  G.  4,  c.  xliv.  s.  62,  cumulatively  with  the  4rf.  under 
^o-|'^t^  the  second  article ;  and  the  right  of  the  company  •to  charge  1^.  a 
ton  for  passing  over  the  inclined-plane,  where  one  halfpenny  per 
ton  is  charged ;  and  not  merely  to  take  that  one  halfpenny.  The  latter  of 
these  points  had  been  given  by  the  judgment  below  against  the  plaintiff 
(now  defendant  in  error) ;  and  he  no  longer  resists  the  judgment  in  this 
particular.  The  first  had  been  found  for  him  ;  and  the  plaintiffs  in  error 
now  abandon  their  objection  to  it.  Then,  it  having  been  contended  for 
the  plaintiffs  in  error,  that  the  coals  having  been  found  by  the  special  ver- 
dict, to  have  been  shipped  by  the  plaintiff  below  for  carriage  to  London, 
and  therefore  for  home  consumption,  this  does  not  come  within  the  meaning 
of  the  word  "  exportation"  in  the  clause  or  article  which  restricts  the  com- 
pany to  charge  of  one  halfpenny  per  ton  on  coal  shipped  for  exportation  on 
board  of  vessels  in  the  port  of  Stockton-upon-Tees,  it  seemed  clear  that 
no  such  construction  could  be  put  upon  the  word  as  would  exclude  a  ship- 
ment in  that  port  to  be  carried  coastwise  to  London — which  the  special  ver- 
dict found  to  be  the  case  here. 

The  remaining  two  questions  alone  stand  for  decision,  and  to  those  my 
noble  and  learned  friend  has  applied  himself;  and  I  come  to  the  same  con- 
clusion with  him  upon  them.  These  are — first.  Does  "  Stockton-upon- 
Tees'*  mean  the  town  or  tlie  port  of  Stockton  ;  the  shipment  in  question 
having  been  made  at  Port-Clarence,  which  is  found  also  to  be  within  the 
port,  but  not  within  the  town ;  and,  secondly,  has  the  company  any  righl 
to  charge  Is.  or  any  other  sum  above  the  one  halfpenny  ?     This  latter  ques- 
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tion  in  reality  resolves  itself  into  the  first;  at  any  rate,  it  is  immaierial  if 
the  first  be  plainly  against  the  company. 

The  main  question,  then,  relates  to  the  meaning  of  the  words  in  the  act, 
"  the  port  of  Stockton-upon-Tees  aforesaid."     These  words  occur  in  the 
fifth  article  of  the  62d  section  of  the  1  &  2  G.  4,  c.  xliv. ,  which  fifth  arti- 
cle *is  an  excepting  clause ;  and  it  is  very  material  to  keep  in  view,     r*o7o 
with  reference  to  the  question  in  this  case,  that  it  is  a  clause  ex- 
cepting from  a  duty.     The  only  previous  mention  of  the  port  is  in  the  pre- 
amble, which,  in  mentioning  the  termini  pf  the  proposed  railway,  describes 
one  as  «« the  river  Tees,  at  or  near  Stockton."     Now,  in  this  place,  doubt- 
less, the  town  is  intended,  because  the  river  Tees  is  mentioned,  on  which 
it  stands  ;  and  it  would  be  insensible  to  give  it  any  other  construction.     But 
no  mention  is  here  made  of  "  port"  at  all :  the  town  alone  is  mentioned. 
Afterwards,   mention   is   made   of  the   "  town   of  Stockton-upon-Tees." 
Here,  of  course,  there  can  be  no  doubt.     Hitherto  nothing  is  said  of  the 
port.     But  then  we  have  mention  made  of  it :  and  how  ?     It  is  said  that 
the  projected  railway  will  be  useful,  by  "  facilitating  the  conveyance  of  coal, 
iron,  lime,  corn,  and  other  commodities  from  the  interior  of  the  county  of 
Durham  to  the  town  of  Darlington,  and  to  the  town  and  port  of  Stockton  ;" 
and  "  also  the  conveyance  of  merchandise  and  other  commodities  from  the 
said  town  and  port  of  Stockton  to  the  town  of  Darlington  and  into  the  inte- 
rior of  the  county  of  Durham."     Here,  is  a  totally  ditTerent  phraseology, 
and  respecting  a  different  subject-matter,  viz.,  the  commerce  of  the  place; 
accordingly,  we  here  find  the  "  port"  as  well  as  the  '<  town"  mentioned, 
whereas  the  town  only  was  mentioned  when  the  question  was  as  to  the 
termini  of  the  railway.     This  may  reasonably,  therefore,  be  intended  to 
mean — whatever  goes  by  the  name  of  the  port  of  Stockton  ;  and  the  «« port 
of  Stockton"  is,  by  the  special  verdict,  found  to  include  Port- Clarence, 
which  is  five  miles,  and  Hartlepool,  which  is  twelve  miles  from  the  town  of 
Stockton  ;  and  Seaham  is  included,  which  is  twenty-two  miles  distant.     It 
seems  quite  impossible,  therefore,  to  limit  the  words  in  the  fifth  article  in 
the  62d  section,  "  port  of  Stockton-upon-Tees  aforesaid,"  by  •the     r*g7Q 
first  two  mentions  of  the  town  in  the  preamble,  nothing  being  said 
in  those  two  places  of  the  port^  which  is  only  mentioned  when  there  is  a 
statement  of  traflSc  to  and  through  the  port,  which  may  very  well  mean  the 
whole  port :  and  so  the  words  in  the  preamble,  at  the  utmost,  leave  what- 
ever doubt  arises  on  the  enacting  clause  unsolved  :  it  is  only  idem  per  idem. 
It  must  be  observed  that,  in  dubio^  you  are  always  to  lean  against  the  con- 
struction which  imposes  a  burden  on   the   subject:  the  intention  of  the 
legislature  to  impose  a  tax,  must  be  clear:  it  was  so  held  in  the  case  of 
The  Hull  Dock  Company  v.  Broume,  2  B.  &  Ad.  58,  which  both  parties  in 
this  case  relied  on  for  other  purposes,  and  which  the  plaintiffs  in  error  espe- 
cially cited  in  support  of  their  view.     «  These  rates,"  said  Lord  Tenteh- 
DEN,  "  are  a  tax  upon  the  subject; ;  and  it  is  a  sound  general  rule  that  a  tax 
shall  not  be  considered  to  be  imposed,  (or,  at  least,  not  for  the  benefit  of  a 
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subject,)  without  a  plain  declaration  of  the  intent  of  the  legislature  lo  im- 
pose it."  The  like  law  was  laid  down,  by  the  court  of  King's  Bench,  in 
the  case  of  a  company  claiming  against  the  public — Gildart  v,  Gladstone^ 
11  East,  675,  where  Lord  Ellenborough  said  (p.  685):  "If  the 
words  would  fairly  admit  of  different  meanings,  it  would  be  right  to  adopt 
that  which  would  be  more  favourable  to  the  interest  of  the  public  and 
against  that  of  the  company ;  because  the  company,  in  bargaining  with  the 
public,  ought  to  take  care  to  express  distinctly  what  payments  they  were  to 
receive,  and  because  the  public  ought  not  to  be  charged  unless  it  be  clear 
that  it  was  so  intended."  Many  other  cases  might  be  cited  which  concur 
in  the  same  reasonable  view.  But  here,  the  question  is  of  an  exemption  or 
restriction  of  the  duty  imposed.  The  article  in  question  restricts  the  mileage 
•8801     ^^^  ^"  export  •coal,  to  one  halfpenny,  being  less  by  3^d.  than  the 

second  article  allows,  making  it  one-eighth  part  only  of  the  tax. 
Therefore,  according  to  the  authorities  just  cited,  we  are  to  lean  in  favour 
of  the  construction,  where  it  is  doubtful,  which,  by  extending  the  limits  of 
the  port,  enlarges  the  bounds  of  the  exemption  from  the  tax. 

Now,  as  to  the  import  of  the  case  of  the  The  Hull  Dock  Company  v. 
Broume,  On  the  first  question  generally,  it  has  really  no  bearing  whatever 
in  favour  of  the  contention  of  the  plaintiffs  in  error,  except  that  it  is  a  case 
where  a  «  port"  was  held  not  to  comprise  all  other  ports,  which,  for  certain 
specific  purposes — revenue  purposes — are  known  and  held  to  belong  to  it. 
The  grounds  on  which  this  was  held  are  clear  and  satisfactory ;  and  not 
one  of  them  is  to  be  found  in  this  case,  if  it  be  not  the  general  rule,  already 
referred  to,  against  construing  doubtful  clauses  in  favour  of  the  company ; 
which  rule  clearly  does  apply  here — applies  to  include,  not  to  exclude, 
Port-Clarence  within  the  port  of  Stockton-upon-Tees ;  and  that  is  the  only 
part  of  the  decision  in  the  case  of  The  Hull  Dock  Company  v.  Browne^  which 
has  the  least  application  to  this  case.  That  the  other  parts  of  the  case  have 
no  application,  is  quite  clear.  Thus  in  that  case  there  were  cited  the  re- 
turns to  two  commissions,  one  in  temp.  Eliz.,  the  other  in  temp.  Charles  11.: 
by  the  former  it  is  found  that  Scarborough,  Grimsby,  York,  and  other  ports, 
are  not  within  Hull,  but  are  members  of  the  port  of  Hull ;  York  being  forty 
miles  off",  or  thereabouts :  by  the  latter — a  return  to  the  commission  in  the 
time  of  Charles  II.,  it  is  said  by  the  crown,  "  Our  members  of  Hull,"  that 
is  to  say,  Scarborough,  and  others ;  Hull  having  been  long  smce  granted  to 
the  corporation  by  the  Crown — certainly  as  eariy  as  the  reign  of  Richard 
the  Second ;  possibly,  according  to  the  argument  of  the  corporation,  as 
•8811     ^^"^'y  ^^  ^^  ^*°*^  of  Edward  the  First.    *This  plainly  indicates  that 

the  word  <^^Our  members"  applied  to  the  creeks  or  out-ports,  and 
not  to  Hull,  because  Hull  was  not  "  Our  member"  or  «  Our  port."  It 
appeared,  too,  that  for  all  the  Humber,  all  the  Trent,  and  all  the  Ouse— 
comprising  many  places  of  trade,  many  ports — ^there  is  but  one  custom- 
house, that  at  Hull.  This  explains  why  they  are  called  "  members  of  Hull 
for  revenue  purposes,  and  for  none  other."     Lastly,  two  other  acts  of  par- 
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liament — of  41  G.  3,  and  45  G.  3 — were  referred  to  in  that  case ;  in  which 
the  'Words  «<port  of  Kingston-upon-Hull"  were  employed,  when  it  was 
quite  plain  that  the  port  of  the  town  of  Hull  alone  could  be  intended.  The 
case,  therefore,  of  The  Hull  Dock  Company  v.  Browne  is  completely  dis*- 
tinguishable  from  the  present ;  and  the  import  of  that  case  is  truly  in  favour 
of,  and  not  in  opposition  to,  the  judgment  of  the  court  below. 

I  therefore  concur  in  the  motion  of  my  noble  and  learned  friend,  that  the 
judgment  in  this  case  must  be  for  the  defendant  in  error,  and  with  costs. 

Judgment  affirmed,  with  costs. 


•IN  THE  EXCHEQUER  CHAMBER.  [•882 

WILMSHURST  and  Another  v.  BOWKER  and  Another,  (a)  Feb.  3. 

B.  sold  to  A.  wheat,  the  price  to  be  paid  by  banker's  drail  on  London  at  two  months,  to  be  remitted 
CD  receipt  of  invoice  and  bill  of  lading,  which  B.  shipped  by  order  of  A.,  to  be  carried  to  M.  for 
the  account  and  at  the  risk  of  A.,  there  to  be  delivered  to  A.;  B.  delivered  the  wheat  to  the 
master  of  the  vessel,  who  took  possession  thereof;  the  master  signed  a  bill  of  lading  to  de- 
liver the  wheat  to  the  order  of  B.,  who  endorsed  such  bill  of  litding  to  A.,  and  made  an  invoice, 
and  sent  the  invoice  and  bill  of  lading  to  A.  in  a  letter,  requiring  A.  to  remit  in  course,  which 
letter,  with  the  invoice  and  bill  of  lading,  were  received  by  A.  A.  having  received  the  bill 
of  lading  and  invoice,  and  having  failed  to  remit  the  banker's  draft,  B.  assumed  to  revoke 
and  rescind  the  sale,  and  caused  the  wheat  to  be  stopped  in  its  passage  to  .^.,  dec. 

Heldj  reversing  the  judgment  of  the  court  of  Common  Pleas,  that,  by  the  delivery  of  the  wheat 
to  the  master  of  the  vessel  for  the  account  and  at  the  risk  of  A.,  and  the  transmission  of  the 
endorsed  bill  of  lading,  B.  had  so  parted  with  the  property  and  right  of  possession  as  not  to 
be  entitled  to  intercept  the  delivery.(6) 

Case  for  a  wrongful  stoppage  in  transitu^  of  wheat  sold  by  the  defend- 
ants to  the  plaintiffs. 

The  first  count  of  the  declaration  stated,  that  on  25th  October,  1836,  the 
plaintiffs  bargained  with  the  defendants  to  buy  of  them,  and  the  defendants 
then  sold  to  the  plaintiffs,  500  quarters  of  wheat,  at  bis,  per  quarter ;  that 
the  wheat  being  so  sold,  afterwards,  to  wit,  on  the  27th  October,  1836,  the 
defendants,  by  order  of  the  plaintiSs,  caused  the  wheat  to  be  shipped,  and 
the  same  was  then  shipped  on  board  of  a  certain  vessel  then  lying  in  the 
port  of  Lynn,  called  The  Ramsgate,  of  which  W.  Lightowler  was  then 
master,  to  be  carried  on  board  the  said  vessel  from  Lynn  aforesaid  to  Maid- 
stone, in  the  county  of  Kent,  for  the  account  and  ni  the  risk  oft/ie  plaintiffs^ 
and  there,  to  wit,  at  Maidstone  aforesaid,  to  be  delivered  to  the  plaintiffs ; 
that  the  defendants  then  parted  with  the  possession  of  the  wheat y  and  delivered 
the  same  out  of  their  possession  to  Lightowler  on  board  of  the  •said  r*QQo 
vessel ;  and  Lightowler  then  received  the  wheat  and  had  the  pos-  •■ 
s^ion  of  the  same  for  the  purposes  aforesaid ;  that  afterwards  and  after  ^he 


(a)  5  New  Cases,  541,  7  Scott,  561. 

'     Vide  ante,  Vol.  II.  pp.  792,  803,  VoL  HL  p.  101. 
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said  delivery  of  the  wheat  to  Lightowler,  to  wit,  on  the  day  and  year  last 
aforesaid,  Lightowler,  then  having  the  possession  of  the  said  wheat  on  board 
of  his  vessel,  as  such  master  of  the  said  vessel,  made  a  certain  bill  of  lading, 
.  and  thereby  acknowledged  the  shipping  and  delivery  to  him  Lightowler,  of 
the  wheat  on  board  of  the  said  vessel,  and  undertook,  on  the  arrival  of  the 
said  vessel  at  Maidstone,  to  deliver  the  wheat  to  the  order  of  the  defend- 
ants ;  that  Lightowler  then  delivered  the  said  bill  of  lading  to  the  defendants, 
who  then  endorsed  the  same  to  the  plaintiffs;  that  the  defendants  then  also 
made  a  certain  invoice  of  the  wheat,  and  thereby  and  therein  declared  the 
wheat  to  be  shipped  on  board  the  said  vessel  for  Maidstone,  by  order^  and 
for  the  account  and  risk^  of  the  plaintiffs;  that  the  defendants  then  also 
wrote  and  addressed  to  the  plaintiffs  a  certain  letter,  thereby  stating  and 
expressing,  and  advising  and  informing  the  plaintiffs,  that  they  begged  to 
hand  the  plaintiffs  the  invoice  and  bill  of  lading  of  the  plamtiffs'  order  of 
wheat,  per  Captain  Lightowler ;  and  thereby  then  also  requested  that,  to 
the  amount,  the  plaintiffs  would  add  the  charge  for  insuring  the  wheat,  and 
remit  the  same  to  the  defendants  in  due  course ;  and  the  defendants  then 
enclosed  the  invoice  and  bill  of  lading,  so  endorsed  to  the  plaintiffs  as  afore- 
said, in  the  said  letter,  and  then  addressed  and  sent  the  said  letter,  with  the 
said  invoice  and  bill  of  lading  therein  enclosed,  to  the  plaintiffs ;  that  tbe 
plaintiffs  afterwards,  to  wit,  on,  &c.,  aforesaid,  received  the  said  letter,  in- 
voice, and  bill  of  lading,  and  then  became  and  were,  and  thenceforward 
had  been,  and  still  were,  the  owners  thereof  respectively ;  that  the  defend- 
ants, before  and  at  the  lime  of  the  committing  of  the  grievances  thereinafter 
•8K41  ^^^^  mentioned,  had  notice  •of  all  the  premises;  that,  nevertheless, 
afterwards,  and  after  the  delivery  of  the  wheat  on  board  of  the  said 
vessel  to  Lightowler,  so  being  master  thereof  as  aforesaid,  for  the  account 
and  at  the  risk  of  the  plaintiffs  as  aforesaid,  and  after  the  sending  of  the  said 
invoice  and  bill  of  lading  so  endorsed  as  aforesaid,  to  wit,  on,  &c.,  afore- 
said, the  plaintiffs  then  being  the  hplders  of  the  said  bill  of  lading,  cmd  not 
l)eing  bankrupts  or  insolveniSj  but  being  then  lawfully  entitled  to  have  the 
wheat  delivered  by  Lightowler  to  them  the  plaintiffs,  the  defendants,  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  and  defraud 
the  plaintiffs,  did  not  nor  would  suffer  or  permit  the  wheat  to  be  delivered 
to  the  plaintiffs,  but  wrongfully  and  injuriously,  without  the  license  or  con- 
sent and  against  the  will  of  the  plaintiffs,  then  revoked  and  rescinded  the 
said  sale  of  the  wheat  to  the  plaintiffs^  and  then  caused  and  procured  the  wheat 
to  be  stopped  in  its  passage  to  the  plaintiffs^  and  forthwith,  upon  such  stop- 
page, and  without  the  plaintiffs'  having  notice  thereof,  or  of  their  intention 
so  to  do,  prevented  the  same  from  being  then,  or  at  any  time  afterwards, 
delivered  to  the  plaintiffs  ;  whereby  the  plaintiffs  then  wholly  lost  the  wheat, 
and  by  reason  thereof  were  then  deprived  of  sundry  great  gains  and  profits 
which  otherwise  would  have  arisen  and  accrued  to  them  by  reselling  it  at  a 
much  higher  and  advanced  price,  as  they  otherwise  might  and  would  have 
done ;  and  also,  by  means  of  the  premises,  after  the  sale  of  the  wb«Ht  to  ih^ 
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plaintiffs,  and  the  sending  and  delivery  to,  and  the  receipt  by,  the  plaintiffs 
of  the  said  invoice  and  bill  of  lading  as  aforesaid,  to  wit,  on,  &c.,  afore- 
said, and  on  divers  days,  &c.,  the  plaintiffs  confiding  in  and  expecting  the 
delivery  of  the  wheat  to  them,  entered  into  contracts  and  bargains  with 
divers  persons  for  the  sale  and  delivery  to  them  respectively,  on  the  several 
days  and  times  last  aforesaid,  of  divers  large  portions  of  the  •wheat,  r^oo^ 
and  especially  with  one  J.  Bunyar  for  the  sale  and  delivery  of  200 
quarters  of  the  wheat  to  him  the  said  J.  Bunyar,  and  also  with  certain  per- 
sons carrying  on  business  as  millers  under  the  style  and  firm  of  Boorman 
and  Wild,  for  the  sale  to  them  of  divers,  to  wit,  200  other  quarters  of  the 
said  wheat ;  but,  by  reason  of  the  non-delivery  of  the  same  to  the  plaintiffs, 
the  plaintiffs,  for  want  of  the  same,  afterwards,  to  wit,  on  the  several  days 
and  times  last  aforesaid,  were  forced  and  obliged  to  break  their  said  con- 
tracts, and  made  default  in  the  delivery  to  the  said  John  Bunyar  and  the 
said  Boorman  and  Wild  of  a  great  part,  to  wit,  100  quarters  each,  of  the 
wheat  so  sold  to  them  respectively  by  the  plaintiffs ;  whereby  the  said  J. 
Bunyar  and  the  said  Boorman  and  Wild  then  respectively  sustained  great 
loss,  to  wit,  to  the  amount  of  200/.  each,  which  loss  they  the  plaintiffs,  by 
reason  of  the  premises,  then  became,  and  were,  and  still  were  liable,  and 
bad  been  and  were  called  upon,  to  pay  and  make  good  to  the  said  J.  Bun- 
yar and  the  said  Boorman  and  Wild  respectively ;  and,  as  to  other  part,  to 
wit,  200  other  quarters  of  the  wheat  so  sold  to  J.  Bunyar  and  Boorman 
and  Wild  respectively,  the  plaintiffs,  for  the  purpose  of  delivering  the  same 
to  J.  Bunyar  and  to  Boorman  and  Wild  according  to  their  said  contracts 
in  that  behalf,  were  then  forced  and  obliged  to  buy,  and  did  then  buy,  the 
last-mentioned  quantity  of  wheat  at  a  much  higher  price  than  that  at  which 
they  had  so  bought  the  said  wheat  from  the  defendants  as  aforesaid,  and 
were  also  then  forced  and  obliged  to  deliver,  and  did  then  deliver,  to  J. 
Bunyar  and  Boorman  and  Wild  divers  large  quantities  of  wheat,  amounting 
in  the  whole  to  200  quarters,  of  much,  greater  value,  to  wit,  of  the  value 
of  800/.  more,  than  the  value  of  the  same  quantity  of  the  wheat  so  pre- 
vented by  the  defendants  from  being  delivered  to  the  plaintiffs,  as  aforesaid, 
and  which  the  plaintiffs  would  *otherwise  have  delivered  to  J.  Bun-  r*ogg 
yar  and  Boorman  and  Wild,  and  the  plaintiffs  were  thereby  then  *• 
put  to  great  inconvenience  and  expense,  &c. 

The  declaration  contained  also  a  count  in  trover. 

To  the  first  count  the  defendants  pleaded. 

First,  not  guilty. 

Secondly,  that  the  plaintiffs  did  not  bargain  with  the  defendants  to  buy 
of  them,  nor  did  the  defendants  sell  to  the  plaintiffs,  the  wheat  in  the  de- 
claration mentioned  at  the  price  in  that  behalf  therein  mentioned,  modo  el 
forroA — concluding  to  the  country. 

Thirdly,  that,  upon  the  said  25th  of  October,  1836,  the  plaintiffs  bar- 
gained with  the  defendants  to  buy,  and  the  defendants  then  sold  to  the 
plaintiffs,  the  quantities  of  wheat  in  the  said  first  count  mentioned,  at  and 
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for  the  price  in  that  behalf  in  the  first  count  alleged,  upon  the  terms  and 
<:onditLons  for  the  payment  thereof  as  follows ;  (that  is  to  say,)  that  tl^e  pay- 
ment thereof  should  be  made  by  banker's  draft  on  London,  at  twomontbs' 
date,  to  be  remitted  by  the  plaintiffs  to  the  defendants  upon  receipt,  by  the 
plaintiffs,  of  the  invoice  and  bill  of  lading;  that  the  defendants  then  caused 
the  wheat  to  be  shipped  on  board  of  the  said  vessel,  and  the  possession 
thereof  to  be  delivered  to  the  said  master,  in  pursuance  of  the  said  bargain, 
to  be  by  him  carried  to  Maidstone  aforesaid,  and  to  be  there  delivered  to 
the  plaintiffs  according  to  the  said  agreement  and  the  terms  and  conditions 
thereof:  that  the  plaintiffs,  upon  the  day  and  year  in  that  behalf  in  the  said 
first  count  alleged,  and  before  the  committing  of  the  supposed  grievances, 
received  the  said  invoice  and  bill  of  lading;  but  did  not  nor  would,  upon 
the  receipt  of  the  said  invoice  and  bill  of  lading,  remit  or  tender,  or  offer 
to  remit,  to  the  defendants,  any  banker's  draft  on  London  for  the  payment 
of  the  price  of  the  wheat,  but,  on  receipt  of  the  said  invoice  and  bill  of 
•8871  ^^^^"S>  wholly  failed  and  neglected  •so  to  do,  contrary  to  their  said 
agreement  in  that  behalf:  whereupon  the  defendants  caused  and 
procured  the  wheat  to  be  stopped,  and  then  prevented  the  same  from  being 
delivered  to  the  plaintiffs,  and  they  lawfully  might  for  the  cause  aforesaid ; 
— verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  and  replied  de 
injuria  to  the  third. 

Upon  the  count  in  trover  the  defendant  had  judgment  upon  demurrer  to 
the  pleas  to  that  count. (a) 

At  the  trial  of  the  issue  before  Maule,  J.,  at  the  adjourned  sittings  in 
London  afler  Michaelmas  term,  1839,  a  verdict  was  entered  for  the  plain- 
tifis  upon  the  first  and  second,  and  for  the  defendants  on  the  third  issue. 

In  Hilary  term,  1840,  a  rule  nisi  was  obtained  on  the  part  of  the  plain- 
tiffs for  judgment  non  obstante  veredicto.  Cause  was  shown  against  this 
rule  at  the  sittings  in  banco  after  Hilary  term,  1841,  and  in  Easter  term  the 
court  pronounced  judgment,  discharging  the  rule  on  the  ground,  that  no 
right  to  the  possession  of  the  wheat  was  to  vest  in  the  plaintiffs  before  the 
remittance  by  them  of  a  banker's  draft  on  London ;  and  that,  on  non-per- 
formance of  that  condition,  the  defendants  were  justified  in  intercepting  the 
delivery.(6) 

The  plaintiffs  brought  a  writ  of  error,  and  assigned  errors,  which  were 
now  argued  before  Lord  Abinger,C.  B.,  Parke,  B.,  Patteson,  J.,  Aldeh- 
soN,  B.,  Coleridge,  J.,  Rolfe,  B.,  Wightman,  J. 

M.  D.  Hillj  (with  whom  was  Butt,)  for  the  plaintiffs.  This  action  was 
brought  against  the  defendants  below,  who  are  also  the  defendants  in  error, 
for  wrongfully  stopping  in  transitu  wheat  sold  by  them  to  the  plaintiffs. 
The  declaration  states  that  the  defendants,  without  the  license  and  against 
mooQ-i  the  will  of  the  plaintiffs,  revoked  *an4  rescinded  the  sale^  and  caused 
the  wheat  to  be  stopped  in  its  passage  to  tht  plaintiffs^  and  forthwith, 

(a)  Vide  6  N.  C.  541,  7  Scott,  461.  (6)  Ant^,  Vol.  n.  p.  792,  3  Scott,  N.  R.  272. 
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upon  such  stoppage,  and  without  giving  notice  of  their  intention,  hindered 
the  wheat  from  being  delivered  to  them ;  per  quod  they  sustained  certain 
damage.  [Alderson,  B.  One  of  the  parties  to  a  contract  cannot  rescind 
it.]  The  third  plea  to  this  count  states  in  substance,  that  the  plaintiffs 
bought  and  the  defendants  sold  the  wheat,  upon  these  terms  and  conditions, 
*<  that  the  payment  thereof  should  be  made  by  banker's  draft  on  London  at 
two  months'  date,  to  be  remitted  by  the  plaintiffs  to  the  defendants  upon 
receipt  by  the  plaintiffs  of  the  invoice  and  bill  of  lading;"  that  the  plain- 
tiflS  received  the  invoice  and  bill  of  lading,  but  did  not  remit  or  offer  to 
remit  any  banker's  draft  on  London,  but  failed  and  neglected  so  to  do, 
contrary  to  their  agreement. 

The  first  question  is,  whether,  after  the  constructive  delivery  stated  in  the 
declaration,  the  defendants  could   stop  the  wheat  in  transitu^  upon  the 
grounds  set  forth  in  the  third  plea.     That  the  property  in  the  wheat  vested 
in  the  plaintiffs,  is  clear:  and  the  stoppage  cannot  be  justified  on  the  ordi- 
nary ground,  which,  as  stated  in  the  judgment  of  the  court  below,  is  limited 
to  cases  of  bankruptcy  or  insolvency  in  the  vendee.     The  contract  between 
the  parties  cannot  be  put  higher  than  this — that  the  defendants  were  not 
bound   to  part  with  the  possession  of  the  bill   of  lading  until  they  had 
received  a  banker's  draft.     [Parke,  B.     They  might  have  endorsed  the  bill 
of  lading  specially,  or  they  might  have  transmitted  it  to  an  agent,  with  in- 
structions to  hand  it  over  to  the  plaintiffs  against  the  banker's  draft.]     By 
the  general  endorsement  and  delivery  of  the  bill  of  lading,  the  defendants 
waived  the  condition  and  destroyed  their  right  to  stopiw  transitu.     But  the 
provision  as  to  the  banker's  draft  was  inserted  merely  for  the  purpose  of 
fixing  the  terms,  and  the  time  of  payment.     It  was  not  •intended     r«ooQ 
to  operate  as  a  condition  precedent.     Upon  the  defendants'  con-     *• 
struction  there  would  be  an  inconsistency  in  the  terms  of  the  contract :  the 
banker's  draft  could  not  be  sent  until  after  the  arrival  of  the  bill  of  lading 
and  invoice.     [Lord  Abinger,  C.  B.     An  uncertain  sum,  viz.,  the  amount 
of  the  insurance,  was  to  be  added  to  the  invoice  price.]     The  court  below 
say:  "We  are  of  opinion  that  the  intention  of  the  parties  under  this  con- 
tract was,  that  the  consignors  should  retain  the  power  of  withholding  the 
actual  delivery  of  the  wheat,  in  case  the  consignees  failed  in  remitting  the 
banker's  draft,  not  upon  the  delivery  of  the  wheat,  but  on  the  receipt  of  the 
bill  of  lading,  which,  in  the  ordinary  course  of  business,  would  precede  the 
arrival  or  delivery  of  the  wheat.     And  we  think  the  object  of  making  the 
receiving  of  the  invoice  and  bill  of  lading,  and  the  remitting  of  the  banker's 
draft,  to  be  simultaneous  or  concurrent  acts,  could  have  been  no  other  than 
to  afford  security  to  the  consignors ;  so  that,  in  case  the  consignees  failed 
in  the  performance  of  their  stipulation,  the  consignors  might  withhold  the 
actual  delivery  of  the  cargo."     That  clearly  is  a  misconception  of  the  true 
nature  of  the  contract.     [Parke,  B.     The  property  vested  in  the  plaintiffs 
on  the  delivery  of  the  wheat  to  Lightowler.]     The  delivery  of  Lightowler, 
and  the  transmission  of  the  bill  of  lading  endorsed,  gave  the  plaintiffs  both 
VOL.  vn.  68 
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the  property  and  the  possession,  subject  to  be  devested  in  the  eveni  of 
bankruptcy  or  insolvency — by  analogy  to  the  doctrine  of  revendication.(a) 

If  the  master  refused  to  re-deliver  the  wheat  to  the  defendants^  they  could 
have  had  no  remedy  against  him.     (Here,  he  was  stopped  by  the  court.) 

Greenwood^  for  the  defendants.  The  contract  was  a  contract  of  sale  upon 
•RQOl  special  terms  which  have  not  *been  complied  with.  The  rule  that 
a  delivery  to  a  carrier  for  the  account  and  risk  of  the  vendee,  is  a 
delivery  to  the  vendee  himself,  subject  to  the  vendor's  right  to  stop  the 
goods  in  transitu  in  case  of  insolvency  or  bankruptcy,  applies  only  where 
there  are  no  special  terms  of  payment.  This  case  has  been  twice  before 
the  court  of  Common  Pl^as,  and  on  both  occasions  it  was  held  that  the 
intention  of  the  parties,  to  be  collected  from  the  terms  of  the  contract  was, 
that  the  remitting  of  the  banker's  draft  and  the  receipt  of  the  bill  of  lading 
and  invoice  should,  at  least,  be  simultaneous  acts.  A  third  party  to  whom 
the  bill  of  lading  had  been  endorsed  for  value,  would  have  been  entitled  to 
the  possession  of  the  wheat  notwithstanding  the  plaintiffs  had  failed  to 
remit  the  banker's  draft :  but  it  is  otherwise  as  between  the  original  parties. 
[Lord  Abinger,  C.  B.  No  doubt,  where  goods  are  sold  upon  a  condition,{i) 
the  property  does  not  vest  until  the  condition  is  performed.  Alderson,  B. 
You  infer  that,  when  the  plea  does  not  state  that  it  was  part  of  the  contract, 
that  the  property  should  not  vest  in  the  vendees  until  they  had  remitted  a 
banker's  draft.  Parke,  B.  Or  rather  a  right  to  retake  the  goods  on 
breach  of  a  condition  subsequent.]  In  Brandt  v.  Bowlhy^  2  B.  &  Ad.  932, 
the  facts  were  very  much  like  those  of  the  present  case,  and  it  was  held  that 
by  reason  of  the  breach  by  the  vendees  of  their  engagement  to  accept  bills 
for  the  price,  the  property  did  not  vest.  [Lord  Abinger,  C.  B.  There  the 
goods  remained  in  the  hand  of  the  vendor's  agent.  Parke,  B.  In  Ogk  v. 
Atkinson^  5  Taunt.  759,  1  Marsh.  323,  A.  being  indebted  to  the  plaintiff, 
accepted  an  order  to  purchase  goods  for  him  at  Riga,  and  put  them  on 
board  the  plaintiff's  vessel, — which  was  sent  for  them, — as  the  plaintiff's 
*RQ1 1  g^^^Sj  advised  him  of  the  shipment  for  the  plaintiff's  *risk  and  on 
his  account,  and  remitted  him  the  invoices :  he  procured  the  master 
to  sign  bills  of  lading-to  the  order  of  blank,  assuring  him  it  was  immaterial: 
he  then  drew  on  the  plaintiff,  and  transmitted  the  bills  of  exchange  and  bill 
of  lading  to  an  agent  in  this  country,  with  instructions,  that,  if  the  plaintiff 
did  not  accept  the  bills  of  exchange,  the  agent  should  endorse  over  the  bill 
of  lading  to  the  payee  of  the  bills  of  exchange,  which  was  accordingly  done: 
and  it  was  held  that  the  property  was  changed  by  the  delivery  of  the  goods 
on  board  the  plaintiff's  ship,  and  that  the  subsequent  endorsement  of  the 
bill  of  lading  was  inoperative.  Here  the  goods  were  shipped,  upon  the 
account  and  risk  of  the  plaintiffs,  and  were  made  deliverable  to  them.  If 
I  drew  my  inference  from  the  plea,  it  would  be  that  which  the  plaintiffs 
draw.]     The  sale  being  subject  to  a  condition  which  has  never  been  per- 

(a)  See  the  note  to  Wntzyntkiut,  in  re,  2  Nev.  &  M.  650. 
(6)  Q.  d,  upon  a  condition  precedent. 
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formed,  the  plaintiffs  never  had  the  right  of  possession.  If  the  wheat  had 
come  into  the  actual  possession  of  the  plaintiffs,  the  plaintiffs  might  have 
maintained  trover:  Bishop  v.  Shillito,  2  B.  &  Aid.  329,  n.  Whalley  v 
JS^Iontgomery^  3  East,  585,  is  the  converse  of  this  case. 

Abinger,  C.  B.  We  are  quite  unanimous :  and,  however  reluctant  wt 
may  be  to  overturn  a  considered  judgment  of  the  court  of  Common  Pleas, 
we  find  ourselves  unable  to  come  to  any  other  conclusion  than  that  the 
plaintiffs  are  entitled  to  recover.  We  accede  to  the  general  principle,  laid 
down  by  the  court  below;  and  if  the  facts  had  been  before  a  jury,  we  are 
not  prepared  to  say  that  they  might  not  have  drawn  the  inference  that  the 
lemitting  of  a  banker's  draft  was  a  condition  precedent  to  the  vesting  of  the 
property  in  the  wheat  in  the  plaintiffs.  But  we  draw  no  s^ich  inference 
from  what  appears  upon  the  record.  The  delivery  of  *the  bill  of  r^ogo 
lading  and  the  remitting  the  banker's  draft  could  not  be  simultane- 
ous acts :  the  plaintiffs  must  have  received  the  bill  of  lading  and  invoice 
before  they  could  send  the  draft.  The  default  on  the  part  of  the  plaintiffs 
amounts  to  no  more  than  this,  that  they  have  omitted  to  perform  one  part 
of  their  contract. 

Alderson,  B.  It  is  quite  consistent  with  the  decision  of  the  court  of 
Common  Pleas  that  the  remitting  the  banker's  draft  was  a  condition  subse- 
quent.(a) 

At  the  trial  damages  had  been  assessed  contingently:  But  this  not  ap- 
pearing upon  the  record  ,(6)  a  discussion  arose  as  to  whether  a  writ  of  in- 
quiry should  be  awarded.  Clement  v.  Lewis^  3  Bro.  &  B.  297,  7  J.  B, 
Moore,  200,  was  referred  to  for  the  purpose  of  showing  that  there  must  be 
a  venire  de  novo.  On  the  other  hand,  it  was  suggested  that  the  only  ground 
on  which  a  venire  de  novo  was  held  in  that  case  to  be  the  proper  course  was, 
that  otherwise  the  party  would  be  deprived  of  his  attaint,  now  abolished  by 
the  statute  6  G.  4,  c.  50,  s.  60.  Rolfe,  B.,  observed  that  although  that 
was  assigned  as  one  ground,  it  did  not  follow  that  it  was  the  only  one.(c) 

The  court  directed  a  simple  judgment  of  reversal  to  be  entered,  leaving 
it  to  the  court  below  to  award  an  inquiry  of  damages.((/) 

f 

(a)  Vide  Wynne  v.  Wynne,  ante,  VoL  II.  p.  8. 

(6)  There  would  have  been  an  incongruity  in  entering  an  assessment  of  damages  together 
with  a  finding  which  barred  the  whole  action.  In  8  tyre  v.  The  Earl  of  Rochford,  2  W.  Blac. 
1 1 65,  where  damages  were  assessed  upon  the  general  issue,  with  a  finding  for  the  defendant 
upon  a  plea  barring  the  action,  the  finding  upon  the  latter- plea  was  only  contingent  on  the  opinioo 
of  the  court  upon  a  special  case. 

(r)  Qttttref  what  other  could  have  been  assigned  1 

{d)  Vide  11  G.  4,  &  I  W.  4,  c  70,  a,  8. 
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•893]     •BOSTOCK,  Executrix  of  HA  WORTH,  v.  HUME,  Administrator 
of  FIELDER.    June  15. 

By  a  sepaiatioxi  deed  dated  the  22d  of  April,  1797,  A.,  the  husband,  covenanted  with  C.  to  pay 
B.,  the  wife,  during  her  life,  into  her  proper  hands,  for  her  separate  use,  or  to  such  persons  as 
she  should  by  any  note  in  writing  signed  with  her  proper  hand  appoint,  notwithstanding  cover- 
ture, the  yearly  sum  of  1 63/.  16«.,  by  weekly  payments  of  3/.  3«.  The  deed  contained  a 
proviso  for  redemption  of  the  annuity,  on  payment  by  A.  to  hU  wife,  "  to  and  for  her  sepa- 
rate use,"  of  10002.,  and  all  arrears  of  the  annuity  then  due.  In  November,  1797,  A.  gave 
D.,  with  whom  B.  lived,  a  bond  and  warrant  of  attorney  for  1400/.  and  interest,  payable  m 
1799;  and  in  his  answer  to  a  bill  filed  by  A.  in  1800,  to  restrain  proceedings  at  law  open  those 
securities,  C.  admitted,  that,  as  to  the  1000/.,  the  consideration  was  the  sum  agreed  to  be  paid 
by  A.  for  the  redemption  of  the  annuity ;  and  upon  A.'8  death  the  bond  and  warrant  of  attor- 
ney were  found  among  his  papers. 

In  covenant  by  E.,  the  administrator  of  C,  against  F.,  the  executor  of  A.,  to  recover  thirtifiiiiii 
ytari  arrears  of  the  annuity f  F.  pleaded  that  A.  had,  under  the  proviso,  paid  to  B.,  for  her 
separate  use,  1000/.  and  all  arrears.  At  the  trial,  the  judge  told  the  jury  that  the  absence 
of  any  payment  or  claim  for  thirty-nine  years,  though  not  conclusive,  was  evidence  for  theb 
consideration,  whether  the  annuity  had  been  extinguished  by  payment  of  the  1000/.  and  ar- 
rears, under  the  proviso  ;  and  that,  if  the  bond  and  warrant  of  attorney  were  given  to  D.  by 
the  authority  of  A.,  and  for  her  use,  for  the  1 000/.,  and  the  money  thereby  secured  was  ac- 
tually paid  to  D.  or  to  his  personal  representative,  such  payment  was  a  payment  to  B.  within 
the  issue  : — Held,  that  the  direction  was  correct. 

CovtiNANT.  This  action  was  brought  in  December,  1842,  by  Hume 
against  Bostock,  under  an  order  of  the  House  of  Lords,  made  on  the  13th 
of  June  preceding,  on  the  hearing  of  an  appeal  against  a  decree  pro- 
nounced by  Alderson,  B.,  on  the  20th  of  May,  1842,  in  a  cause  of 
Haworth  wBostockj  4  Y.  &  C.  1. 

Hume,  the  plaintiff  below,  declared,  as  administrator  of  Geoi^e  Fielder 
the  elder,  upon  an  indenture  bearing  date  the  22d  of  April,  1797,  exe- 
cuted by  John  Haworth,  the  testator,  whereby  he  covenanted  with  Fielder 
the  intestate  to  pay,  during  the  life  of  Sarah  Haworth,  the  testator's  wife, 
into  her  proper  hands^  for  her  separate  use,  or  to  such  persons  as  she  should 
•ftQ4l  ^y  ^^y  "^*^  *^"  writing  signed  with  her  proper  hand,  appoint, 
notwithstanding  coverture,  the  yearly  sum  of  163/.  I65.,  by  weekly 
payments  of  three  guineas ;  and  averred,  that,  during  the  lifetime  of  the  tes- 
tator, to  wit,  on  die  20lh  of  November,  1831,  4639/.  19s.,  for  twenty-eight 
years  and  seventeen  weeks  of  the  annuity,  and,  after  his  death,  to  wit,  on 
the  19th  of  November,  1842,  1801/.  16^.,  for  eleven  years  of  the  annuity, 
became  and  were  due  to  Sarah  Haworth. 

The  defendant  craved  oyer  of  the  indenture,  which  was  a  deed  of  sepa- 
ration of  John  Haworth  and  Sarah  his  wife,  containing  a  proviso  : — That, 
in  case  John  Haworth  should,  at  any  time  thereafter,  pay  unto  Sarah  Ha- 
worth, to  and  for  her  separate  use,  1000/.,  then,  upon  payment  of  all 
arrears  of  the  said  annuity  which  should  then  be  due,  the  said  annuity 
should  cease  and  be  no  longer  payable.  He  then  pleaded,  (being  by  the 
order  restrained  from  setting  up  a  defence  under  the  statute  3  &  4  W.  4, 
0.  27,)  first,  that  John  Hawprth,  under  and  by  virtue  of  a  proviso,  and  to 
rf dt«(*m  the  annuity,  paid  Sarah  Haworth,  to  and  for  her  separate  use,  an 
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chat  she  accepted  and  received  1000/.,  and  that  he  paid  all  arrears  of  the 
annuity  then  due ;  and  that  thereupon  the  annuity  ceased  and  became  no 
longer  payable :  secondly,  that  Fielder  and  Sarah  Haworth  released  John 
Haworth :  thirdly,  that  the  indenture  was  obtained  by  fraud  and  covin. 

The  issues  joined  upon  these  pleas  were  tried  before  Cresswell,  J.,  at 
the  sittings  at  Westminster  after  Michaelmas  term  last. 

In  support  of  the  first  issue,  the  defendant  gave  in  evidence — a  bill  'n 
Chancery  filed  by  John  Haworth,  the  testator,  against  Fielder,  the  cove- 
nantee, and  Sarah  Haworth,  on  the  21st  of  November,  1800 — an  injunction, 
issued  or  dated  the  19th  of  March,  1801,  for  want  of  answer, — to  stay  pro- 
ceedings at  law  upon  the  bond  *and  warrant  of  attorney  hereinafter  r»oQ5 
mentioned — an  answer  by  Fielder,  the  covenantee,  filed  the  30th  ^ 
of  May,  1801  (no  artswer  having  been  put  in  by  Sarah  Haworth) — an  order 
nisi  to  dissolve  the  injunction,  after  answer,  made  the  31st  of  July,  1801 — 
a  bond  to  secure  1400/.  and  interest,  and  a  warrant  of  attorney  for  that 
sum,  dated  the  13th  of  November,  1797,  payable  on  the  9th  of  Jjly,  1799, 
from  John  Haworth  to  George  Fielder,  the  younger,  with  whom  Sarah  Ha- 
worth lived,  and  whose  name  she  assumed,  after  the  separation 

George  Fielder,  the  younger,  died  in  1799,  having  made  a  will,  whereof 
he  appointed  his  father,  the  covenantee,  his  executor,  by  whom  the  same 
was  proved.  The  bill  of  the  21st  of  November,  1800,  was  filed  for  the 
purpose  of  restraining  Fielder,  the  elder,  as  executor  of  his  son,  from  pro- 
ceeding at  law  to  enforce  payment  of  the  1400/.,  secured  by  the  bond  and 
warrant  of  attorney.  * 

The  answer  of  Fielder,  the  covenantee,  admitted  that  the  consideration 
for  the  bond  and  warrant  of  attorney  was,  as  to  1000/.  money  agreed  to 
be  paid  for  the  redemption  of  the  annuity. 

The  only  evidence  of  payment  of  the  1400/.  was,  the  finding  the  bond 
and  warrant  of  attorney,  after  the  death  of  John  Haworth,  the  covenantor, 
amongst  his  papers. 

The  learned  judge  directed  the  jury  that  the  absence  of  evidence  of  any 
payment  of,  or  claim  to,  the  annuity  for  thirty-nine  years,  although  not  con- 
clusive, was  evidence  for  them  to  consider,  upon  the  first  issue,  whether  or 
not  the  annuity  had  been  extinguished  by  payment  of  the  sum  of  1000/. 
and  all  arrears  of  the  annuity,  according  to  the  proviso  contained  in  the 
indenture ;  but  that  it  was  for  them  to  say  whether  or  not  they  thought 
the  sum  of  1000/.  and  all  arrears  of  the  annuity  had  been  paid  either  to 
Sarah  Haworth  or  to  some  person  duly  authorized  by  her  to  receive  the 
same ;  and  *that,  if  the  bond  and  warrant  of  attorney  were  given  to  r»gQg 
Fielder,  the  younger,  by  the  authority  of  Sarah  Haworth,  and  for  her 
use,  for  the  sum  of  1000/.  mentioned  in  the  annuity  deed,  and  the  money 
thereby  secured  was  actually  paid  to  the  obligee  named  in  the  bond,  or  to 
his  personal  representative,  then  such  payment  was  a  payment  to  Sarah 
Haworth  within  the  meaning  of  the  first  issue. 

To  this  direction  the  counsel  for  the  plaintiff  excepted,  ou  the  ground 

2Z 
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that  "  Sarah  Haworth  had  not  power  to  give  legal  effect  to  the  giving  such 
bond,  by  her  concurrence  ;  and  the  giving  such  bond  with  such  concurrence, 
and  the  subsequent  payment,  could  not  be  a  redemption  of  the  annuity  by 
the  payment  of  1000/.  to  the  wife  to  her  separate  use,  as  provided  for  by 
the  deed,  and  alleged  in  the  first  plea." 

The  jury  returned  a  verdict  for  the  defendant  on  the  first  issue ;  and  the 
plaintiff  having  brought  a  writ  of  error,  the  exceptions  now  came  on  to  be 
arg-ied  in  the  Exchequer  Chamber,  before  Pollock,  C.  B.,  Parke  and 
Alderson,  Bs.,  and  Patteson  and  Wightman,  Js. 

Barstow^  for  the  plaintiff.  The  only  evidence  to  prove  that  the  1000/. 
mentioned  in  the  first  plea  had  been  paid  to  the  wife  in  discharge  of  the  an- 
nuity, was,  that  the  bond  and  warrant  of  attorney  for  1400/.  given  by  the 
covenantor  to  Fielder,  the  younger,  in  November,  1797,  was  found  amongst 
the  papers  of  the  former  after  his  death.  The  direction  of  the  learned 
judge  clearly  is  not  warranted  in  point  of  law.  [Parke,  B.  A  payment 
by  means  of  a  security  given  to  Fielder,  the  younger,  with  the  concurrence 
of  the  wife,  would  be  the  same  as  if  the  money  had  been  actually  paid  to 
her  use.]  It  was  admitted  that  the  bond  was  not  paid  off  in  1801 ;  and 
arrears  of  the  annuity  had  accrued  between  the  date  of  the  bond  and  the 
subsequent  payment.  Pollock,  C.  B.  Two  propositions  were  laid  down 
*fiQ71  ^^  *^^  *tndi — first,  the  mere  absence  of  payment  or  of  claim  for 
thirty-nine  years,  was  not  conclusive  proof  of  extinguishment  of 
the  annuity,  but  that  it  was  a  circumstance  from  which  the  jury  might  infer 
it ;  secondly,  that  a  particular  mo3e  of  payment  was  a  payment,  within  the 
meaning  of  the  issue,  irrespectively  of  the  question  of  concurrence.  Here, 
tlie  payment  made  is  a  payment  to  the  wife.]  The  covenant  for  payment 
of  the  annuity  makes  payment  to  any  other  person  than  the  wife  herself 
good  only  where  that  person  has  authority  in  writing  to  receive  it.  [Aloer- 
SON,  B.  If  that  point  had  been  made,  the  judge  would  have  told  the 
jury  that  they  would  be  justified,  from  thfe  lapse  of  time,  in  finding  that 
Fielder,  the  younger,  had  an  authority  in  writing,]  A  married  woman  can 
make  no  contract  at  law.  The  redemption  clause  requires  the  payment  to 
be  made  to  her  only  :  she  could  not  authorize  Fielder  to  receive  it  for  her. 
[Parke,  B.  According  to  the  ordinary  meaning  of  the  words  used,  the 
covenant  would  be  satisfied  by  payment  to  any  person  whom  she  might  ap- 
point to  receive  the  money.]  The  judgment  of  Shadwell,  V.  C,  in  Bar- 
rymore  v.  Ellis^  8  Sim.  1,  shows  the  jealousy  with  which  these  provisions 
are  viewed  in  courts  of  equity. 

W.  H.  Watson^  (with  whom  was  Sir  T.  PhillipSy)  contr(\  was  stopped  by 
the  court. 

Per  Curiam  ;  The  object  of  the  deed  was,  to  secure  the  payment  to  the 
wife  ;  which  object  would  be  better  attained  by  directing  it  to  be  made  to 
a  person  appointed  by  her  than  by  her  receiving  the  annuity  herself.  A 
payment  to  a  person  authorized  by  Sarah  Haworth  to  receive  on  her  behalf, 
is  a  payment  to  her  separate  use.  Judgment  affirmed. 
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•The  AYLESBURY  RaUway  Company  ».  MOUNT.     Feb.  3.    ['SOS 

By  a  railway  actyTa)  the  company  are  empowered  to  sue  subsct-ibers  for  calls;  and  the  directors 
are  authorized  from  time  to  time  to  make  calls  of  money  from  the  subscnbcrs  to  and  propric' 
ears  of  the  undertaking  for  the  time  beingt  and  »*if  any  owner  or  proprietor /or  the  tifne  being 
of  any  such  share  shall  neglect  or  refuse  to  pay  such  his  rateable  proportion,  together  with 
interest,  if  any,  it  shall  be  lawful  for  the  company  to  recover  the  same  by  action  of  debt, 
&c.,  or  the  directors  may  declare  his  shares  to  be  forfeited,  and  to  order  them  to  be 
sold.*'  And,  « that,  in  any  action  to  be  brought  by  the  company  against  any  proprietor  /or 
the  tinte  being  of  any  share,  to  recover  any  money  due  in  re.spect  of  any  call,  it  shall  be  sujfi- 
rienf  for  the  company  to  declare  and  allege,  that  the  defendant,  being  a  proprietor  of  a  shurc 
in  the  undertaking,  i<  indebted  to  the  company  in  such  sum  of  money  as  the  calls  in  arrear 
amount  to,  for  a  call,  or  so  many  calls,  of  such  sums  of  money  upon  a  share  belonging  to  the 
defendant,  whereby  an  action  hath  accrued  to  the  company  by  virtue  of  this  act,  without 
setting  forth  the  special  matter ;  and  on  the  trial  of  such  action  it  shall  only  be  necessary 
to  prove  that  the  defendant,  at  the  time  of  making  such  respective  calls,  was  a  proprietor 
of  a  share  in  the  undertaking,"  &c.  The  act  enables  proprietors  to  sell  and  dispose  of  theii 
ithares  subject  to  certain  rules  and  conditions,  and  provides,  that,  *<on  every  sale,  the  convey- 
ance ^being  executed  by  the  seller  and  purchaser)  shall  be  kept  by  the  company,  who  shall 
enter  m  some  book  a  memorial  of  such  transfer  and  sale,  and  endorse  the  entry  of  such  me- 
morial on  the  deed  of  sale  or  transfer ;"  and  that,  "  until  such  memorial  has  been  made  and 
entered,  the  seller  shall  remain  liable  for  all  future  calls,  and  the  purchaser  shall  have  no  part 
or  share  of  the  profits  of  the  undertaking,  nor  any  interest  in  respect  of  such  share  paid  to 
him,  or  any  vote  in  respect  thereof  as  a  proprietor  ;'*  and  <*  that  no  person  or  corporation 
■hall  sell  or  transfer  any  share  upon  which  any  call  has  been  made,  after  the  day  appointed 
for  payment,  unless  at  the  time  of  such  sale  or  transfer  he  or  they  have  paid  the  full  sum  of 
money  called  for  in  respect  of  such  share.'* 

In  an  action  for  a  call,  the  declaration  stated  that  the  defendant,  before  the  commencement  of 
the  suit,  to  wit,  on  the  6th  March,  1838,  being  the  proprietor  of  fitly  shares  in  the  under- 
taking,  &c,  w€ts  indebted  to  the  company  in  250/.  for  a  call  of  5/.  upon  each  share ;  whereby, 
and  by  reason  of  the  said  sum  of  250/.  being  and  remaining  wholly  unpaid,  the  defendant 
alill  is  indebted  to  the  plaintiffs  in  the  same,  and  an  action  hath  accrued,  &c. 

The  defendant  pleaded,  that  although  on  the  6th  March  he  was  the  proprietor  of  the  shares,  afta- 
the  making  oj  the  call,  and  be/orethe  same  was pnyabUj  he  duly  transferred  all  his  shares  in  the 
undertaking  to  one  Thompson,  that  Thomps^yi  accepted  the  transfer,  and  that  the  convey- 
ance was  delivered  to,  and  entered  and  memorialized  by,  the  company,  before  the  call  was 
payable,  whereby  the  defendant  ceased  to  be  the  proprietor  of  the  shares,  and  to  be  liable  to 
the  said  call : — 

Heidi — reversing  the  judgment  of  the  court  of  C.  P., — that  the  declaration  was  sufficient  upon 
general  demurrer ;  and  that  the  plea  was  bad,  as  an  argumentative  denial  of  the  debt 

Debt  for  the  amount  of  a  call  upon  certain  shares. 

The  declaration  stated,  that  the  defendant,  before  the  cammencement  of 
this  suitj  to  wit,  on  the  6th  March,  *1838,  being  the  proprietor  of  r^goQ 
fifty  shares  in  a  certain  undertaking,  &c.,  was,  and  the  defendant  *• 
before  and  at  the  time  of  the  commencement  of  this  suit  was  and  still  was 
indebted  to  the  company  in  250/.,  for  a  call  of  5/.  upon  each  of  the  said 
shares,  &c. ;  whereby,  and  by  reason  of  the  said  sum  of  250/.  being  and 
remaining  wholly  unpaid,  the  defendant  still  was  indebted  to  the  plaintiffs 
in  the  same,  and  an  action  hath  accrued,  &c. 

Plea — that  true  it  was  that  before  the  commencement  of  the  suit,  the  de- 
fendant was  the  proprietor  of  the  shares  in  the  declaration  mentioned  ;  that 
the  call  in  the  declaration  mentioned  was  made  under  and  pursuant  to  the 
provisions  of  the  said  act,  for  an  instalment  of  5/.  per  share,  to  be  paid  by 

(a)  6  &  7  W.  4,  c  xxxvil  s.  95. 
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the  proprietors  on  or  before  the  9th  April  then  next ;  but  that  afterwards, 
and  before  the  said  9th  of  April,  to  wit,  on  the  7th  April,  1838,  the  defend- 
ant, being  such  proprietor  as  aforesaid,  sold  all  his  shares  in  the  undertak- 
ing (the  said  shares  being  the  same  shares  in  respect  of  which  the  plaintiffs 
claimed  that  the  said  call)  to  one  Charles  Thompson,  and  that  Thompson 
then  took  and  accepted  the  same ;  the  defendant  then,  to  wit,  on  the  said 
7th  April,  1838,  after  the  said  call  was  made^  and  before  the  same  was  due 
or  payable,  by  a  deed  under  the  seal  of  the  defendant,  and  also  under  die 
seal  of  Thompson  (which  deed  being  then  in  the  possession  of  the  plaintiflfs, 
the  defendant  was  therefore  unable  to  bring  into  court,)  in  consideration  of 
5/.  paid  to  the  defendant  by  Thompson,  did  assign  and  transfer  to  Thomp- 
•QOOl  ^^^  ^^^  *^*^  shares  in  the  declaration  *mentionedy  to  hold  to  Thomp- 
son, his  executors,  administrators,  and  assigns,  sulject  to  the  several 
conditions  on  wfdch  the  defendant  held  the  same  immediately  before  the  exe- 
cution thereof;  and  that  Thompson  thereby  then  agreed  to  accept  the  said 
shares  subject  to  the  conditions  aforesaid — prout  patet,  &c. :  that  the  said 
deed  was  duly  stamped  before  the  same  was  executed  by  either  party,  and 
was  made  and  executed  according  to  the  provisions  of  the  act :  that  the 
defendant  and  Thompson  then  duly  delivered  the  said  conveyance  (the 
same  then  and  before  the  said  calj  was  payable,  being  first  duly  executed 
by  both  the  defendant  and  Thompson)  to  the  company,  to  be  kept  by  the 
company  according  to  the  provisions  of  the  act ;  and  then  requested  the 
company  to  enter  in  the  said  company's  book  kept  for  that  purpose,  a  me- 
morial of  the  said  transfer  and  sale,  and  to  endorse  the  entry  of  the  memorial 
on  the  said  conveyance  or  transfer ;  which  memorial  and  endwsemeni  the 
said  company  theuy  and  before  the  said  call  was  payable,  made  accordifig  to 
the  act ;  and  thereupon,  and  before  ^e  call  became  due  and  payable,  to 
wit,  on  the  7th  of  April,  the  company  duly  received  the  said  conveyance, 
and  then  duly  entered  the  memorial  in  the  company's  book,  and  then  duly 
endorsed  the  entry  of  the  memorial  on  the  said  conveyance,  according  to 
the  act,  and  then  accepted  the  said  transfer  of  shares ;  whereby  the  defend- 
ant then  and  before  the  said  call  became  payable,  ceased  to  be  the  pro- 
prietor of  the  said  shares,  and  ceased  to  be  liable  to  the  said  call  under  the 
provisions  of  the  act.     Verification. 

The  court  of  Common  Pleas  (a)  held  that  the  declaration,  not  alleging 
that  the  defendant,  "being, a  proprietor,  is  indebted,"  &c.,  disclosed  no 
cause  of  action :  but  that,  assuming  that  it  did  disclose  a  sufficient  cause 
•QOn  *^^  action,  it  was  well  answered  by  the  plea,  which  was  good  in 
substance,  because  it  showed  that  the  defendant  had  transferred  his 
shares  and  entered  a  memorial  of  the  transfer  before  the  call  was  payable^ 
and  was  therefore  not  liable,  and  good  in  form,  because  it  admitted  all  the 
matters  of  fact  stated  in  the  declaration,  (viz.,  that  the  defendant  was  a  pro- 
prietor, that  a  call  was  made,  and  that  it  remained  unpaid,)  and  that,  by 
introducing  affirmative  matter  not  inconsistent  with  those  facts,  showed  that, 
(a)  On  special  demarrer  to  the  plea. 
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notwithstanding  those  facts,  the  defendant  was  not  liable :  and  that  the  plea 
properly  concluded  with  a  verification,  as  it  confessed  and  avoided  the  mat- 
ters stated  in  the  declaration. (a) 

Upon  this  judgment  the  plaintiffs  brought  a  writ  of  error.  The  errors 
assigned  were  argued  before  Lord  Abinger,  C.  B.,  Parke,  B.,  Patte- 
soN,  J.,  Aldebson,  B.,  Coleridge,  J.,  Rolfe,  B.,  and  Wightman,  J. 

Botnllj  for  the  plaintiffs  in  error,  re-urged  the  arguments  used  in  the  court 
below,  and  submitted  that  the  declaration  was  sufficient  upon  general  de- 
murrer;  and  that  the  plea  was  clearly  bad  as  amounting  to  never  indebted ; 
The  Edinburgh  and  Leith  Railway  Company  v.  Hebhlewhitey  6  M.  &  W.  707, 
8  Dowl.  P.  C.  802,  2  Railw.  Cas.  237. 

Biggs  Andrews^  contrd..  The  declaration  is  bad,  for  not  alleging,  ac- 
cording to  the  form  given  by  the  ninety-eighth  section  of  the  ,act,  that  the 
defendant,  being  a  proprietor  of  shares,  is  indebted.  He  also  relied  upon 
the  judgment  of  the  court  below,  as  showing  that  the  plea  was  good,  and 
cited  Carr  v.  Hinchlif,  4  B.  &  C.  547,  7  D.  &  R.  42. 

*Lord  Abinger,  C.  B.     Though  not  in  literal  conformity  with     rmnnq 
the  ninety-eighth  section,  I  think  the  declaration  is  sufficient.     It 
states  that  the  defendant  was  a  proprietor,  and  that  he  is  indebted  ;  that  is 
clearly  sufficient  upon  general  demurrer. 

The  plea  is,  substantially,  a  denial  that  the  defendant  ever  was  indebted  : 
it  is  an  argumentative  general  issue. 

Parke,  B.  According  to  the  true  meaning  of  the  ninety-eighth  section, 
the  declaration  is  clearly  sufficient.  The  plea  is  bad,  as  being  a  mere 
argumentative  denial  that  the  defendant  ever  was  indebted  to  the  com- 
pany.(6) 

The  rest  of  the  court  concurring.  Judgment  reversed. 

(a)  Vide  5  Scott,  N.  R.  127,  2  Dowl.  N.  8.  U3,  2  Railw.  Cm.  670- 
(6)  Vide  Michel  v.  WaUington,  M.  21  H.  6,  fb.  2,  pL  2. 


MEMORANDA. 


In  the  course  of  the  last  vacation,  the  Right  Hon.  Thomas  Ersfdne  re- 
signed his  seat  as  one  of  the  judges  of  this  court,  io  which  he  had  been 
appointed  on  the  9th  of  January,  1839. 

On  the  sixth  day  of  this  term,  William  Erky  Esq.,  of  the  Inner  Temple, 
one  of  her  majesty's  counsel,  was  called  to  the  degree  of  the  coif,  and  gave 
rings  with  the  motto,  « tenax  justitia.^^  On  the  following  day  he  took  the 
oaths  and  his  seat  as  one  of  the  judges  of  this  court,  in  the  room  of  Mr. 
Justice  Erskine.     He  afterwards  received  the  honour  of  knighthood. 

VOL.  VII.  69     •  2z2 


CASES 

ARGUED  AND  DETERMINED 


COURT  OF  COMMON  PLEAS, 

IN 

IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  hanco  during  this  term  were, 
TiNDAL,  C.  J.  Maule,  J. 

COLTMAN,  J.  CbESSWELL,  J. 


CAUNCE  V.  SPANTON.    Jfov.  6. 

In  trover,  a  demand  and  a  refusal  on  the  ground  of  a  claim  of  right  hy  a  third  party,  is  eridenos 

of  a  converaion. 

Trover,  for  a  cart.  Plea,  not  guilty,  under  which  it  had  been  agreed, 
under  a  judge's  order,  that  the  defence  of  lien  might  be  set  up.  A  sum- 
mons had  been  taken  out  by  the  defendant  to  add  a  plea  of  <«  not  pos- 
*Q041  sessed,"(a)  which  summons  had  been  ^dismissed  by  an  order  of 
TiNDAL,  C.  J.,  upon  the  terms  above  stated.(6) 

At  the  trial  before  Cresswell,  J.,  at  the  sittings  for  London,  after  last 
term,  the  evidence  of  the  conversion  was,  that  the  plaintiff  demanded  the 
cart  of  the  defendant,  (upon  whose  premises  it  had  been  standing,)  and  at 
the  same  time  offered  to  pay  whatever  might  be  due  for  the  standing ;  but 
that  the  defendant  refused  to  deliver  it  up,  upon  the  ground  that  one  Bart- 
lett  was  a  part-owner  of  it,(c)  and  that  he  had  given  the  defendant  an  in- 

(a)  Supposing  »*  not  posseMcd"  had  been  pleaded,  qu4ere,  whether,  upon  proof  of  a  joint  pot* 
•emion  in  the  plaintiif  and  Bartlett,  the  defendant  would  not  have  been  entitled  to  a  verdict,  on 
the  ground  that  an  allegation  of  seisin  or  of  possession,  generaUy,  must  be  taken  to  import  ac 
assertion  of  sole  seisin  or  »oU  possession.  See  Edwards  v.  The  Bishop  of  Exeter,  6  New 
•Cases,  680 ;  ante,  173,  n. 

(A)  8ee  WhUe  v.  Teal,  12  A.  &  E.  106. 

(r)  Th«  refusal  being  accompanied  by  a  statement  of  the  ground  of  that  refusal,  9«are,  whe- 
ther the  allegation  of  part-ownership  would  not  have  been  evidence  under  a  plea  of  «  not  pas- 
iessod,"  to  negative  the  sole  possession :  vide  supra,  903  (a). 
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demnity.  The  learned  judge  ruled  that  this  was  sufficient  evidence  of  a 
conversion  ;  and  the  plaintiff  obtained  a  verdict,  damages  16/. 

Byles,  Serjt.,  now  moved  for  a  new  trial,  upon  the  ground  of  misdirec- 
tion. He  submitted  that  demand  and  refusal  is  not  evidence  of  a  conver- 
sion where  the  party  has  a  lien  upon  the  chattel ;  Stancliffe  v.  Harduncky 
2  C,  M.  &  R.  1,  6  Tyrwh.  551,  3  Dowl.  P.  C.  762.  [Maule,  J.  Here, 
the  ground  of  refusal  is  a  claim  of  right  on  the  part  of  Bartlett.] 

Per  curiam;  Rule  refused.(a) 

(a)  And  see  Boardman  v.  Silly  1  Campb.  410,  n;  Thompson  v.  Trail,  2  Carr.  6c  P.  334,  and 
6  B.  &  C.  36 ;  Tfumqttonv,  Small,  1  C.  B.  328. 


*RASTRICH  V.  ^ECKWITH,  DYE,  and  KITTON.  JVov.  13.   [*905 

The  rule,  that  a  privileged  person  loses  his  privilege  if  sued  with  an  unprivileged  person,  is  not 

affected  by  the  2  W.  4,  c.  39. 
A.  and  B.,  both  being  attorneys  of  B.  R.,  B.,  being  also  an  attorney  of  C.  P.,  were  sued  in  the 

latter  court. 
Heldj  that  A.  could  not  insist  upon  his  privilege  of  being  sued  in  B.  R. 

Assumpsit,  for  work,  labour,  materials,  journeys,  and  attendances ;  for 
money  paid  ;  and  for  money  due  upon  an  account  stated. 

Plea,  by  the  defendant,  George  Arthur  Dye :  that,  before  and  at  the  time 
of  the  commencement  of  the  suit,  each  of  the  three  defendants  was,  and 
from  thence  continually  had  been  and  still  was,  one  of  the  attorneys  of  the 
court  of  our  lady  the  queen,  before  the  queen  herself,  and  had  prosecuted 
and  defended,  and  still  did  prosecute  and  defend,  divers  suits  and  pleas  in 
the  said  court,  &c.,  for  divers  liege  subjects  of  our  said  lady  the  queen, 
as  their  attorney ;  and  that  he,  Dye,  and  all  other  the  attorneys  of  the  last- 
mentioned  court,  prosecuting  and  defending  suits  and  pleas  for  their  clients 
in  that  court,  ought,  by  an  ancient  and  laudable  custom,  from  time  imme- 
morial used  and  approved  of,  according  to  the  laws  and  customs  of  this 
realm,  and  the  liberties  and  privileges  of  the  last-mentioned  court,  to  be 
free  and  exempt  from  being  compelled  against  their  will,  and  had  .not,  nor 
had  any  of  them,  at  any  time  or  times  whatsoever  theretofore,  been  used  ot 
accustomed  to  be  compelled  to  answer  any  plea  or  plaint  in  any  action  per- 
sonal, (pleas  of  freehold,  felony,  and  appeals  only  excepted,)  before  any 
justice  or  minister  of  our  said  lady  the  queen,  or  other  judge  whatsoever, 
in  any  court  whatsoever,  except  before  the  justices  of  our  said  lady  the 
queen,  before  the  queen  herself: — Verification,  and  prayer  oi  judgment  if 
the  said  court  of  our  lady  the  queen  of  the  Bench  will,  or  ought  to  take 
cognisance  of  the  said  plea. 

Replication — that,  notwithstanding  any  thing  by  the  defendant  Dye  in 
his  said  pUa  above  alleged,  the  court  *of  our  said  lady  the  queen     r^ong 
of  the  Bench,  before  her  majesty's  justices  of  the  Bench  here,  ought 
to  take,  and  will  take  cognisance  of  the  plea  aforesaid,  because  the  defend- 
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ant  Kitton,  before  and  at  the  time  of  the  commencement  of  the  suit, 
and  still  is,  one  of  the  attorneys  of  the  same  court,  admitted  to  prosecute 
and  defend  suits  and  pleas  in  the  same  court,  for  the  subjects  of  our  said 
lady  the  queen,  as  their  attorney : — Verification. 

Rejoinder — that  the  defendant  Dye  ought  not  to  be  compelled  to  answer 
to  the  plaintiff  in  the  said  court  here ;  because,  before,  and  at  the  time  of, 
the  commencement  of  the  suit,  the  defendant  Kitton  was,  and  from  thence- 
forward had  been,  and  still  was,  one  of  the  attorneys  of  the  court  of  our 
lady  the  queen  before  the  queen  herself,  and  had  prosecuted  and  defended, 
and  still  did  prosecute  and  defend,  divers  suits  and  other  pleas  in  the  said 
court,  &c.,  for  divers  liege  subjects  of  our  said  lady  the  queen  as  their 
attorney : — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant  Dye,  in  or  by 
his  said  rejoinder,  had  not  traversed  or  denied  the  fact,  stated  in  the  repli- 
cation, of  the  defendant  Kitton  being  an  attorney  of  the  court  of  the  Bench 
here ;  nor  had  he,  in  any  manner,  confessed  and  avoided  the  same  fact ; 
that  the  fact  of  Kitton  being  an  attorney  of  the  court  of  our  lady  the  queen, 
before  the  queen  herself,  was  immaterial  and  led  to  an  immaterial  issue,  and 
was  a  repetition  only  of  a  statement  already  contained  in  the  plea,  and  was 
sufficiently  confessed  and  avoided  by  the  replication  thereto ;  that  the  de- 
fendant Dye,  in  and  by  his  said  rejoinder,  admitted  that  Kitton  was  and  is 
an  attorney  of  the  court  of  our  lady  the  queen  of  the  Bench  here,  and  that 
Kitton,  being  an  attorney  of  that  court,  although  an  attorney  of  the  court 
of  our  lady  the  queen,  before  the  queen  herself,  likewise,  was  not,  nor  is, 
•Q071  P^'vi'^g^^  to  ^6  sued  in  •the  last-mentioned  court  only,  and  there- 
fore the  defendant  Dye,  being  sued  in  this  action  jointly  with  a 
person  not  privileged,  was  himself  not  privileged  to  be  sued  in  such  court ; 
that  the  defendant.  Dye,  being  sued  in  this  action  jointly  with  others,  could 
not  avail  himself  of  any  privilege  not  claimed  by  his  co-defend:ints ;  that 
it  did  not  appear  by  the  rejoinder  that  either  Kitton  or  the  other  defendant, 
Beckwith,  was  entitled  to,  or  claimed,  the  privilege  of  being  sued,  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned,  in  the  said 
court  of  our  lady  the  queen  before  the  queen  herself,  &c. 

Talfourd,  Serjt.,  in  support  of  the  demurrer.  The  simple  question  in 
this  case  is,  whether  an  attorney  is  entitled  to  the  privilege  of  being  sued 
in  that  court  of  which  he  is  an  attorney,  when  a  co-defendant  with  another 
attorney  who  may  properly  be  sued  in  the  court  where  the  action  is  brought: 
and  it  is  submitted  that  he  has  no  such  right.  [Erle,  J.  It  seems  to  be 
the  case  of  an  unprivileged  person.]  This  action,  being  ex  contractu^  must 
be  brought  against  all  three  defendants ;  and  one  of  them,  the  defendant 
Kitton,  is  an  attorney  of  this  court,  and  may  clearly  be  sued  here.  The 
rule  is,  that  where  an  attorney  is  sued  in  right  of  another, — as  executor,  for 
example, — or  is  sued  with  his  wife  for  a  debt  due  from  her  dum  sola^  or 
with  an  unprivileged  person,  he  loses  his  privilege ;  Bac.  Abr.  tit.  Prwikgt^ 
(B.)  3,  citing  Pratt  v.  Salt,  H.  8  G.  2,  B.  R. ;  RxAerts  v.  Mason,  1  Taunt. 
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254;  in  which  latter  case  Heath,  J.,  said,  "An  attorney,  if  sued  with 
another,  loses  his  privilege :  otherwise  there  must  be  two  actions  instead 
of  one." (a)  [Tindal,  C.  J.  That  precise  reason  would  not  apply  here; 
for  there  would  be  no  necessity  to  bring  an  action  in  two  courts,  as  the  three 
defendants  are  all  of  them  attorneys  of  the  •Queen's  Bench.]  The  rmqnsi 
plaintiff  is  not  bound  to  find  out  whether  there  is  any  court  in  which  *• 
they  could  all  be  sued,  having  a  right  to  sue  Kitton  in  this  court.  In  JVeu7- 
ton  V.  Harland,  4  N.  C.  406,  6  Scott,  186,  6  Dowl.  P.  C.  630,  which  was 
an  action  by  a  barrister  and  his  wife  for  an  assault  upon  the  latter,  this  court 
held  that  the  plaintiff  could  not,  by  virtue  of  his  privilege  as  barrister, 
restore  the  venue  to  another  county,  it  having  been  chaViged  by  the  defend- 
ant. The  principle  is  further  illustrated  in  2  Roll.  Abr.  tit.  Privilege  (F.)  4, 
17  Vin.  Abr.  518,  and  in  Branthwait  v.  Blackerhy,  2  Salk.  544.(6)  The 
7  W.  4,  &  1  Vict.  c.  56,  s.  4,  by  which  attorneys  admitted  of  one  court, 
may  practise,  and  recover  costs  for  business  transacted,  in  another,  probably 
makes  no  difference  in  the  case. 

Channell^  Serjt.,  contra.  The  old  law  was  undoubtedly  as  stated  on  the 
other  side,  for  the  reason  given  by  Heath,  J.,  in  Roberts  v.  Mason.  An 
attorney  formerly  must  have  been  sued  by  bill,  and  another  party  by  ori- 
ginal ;  and  therefore  if  the  attorney  could  have  claimed  his  privilege  where 
he  was  sued  with  an  unprivileged  party  it  would  have  rendered  two  writs 
or  processes,  of  a  different  nature,  necessary.  Ramsbottom  v.  Harcourt^ 
4  M.  &  S.  585,  shows  the  reason  of  the  rule  more  clearly.  It  was  there 
held  that  an  attorney  sued  by  bill  jointly  with  a  member  of  parliament,  did 
not  lose  his  privilege,  because  both  defendants  might  be  sued  by  bill.  But 
now  that  the  proceeding  by  bill  is  taken  away  by  the  uniformity  of  process 
act,  2  W.  4,  c.  39,  the  reason  no  longer  exists  for  disallowing  an  attorney 
his  privilege  when  a  co-defendant  with  an  unprivileged  person,  though  the 
attorney's  privilege  to  be  sued  in  his  own  court  is  not  abolished ;  Pitt  v. 
Pocock,  2  C.  &  M.  146,  4  Tyrwh.  85;(c)  Leuns  v.  Kerr,  2  M.  &  W.  226; 
Prior  V.  *  Smith,  6  Do^wl.  P.  C.  299.  In  the  last-mentioned  case  r#QQ9 
Patteson,  J.,  in  reference  to  the  7  W.  4,  &  1  Vict.  c.  56,  s.  4,  *• 
said,  "  The  words  of  the  statute  show  that  he  (the  attorney)  may  come 
here  voluntarily ;  he  cannot  be  compelled  to  come  here."  And  in  giving 
judgment  his  lordship  added,  «  The  act  of  parliament,  by  itself,  does  not 
render  an  attorney  liable  to  the  process  of  another  court,  so  as  to  destroy 
his  privilege."  It  is  clear  that  all  the  defendants  might  have  been  sued  in 
the  Queen's  Bench,  as  Kitton  is  an  attorney  of  that  court.  The  allegation 
in  the  plea,  that  the  two  defendants,  Beckwith  and  Kitton,  are  attorneys  of 
the  Queen's  Bench,  may  perhaps  be  rejected  as  surplusage.  (The  learned 
Serjeant  also  referred  to  Serjt.  Scrogg^s  case,Bac.  Abr.  lit.  Privilege,  (B)2.(c/) 
Talfourd,  Serjt.,  in  reply.     There  is  no  reason  why  the  old  rule  should 

(a)  1  Taunt  256. 

(6)  8.  C.  per  nom.  Broadwaite  ▼.  Blackerhy^  12  Mod.  163. 

\c)  a  C.  (per  nom.  Ktep  v.  FAggt  and  Pocock,)  2  Dowl.  P.  C.  278. 

(d)  And  flee  a  C.  2  Lev  129,  2  Mod.  296. 
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not  still  prevail.  If  the  case  were,  that  two  of  the  three  defendants  were 
attorneys  of  the  Queen's  Bench,  and  the  third  an  attorney  of  the  Common 
Pleas,  upon  the  argument  on  the  other  side,  the  plaintiff  could  not  sue  them 
at  all.  [TiNDAL,  C.  J.  Suppose  the  action  had  been  brought  in  the 
Queen's  Bench,  could  Kitton  have  pleaded  his  privilege  to  be  sued  in  this 
court  ?]  Clearly  not.  [Maule,  J.  If  a  party  is  an  attorney  in  two  courts, 
the  plaintiff  may  elect  in  which  he  will  sue  him.]  That  has  been  done 
here.  The  uniformity  of  process  act  has  no  application.  [Tindal,  C.  J. 
It  gets  rid  of  the  difSculty  as  to  the  different  form  of  the  process.]  But 
here  the  question  is,  as  to  the  privilege  of  being  sued  in  a  particular  court 
only,  not  as  to  the  form  of  the  process. 

Tindal,  C.  J.  In  this  case  it  is  clear  that  the  defendant  Kitton,  being 
♦Qini  ^^  attorney  of  this  court,  has  no  *privilege  to  remove  the  suit  into 
the  court  of  Queen's  Bench.  If  he  cannot  do  so,  it  would  be  a  sin- 
gular state  of  things  that  the  defendant  Dye  should  be  able  so  to  remove  it. 
As  against  Kitton  the  action  is  properly  brought  in  this  court.  And  it  ap- 
pears to  me  the  difficulty  is  unanswerable — that  if  the  defendant  Dye  might 
now  remove  the  suit  into  the  Queen's  Bench,  because  he  is  an  attorney  of 
that  court,  w^hen  the  cause  got  there  Kitton  might  bring  it  back  to  this 
court,  upon  the  ground  that  he  is  an  attorney  here.(a)  I  think  we  must 
stand  upon  the  old  rule,  that  when  a  privileged  person  is  sued  with  an  un- 
privileged person,  the  privilege  of  the  former  is  lost ;  and  hold  that  this  rule 
is  not  affected  by  the  2  W.  4,  c.  39,  or  the  cases  cited  by  my  brother 
ChanfielL 

Coltman,  J.  If  the  defendant  Kitton  were  not  an  attorney  of  the  Queen's 
Bench,  there  would  be  no  difficulty  in  the  case.  But  the  fact  of  Kitten's 
being  an  officer  of  that  court  will  not  prevent  his  being  sued  here.  Other- 
wise, it  would  impose  upon  the  plaintiff  the  difficulty  of  ascertaining  in  what 
court  all  the  parties  were  attorneys.  I  think  the  case  falls  within  the  ancient 
rule. 

Maule,  J.  I  am  of  the  same  opinion.  The  argument  that  appears  chiePj 
lo  be  relied  upon  on  behalf  of  the  defendant  is,  that  the  uniformity  of  pro- 
cess act  has  taken  away  the  reason  of  the  former  rule,  and  therefore  that  the 
privilege  remains.  Now,  that  may  be  true  as  regards  that  particular  privi- 
lege where  a  different  process  w^ould  issue  in  the  two  cases ;  but  here 
♦QUI  *^'^  privilege  of  being  sued  in  a  different  court  is  quite  independent 
of  that  other  privilege,  and  the  rule  still  applies  to  it. 

Erle,  J.  It  appears  to  me  that  the  rule — which  I  take  to  be,  that  a  pri- 
vileged person  sued  with  an  unprivileged  person  loses  his  privileges — is  not 
altered  by  the  operation  of  the  uniformity  of  process  act.  That  act  relates 
only  to  the  mode  of  proceeding.  But  the  privilege  of  being  sued  in  his  own 
court  is  of  a  distinct  character ;  and  the  old  rule  equally  applies  to  that  pri- 

(a)  This  difficulty  would  arise  where  one  defendant  wan  an  attorney  of  »ne  court  only,  «nd 
his  co-defendant  an  attorney  of  another  court  only  ;  though  not  in  this  paiticular  caae,  Kittoa 
being  an  attorney  of  both  courts. 
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vilege.  Otherwise,  if  an  action  were  brought  against  two  attorneys,  one  an 
attorney  of  the  court  of  Queen's  Bench  and  the  other  an  attorney  of  the  court 
of  Common  Pleas,  each  might  suspend  the  action  at  pleasure.(a)  I  think 
the  defence  fails.  Judgment  of  respondeat  ouster,[h) 

(a)  This  would  not  be  altogether  unlike  the  old  practice  in  this  court,  of fourcher  par  tuoin 
or  viciasim  essoniart.  Vide  statute  Westminster,  2,  c.  43  ;  Brooke's  Abridgment,  tit  FottrrA«f 
€t  fourching;  2  inst.  250;  Booth  on  Real  Actions,  16. 

(b)  And  see  Launder  v.  Cokayn,  Barnes,  44 ;  Richards  v.  Setree,  3  Price,  197. 


•SARAH  ASPINALL  and  ELKANAH  ASPINALL  v.  JAMES    [•912 
AUDUS  and  Others.     JVav.  8. 

A  will  contained  the  following  clauses : — « I  give,  devise  and  bequeath  the  whole  of  my  pro- 
perty, real  and  personal,  whatsoever  and  wheresoever,  to  my  daughter  E.,  to  her  heirs  and 
assigns  for  ever;  provided  she,  at  a  proper  time,  intermarries  and  should  have  no  children  ; 
then  and  in  that  case  I  give  the  whole  of  my  property,  as  aforesaid  described,  to  my  nephew 
L.,  except  100/.  to  my  godson  B.,  son  of  my  brother  J.,  when  he  shall  attain  his  twenty-first 
year ;  and  in  case  he  should  die  before  he  attains  the  age  of  twenty-one,  I  give  the  same 
sum  of  100/.  to  my  brother  J.,  to  him,  his  heirs  and  assigns  for  ever;  but  nevertheless,  pro- 
viding my  daughter  E.  should  not  have  child  or  children  lawfully  begotten  in  wedlock,  I  still 
give  all  my  real  and  personal  property  to  her  and  for  her  own  use  during  her  natural  life, 
and  at  her  death  to  be  equally  divided  amongst  her  children  then  living,  share  and  share 
alike,  to  them,  their  heirs  and  assigns  for  ever;  and  in  case  of  the  deaths  of  any  of  my 
daughter's  children  before  they  attain  the  age  of  twenty-one,  in  that  case  I  devise  and  give  to 
the  survivor  or  survivors,  equal  share  or  shares  of  such  sum  or  sums  as  may  be,  to  be  divided 
equal  amongst  them,  their  heirs  and  assigns  for  ever ;  and  should  it  so  happen  that  all  my 
daughter's  children  should  die  except  one,  then  the  whole  of  my  bequests  to  be  given  that 
child,  he  or  she  attaining  twenty-one  years  of  age ;  and  should  that  one  child  die  without 
issue,  then  I  give  and  bequeath  all  my  real  and  personal  estate,  whatsoever  or  wheresoever 
as  aforesaid,  to  my  nephew  L.  and  my  godson  B.,  to  them,  their  heirs  and  assigns  for  ever, 
after  the  death  of  my  daughter  E."  f 

£.  survived  the  testator,  and  died  unmarried : 

Held,  that  she  became  entitled  to  the  fee-simple  in  the  real  estate,  and  to  the  absolute  interest  in 
the  leasehold  estate. 

The  following  case  was  sent  to  the  judges  of  this  court,  pursuant  to  an 
order  of  Sir  James  Wigram,  V.  C,  of  the  24th  November,  1843. 

Elkanah  Aspinall,  the  testator  in  the  pleadings  named,  was,  at  the  time 
of  making  his  will,  and  thenceforward  until  the  time  of  his  decease,  seised 
of  the  inheritance  in  fee-simple  in  certain  freehold  messuages  in  the  county 
of  York,  and  at  the  time  of  his  decease  was  also  possessed  of  leasehold 
estates  in  that  county,  and  other  personal  property ;  and  being  so  seised  and 
possessed,  the  said  Elkanah  Aspinall  duly  made  and  published  his  last  will 
and  testament  in  writing,  bearing  date  the  24th  day  of  March,  1817,  and 
which  will  was  duly  executed  •by  him  in  the  manner  then  required  r#Qt  o 
for  rendering  valid  devises  of  freehold  estates;  and  such  will  was  *• 
in  the  w*ords  and  figures  following ;  that  is  to  say, 

«  In  the  name  of  God,  Amen,  I  Elkanah  Aspinall,  of  the  township  of 
Barlby  and  parish  of  Hernborough  in  the  county  of  York,  stone-merchant, 
in  perfect  health  of  body,  and  of  sound  mind,  memory,  and  judgment,  do 
publish  and  declaie  this  to  be  my  last  will  and  testament,  revoking  all  other 
former  will  or  wills  heretofore  made :  I  give,  devise,  and  bequeath  all  my 
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real  and  personal  estates  whatsoever  and  wheresoever  within  the  three 
united  kingdoms  called  Great  Britain,  or  whatever  may,  in  my  lifetime  or 
dAer  my  death,  fall  to  me  by  law  as  my  right  or  by  the  right  of  my  beloved 
wife  Elizabeth  Aspinall,  in  manner  as  follows ;  viz.,  1st,  I  give  unto  my 
said  wife  Elizabeth,  during  her  natural  life,  or  until  her  marriage,  which 
shall  first  happen  {sic)  all  my  messuages,  houses  and  tenement,  heredita* 
ments,  &c.,  upon  which  I  now  live,  called  Barlby  Bank,  in  the  township, 
parish,  and  county  aforesaid  in  the  East  Riding  of  the  county  of  York ;  also, 
2dly,  I  give  unto  my  said  wife  Elizabeth  all  ray  personal  estate  and  eSects, 
including  my  stock  in  trade,  book-debts,  and  all  other  property  of  what 
nature  or  kind,  whatsoever  or  wheresoever,  to  my  said  wife  Elizabeth 
during  her  natural  life  or  marriage,  which  shall  first  happen ;  {sic)  should  I 
be  in  possession  of  any  ships,  sloops,  or  vessels,  part  or  parts,  at  the  time 
of  my  death,  then  I  do  direct  that,  as  soon  as  convenient,  my  executors 
hereinunder-mentioned  will  sell  such  part  or  parts  of  ships  or  vessels  as  I 
may  be  entitled  to  at  the  time  of  my  death,  with  my  stock  of  stone  I  may 
then  have,  together  with  my  book-debts  and  other  moneys  collect  up,  with 
the  sale  of  my  furniture  my  said  executors  may  think  proper  to  dispose  of, 
and  to  sell  and  make  all  as  above  into  lawful  money  or  cash  of  the  realm, 
«Qi  Ai     ^"^  ^^^^  ^  ^^  direct  that  my  said  executors  will  *place  the  said 
moneys  or  cash  out  upon  real  or  government  securities,  the  interest 
arising  from  the  said  moneys  to  be  regularly  and  from  time  to  time  paid  to 
my  said  wife  Elizabeth  by  my  executors  during  the  time  of  her  natural  life, 
or  so  long  as  she  remaineth  my  widow,  and  no  longer ;  afler  her  death  or 
marriage,  which  shall  first  happen,  I  give,  devise,  and  bequeath  the  whole 
of  my  property  real  and  personal,  whatsoever  or  wheresoever,  of  what  kind 
or  description  soever  within  the  three  united  kingdoms  of  Great  Britain, 
unto  my  dear  and  dutiful  daughter  Eliza  Aspinall,  to  her,  her  heirs  and 
assigns  for  ever,  provided  she,  at  a  proper  time,  intermarries  and  should 
have  no  children,  then  and  in  that  case  I  give  the  whole  of  my  property  as 
aforesaid  described,  to  my  nephew  Luke  Aspinall,  oldest  son  of  my  brother 
John  Aspinall,  except  100/.  to  my  godson  Bethel  Aspinall,  son  of  my  bro- 
ther Job  Aspinall  of  Halifax,  when  he  shall  attain  his  twenty-first  year ;  and 
in  case  he  should  die  before  he  attains  the  age  of  twenty-one,  I  give  the 
said  sum  of  100/.  to  my  brother  Job  Aspinall  of  Halifax,  to  him,  his  heirs 
and  assigns  for  ever;  but  nevertheless  providing  my  daughter  Eliza  should 
not  have  child  or  children  lawfully  begotten  in  wedlock,  I  still  give  all  my 
real  and  personal  property  what  or  wherever,  to  her  and  for  her  own  use 
during  her  natural  life,  and  at  her  death  to  be  equally  divided  amongst  her 
my  daughter's  children  then  living,  share  and  share  alike,  to  them,  their 
heirs  and  assigns  for  ever;  and  in  case  of  the  death  of  any  of  my  daughter's 
children  before  they  attain  the  age  of  twenty-one,  in  that  case  I  devise  and 
give  to  the  survivor  or  survivors  equal  share  or  shares  of  such  sum  or  sums 
as  may  be  to  be  divided  equal  amongst  them,  their  heirs  and  assigns  for 
ever ;  and  should  it  so  happen  that  aU  my  daughter's  children  should  die, 
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except  one,  then  the  whole  of  nay  bequests  to  be  given  that  child,  he  or  she 
attaining  the  twenty-one  years  of  age  ;  and  •that  one  child  should  r»Qi  5 
die  without  issue,  then  I  give  and  bequeath  all  my  real  and  personal 
estates  whatsoever  or  wheresoever  as  aforesaid,  to  my  nephew  Luke  As- 
pinall  and  my  godson  Bethel  Aspinall,  to  them,  their  heirs  and  assigns  for 
ever,  after  the  death  of  my  daughter  Eliza ;  but  should  I  not  leave  in  all, 
I  may  have  a  right  too,  at  the  time  of  my  decease,  sufficient  for  a  mainte- 
nance for  my  said  daughter  from  the  interest  to  keep  or  support  her,  I  give, 
in  that  case,  to  my  dear  daughter  100/.  to  her  my  said  daughter  Eliza's  own 
use,  and  no  more ;  I  therefore  do  nominate  and  appoint  James  Audus,  gen- 
tleman, in  the  Crescent  of  the  town  of  Selby,  in  the  West  Riding  of  the 
county  of  York,  together  with  my  dear  daughter  Eliza  Aspinall,  as  joint 
executors  of  this  my  last  will  and  testament,  that  after  paying  all  my  just 
debts,  funeral,  and  testamentary  expenses,  together  with  proving  this  my 
last  will  and  testament,  they  my  joint  executors  will  apply  the  property  all 
herein  to  my  bequests  as  aforesaid.  As  witness  hereunto  I  subscribe  inter- 
changeably myliand  and  seal,  my  hand  to  the  first  sheet  at  Ihe  foot  of  the 
sheet,  my  hand  and  seal  to  this  second  sheet,  this  twenty-fourth  day  of 
March,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and  seventeen. 

<«  Elkanah  Aspinall,  L.  S. 

«  Signed,  sealed,  published,  and  declared  by  the  above-named  Elkanah 
Aspinall,  as  and  for  my  last  will  and  testament ;  in  the  presence  of  us,  who, 
at  his  request,  and  in  his  presence,  and  in  the  presence  of  each  other,  have 
subscribed  our  names  as  witnesses  thereto. 

«  Sam.  Staniland. 
"  John  Clough. 

"  SOLN.  PiTCHFORTH." 

The  said  Elkanah  A.spinall  died  in  the  year  1820,  without  in  any  manner 
altering  or  revoking  the  said  •will,  leaving  the  said  Elizabeth  Aspi-  rtgi  g 
nail,  his  widow,  and  the  said  Eliza  Aspinall,  his  only  child  and 
heir-at-law  and  sole  next  of  kin,  and  the  said  Luke  Aspinall,  John  Aspinall, 
Bethel  Aspinall,  and  James  Audus,  all  in  his  will  named,  him  surviving ; 
and  the  said  James  Audus  alone  proved  the  will  of  the  testator ;  and  he 
assented  to  the  bequest  of  the  said  leasehold  estate. 

Eliza  Aspinall,  the  only  daughter  of  the  testator,  died  in  January,  1824, 
at  the  age  of  twenty  years  and  upwards,  intestate  and  without  having  been 
married,  and  left  John  Aspinall,  her  uncle,  since  deceased,  her  heir  at  law, 
and  also  the  heir  at  law  of  the  said  Elkanah  Aspinall.  Administration  to 
the  estate  of  Eliza  Aspinall  has  since  been  granted  to  the  defendant  James 
Audus,  who  is  now  the  personal  representative  of  the  said  Eliza  Aspinall. 

John  Aspinall  died  in  April,  1830,  having  duly  made  his  last  will  and 
testament,  dated  the  20th  July,  1829,  whereby  he  gave  and  devised  all  his 
real  and  personal  estate  unto  his  wife  Elizabeth  Aspinall,  John  Brooke,  and 
William  Latham,  (all  defendants  in  the  cause,)  upon  certain  trusts,  for  th^ 
benefit  of  his  wife,  children,  and  grandchildren. 

VOL.  VII.  70  3  A 


916  AspiNALL  v.  AuDus.  M.  T.  1844. 

Luke  Aspinall,  the  nephew  of  the  testator  Elkanah  Aspinall,  in  his  will 
mentioned,  died  in  March,  1829,  having  duly  made  and  published  his  last 
will  and  testament,  bearing  date  the  13th  of  February,  1827,  whereby  he 
gave  and  devised  all  his  real  and  personal  estate  whatsoever  unto  his  wife 
Sarah  Aspinall,  his  brother  Charles  Aspinall,  and  his  brother-in-law  Joseph 
Womersley,  (all  parties  to  the  suit,)  upon  certain  trusts  for  the  benefit  of 
his  wife  and  children. 

Elizabeth  Aspinall,  the  widow  of  the  testator  Elkanah  Aspinall,  died  in 
October,  1838. 

Bethel  Aspinall,  the  testator's  godson,  is  still  living,  and  is  a  party  to 
this  suit. 

*9171  *^^  December,  1839,  a  suit  was  instituted  in  the  court  of  Chan- 
cery by  the  devisees  under  the  will  of  Luke  Aspinall,  against  the 
personal  representatives  of  the  testator,  Elkanah  Aspinall,  and  against 
Bethel  Aspinall,  and  the  persons  claiming  under  the  will  of  John  Aspinall, 
to  administer  the  estate  of  the  said  Elkanah  Aspinall,  and  to  decide  the 
rights  of  the  parties  claiming  under  the  said  will,  and  under  the  several 
deceased  parties  therein  mentioned ;  and  on  the  24th  of  November,  1843, 
the  said  cause  came  on  to  be  heard  for  further  directions  before  Sir  James 
WiGRAM,  V.  C. ;  whereupon  his  honour  was  pleased  to  order  that  a  case 
should  be  stated  for  the  opinion  of  her  majesty's  court  of  Common  Pleas, 
and  that  the  questions  upon  such  case  should  be — 

1st.  What  interest,  in  the  events  which  have  happened,  Eliza  Aspinall 
became  entitled  to  in  the  real  estate  of  the  testator  Elkanah  Aspinall  under 
his  will,  or  as  his  heir  at  law ;  and  what  interest  she  became  entitled  to  in 
the  leasehold  estate  of  the  said  testator. 

2d.  What  interest,  in  the  events  which  have  happened,  Luke  Aspinall 
and  Bethel  Aspinall  respectively  became  entided  to  in  such  real  estate,  and 
also  in  such  leasehold  estate  under  the  will  of  the  said  testator. 

The  case  was  argued  before  Tindal,  C.  J.,  Coltman,  Maul.e,  and 
Erle,  Js. 

Sir  T.  WUdey  Serjt.,  (with  whom  was  MalinSy)  for  the  plaintiffs,  (the 
i.'laimants  under  Luke  Aspinall,  the  nephew  of  the  testator,)  The  testator's 
daughter  having  died  unmarried  and  without  issue,  his  nephew  Luke  took 
the  whole  of  the  testator's  real  and  personal  property,  under  the  will.  By 
the  express  terms  of  the  clause  in  the  first  part  of  the  will,  the  property  was 
to  go  over  to  him,  in  case  the  daughter  married  and  had  no  children ;  and 
in  the  clause  in  the  second  part,  it  was  to  go  over  in  case  her  children 
•9181  ^^^"'^  ^^^  before  twenty-one,  or  the  survivor  *should  die  without 
issue.  [Tindal,  C.  J.  The  clauses  would  seem  to  be  contradic- 
tory. She  could  not  have  children  which  the  law  could  recognise,  without 
intermarrying.]  The  will,  it  is  to  be  observed,  is  that  of  an  illiterate  party; 
but  the  effect  of  the  two  clauses  taken  together  is,  that  the  estate  was  to  go 
over  if  she  died  unmarried,  and  consequently  without  children  ;  that  is,  sb€ 
was  only  to  take  a  life-estate.     If  she  had  married,  in  no  case  was  her  hus- 
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oand  to  take  any  interest.     After  providing  for  bis  daughter  and  her  issue, 
the  object  of  the  testator's  bounty  was,  obviously,  his  nephew  Luke.     In 
the  first  part,  the  testator  had  not  stated,  in  express  terms,  what  estate  his 
daughter  was  to  take ;  he  says,  in  case  of  her  intermarriage  and  having  no 
children,  the  estate  is  to  go  to  his  nephew,  with  the  exception  of  100/. ; 
the  testator  then  goes  on  to  say,  that  in  another  event,  she  is  still  to  have  a 
life-estate ;  and  that  if  she  has  children  at  her  death,  the  property  is  to  be 
divided   among  them ;  that  must  mean  her  legitimate  children,  who  were 
not  previously  provided  for.     The  court  will  not  presume  that  the  testator 
meant  to  provide  for  an  indefinite  number  of  illegitimate  children  of  his 
daughter,  then  an  infant  of  the  age  of  thirteen.(a)     If  a  reasonable  con- 
struction can  be  discovered,  it  is  not  to  be  rejected  because  there  may  be 
some  difficulty  in  the  case.     Words  may  be  transposed  in  order  to  give 
eflect  to  the  reasonable  intention  of  the  testator;  Boon  v.  Cornforth^  2  Ves. 
sen.  277.     The  defendants  must  contend  that  the  daughter's  interest  was  to 
go  over  if  she  married  and  had  no  children,  but  not  if  she  remained  single. 
The   testator   was,   obviously,   not   averse    to  his    daughter's    marrying. 
[Maule,  J.     Do  you  contend  that  the  word  "  not"  is  to  be  rejected  in 
the  sentence  <<  providing  my  daughter  Eliza  should  not  have  child  or  chil- 
dren lawfully  begotten  in  wedlock?"]     *Not  necessarily ;  though  it     r»QiQ 
would  be  more  reasonable  to  reject  it  than  to  suppose  the  testator     *■ 
meant  to  provide  for  her  illegitimate  children.     But  the  word  need  not  be 
rejected.     The  meanir\g  would  then  be  this — the  testator,  recollecting  that 
he  had  not  distinctly  said  what  estate  his  daughter  was  to  take,  explains  that 
she  was  to  have  a  life-estate  only,  in  case  she  had  no  lawful  issue ;  and  he 
then  goes  on  to  provide  for  such  lawful  issue  in  case  she  had  any.     The 
will  bears  this  construction  without  omitting    or    inserting  any  words. 
[Maule,  J.     If  the  daughter  took  an  estate  in  fee,  your  claim  is  at  an  end. 
It  is  clear  that  an  estate  in  fee  is  given  her  in  the  first  part ;  what  is  there 
afterwards  to  take  it  out  of  her  ?]     The  latter  part  must  be  read  in  connec- 
tion with  the  former ;  and  the  whole  together  shows  she  was  to  have  only 
a  life-estate.     Two  events  are  spoken  of  with  reference  to  the  estate  going 
over  to  Luke.     If  she  has  legitimate  children,  it  is  not  to  go  over  to  him  in 
the  first  instance ;  if  none,  it  is  to  go  over.     She  dies  without  children, 
either  legitimate  or  illegitimate ;  the  estate,  therefore,  goes  over.     If  the 
testator  had  intended  that  his  daughter  should  take  the  whole  estate  in  case 
she  did  not  marry,  such  a  circumstance  would  have  pressed  upon  his  mind, 
and  he  would  have  explained  himself  more  clearly.     What  reason  could 
there  be  why  the  testator  should  wish  the  estate  to  go  over  in  the  event  of 
his  daughter's  marrying  ? 

Assuming  that  the  daughter  took  only  a  life-estate,  then  the  question  is 
>ivhat  interest  Luke,  the  nephew,  took, — as  between  him  and  Bethel,  the 
godson.     From  the  first  part  of  the  will  it  is  clear  that  the  whole  of  the 

(c)The  case  states  (suprd,  916)  that  the  wUl  was  made  in  1817,  and  that  Eliza  Aspinall 
^md  in  1824,  aged  20  years  and  uptcardi. 
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property  goes  to  Luke,  with  the  exception  of  100/.  to  Bethel.  That  ex- 
pressly and  precisely  defines  the  portion  of  interest  which  each  is  to  take. 
In  the  second  part,  the  testator  gives  and  bequeaths  all  his  estates  <<as  afore* 
*920l  ^^^^"  ^^  ^'^  nephew  and  his  godson :  that  is,  not  as  ^joint-tenants, 
^  but  according  to  the  previous  distribution.  The  court  will  not  infer 
A  change  of  intention  on  the  part  of  the  testator  in  the  course  of  a  few 
lines;  his  object,  throughout,  is  more  clearly  to  explain  his  intention,  not  to 
alter  it.  The  intention  is  to  be  gathered  from  the  whole  will ;  Hillersdon 
V.  Lowey  2  Hare,  355;  Ellicombe  v.  GompertZj  3  Myl.  &  Cr.  127;  Vaughan 
y.  Breck,  1  Turn.  &  Phil.  75. 

Talfourdy  Serjt.,  (with  whom  was  J,  Humphrey y)  for  the  devisees  of  John 
Aspinall.  The  learned  serjeant  stated,  that  their  interest  would  require  that 
he  should  contend  that  tlie  testator's  daughter  took  an  estate  in  fee;  but 
that  he  was  content  that  the  argument  on  behalf  of  the  claimants  under 
Luke  Aspinall,  the  nephew,  should  prevail,  so  that  Bethel,  the  godson,  did 
not  take  the  whole.  As  authorities  to  show  that  the  court  would  not  give 
effect  to  a  devise  to  illegitimate  children  not  in  esse^  he  cited  Bhdwell 
V.  Edwards,  Cro.  El.  509,  and  Metham  v.  The  Duke  of  Det^^m,  1  P.  Wms. 
529.(a) 

Channelly  Serjt.,  (with  whom  was  W.  Rogers,)  for  Bethel  Aspinall,  (the 
godson  of  the  testator.)  The  testator's  daughter  having  died  unmarried  and 
without  issue,  Luke  the  nephew,  and  Bethel  the  godson,  (who  is  also  a 
nephew  of  the  testator,)  took  the  whole  property  as  joint-tenants;  and,  the 
former  being  dead,  the  latter  is  entitled  to  the  entirety.  The  argument  on 
his  behalf  is  the  same  as  that  on  behalf  of  the  claimants  under  Luke  As- 
pinall, as  to  the  daughter  taking  only  a  life-estate;  but  it  is  submitted  that 
upon  her  death,  it  would  not  go  over,  according  to  the  language  of  the  first 
clause  in  the  will:  that  is,  the  whole  to  Luke,  except  100/.  to  Bethel,  but 
•9211  ^iccording  to  the  second  ;  that  is  the  whole  •to  Luke  and  Bethel, 
their  heirs  and  assigns.  The  testator  intended  to  give  a  life- interest 
to  his  wife,  and  then  to  his  daughter ;  and  then,  in  the  event  of  the  latter 
marrying  and  having  no  issue,  there  is  a  devise  over  of  the  whole  to  Luke 
in  fee,  except  100/.  to  Beihel.  That  clause  is  to  be  read  thus,  "  in  that 
case  I  give  the  whole  of  my  property,  as  aforesaid  described,  to  my  nephew 
Luke'  Aspinall,  eldest  son  of  my  brother  John  Aspinall,  to  him,  his  heirs 
and  assigns,  for  ever ;"  the  remaining  part  of  this  sentence,  containing  the 
exception  as  to  100/.,  being  to  be  read  as  a  parenthesis.  The  disposition 
of  the  property  is  entirely  dependent  upon  the  event  of  the  daughter's  mar- 
riage. Then,  the  second  clause  gives  the  daughter  a  life-estate ;  and  pro- 
vides that  if  she  has  several  children  they  are  to  share  alike,  and  if  only  one 
shall  survive  and  shall  die  without  issue,  then,  there  is  a  devise  over  of  the 
whole  to  Luke  and  Bethel,  as  joint-tenants.  It  may  be  said  that  this  devise 
could  only  take  efiect  on  the  birth  of  children,  and  that  such  condition  has 
not  been  performed ;  but  the  true  construction  is,  that  in  the  first  clause,  the 
(o)  And  see  4  Vin.  Abr.  tit  Battard  (P). 
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marriage  of  the  daughter  is  a  condition ;  but  in  the  second,  the  devise  to 
the  children  is  a  preceding  limitation,  and  is  not  a  condition.  In  Fearne  on 
Contingent  Remainders,  pages  508,  509,  9th  ed.,  it  is  said,  «  Where  a 
devise  is  upon  a  condition  annexed  to  a  preceding  estate,  that  is,  where  it 
is  made  after  a  preceding  executory  or  contingent  limitation,  or  is  limited  to 
take  effect  on  a  condition  annexed  to  any  preceding  estate,  if  that  preceding 
limitation  or  contingent  estate  never  should  arise  or  take  effect,  the  remain- 
der over  will,  nevertheless,  take  place ;  the  first  estate  being  considered  only 
as  a  preceding  limitation,  and  not  as  a  preceding  condition  to  give  effect  to 
the  subsequent  limitation."  And  again,  page  237,  «  As  an  instance  of  that 
class  where  subsequent  estates  were  limited  on  a  conditional  determination 
of  a  preceding  estate,  and  such  preceding  estate  never  took  effect  r»Qoo 
•at  all,  we  may  refer  to  the  case  (a)  of  a  devise  to  trustees  for 
eleven  years,  remainder  to  the  first  and  other  sons  of  B.  successively  in 
tail-male,  provided  they  should  take  the  testator's  surname ;  and  in  case 
they  or  their  heirs  should  refuse  to  take  the  testator's  surname,  or  die  with- 
out issue,  remainder  to  the  first  son  of  C,  remainder  over.  B.  died  without 
having  had  any  son ;  C.  had  a  son  at  the  time  of  the  devise.  The  court 
did  not  agree  as  to  the  validity  of  the  devise  to  the  first  son  of  B. — being 
after  a  term  of  years  without  any  preceding  freehold  to  support  it ;  but 
resolved,  that  the  subsequent  limitation  to  the  first  son  of  C,  who  was  then 
in  esse  and  capable,  took  effect ;  and  that  the  preceding  limitation  to  the 
first  son  of  B.,  or  the  condition  thereto  annexed,  did  not  operate  as  a  pre- 
cedent condition,  which  must  happen,  to  give  efiect  to  the  subsequent  limi- 
tation to  the  son  of  C,  but  was  only  a  precedent  estate  attended  with  such 
limitation."  The  marriage  therefore  being  a  condition  of  the  first  devise 
to  Luke,  and  such  condition  not  having  been  performed,  that  devise  does 
not  take  effect ;  but  the  second,  as  to  which  there  is  no  condition,  does. 

If  it  is  not  so,  then  the  second  devise  is  inconsistent  with  the  first,  in 
which  case  the  second  must  prevail. (&)  There  is  a  difference  in  the  period 
at  which  the  devolution  of  estate  would  take  place  in  the  two  cases.  Under 
the  first  devise  it  would  take  effect  on  the  death  of  the  testator's  daughter 
unmarried.  Under  the  second,  twenty  *years  might  run  before  it  r*Q2Q 
could  take  effect,  as  that  devise  is  not  to  come  into  operation  till 
the  death  of  the  surviving  child  at  the  age  of  twenty-one.  It  has  been 
attempted  to  reconcile  the  two  devises ;  but  in  order  to  do  that,  the  words 
<«  to  them,  their  heirs  and  assigns  for  ever,"  must  be  struck  out  of  the 
second  devise.     It  is  also  said  that  the  latter  is  substantially  a  repetition  of 

(a)  Scatterwooa  w.  Edge,  1  Balk.  229,  12  Mod.  278,  1  Eq.  Cas.  AK  189. 
(6)Tbe  statute  of  wills  (32  H.  8,  c.  1)  requiring  no  signature  or  other  formal  recognition  of 
0  will,  each  clause  operated  from  the  moment  it  was  written,  and  when  it  was  the  latt  will  of 
the  testator.  It  was  therefore  commonly  said  that  •<  where  there  are  contrarieties  in  the  several 
parts  of  a  deed  or  a  fine,  the  Jirtt  part  shall  stand;  and  the  last  in  wills,  if  they  be  not  recon- 
cilable." Jenk.  Cent  96.  The  maxim  has  been  continued  after  the  foundation  has  failed ;  the 
signature  required  by  the  statute  of  frauds  and  the  7  W.  4,  and  1  Vict  c.  26,  adopting  and  au- 
*henticating  the  several  preceding  clauses  as  one  continuous  whole,  as  fully  as  the  sealing  and 
eiivery  of  a  deed. 

3a2 


623  AspiNALL  p.  AuDUs.  M.  T.  1844. 

the  former ;  but  in  the  former,  the  words  are  «  his  heirs,''  (meaning  the 
heirs  of  Luke  alone,)  in  the  latter,  « their  heirs"  (meaning  the  h^rs  of  Luke 
and  Bethel.)  The  words  "  as  aforesaid"  in  the  latter  clause  refer  to  the 
property,  and  mean  "  as  aforesaid  described."  It  may  be  asked  why,  in 
the  event  of  the  marriage  of  the  daughter  and  failure  of  issue,  should  Luke 
take  all  but  100/.,  and  in. the  event  of  their  being  children,  (either  with  or 
without  marriage,)  and  of  their  not  attaining  the  age  of  twenty-one,  Bethel 
should  take  as  joint-tenant  with  Luke  :  but  the  postponement  of  the  period 
when  the  two  nephews  would  take  in  the  latter  event,  might  be  a  reason  for 
the  difference.  The  marriage  of  the  daughter  is  not  necessary  in  order  that 
the  second  devise  should  take  effect. 

Byksy  Serjt.,  for  the  defendant  (James  Audus,  the  executor  of  the  will 
of  Elkanah  Aspinall,  and  the  administrator  to  the  effects  of  Eliza  Aspinall, 
his  daughter.) 

The  testator's  leasehold  ^property  vested  absolutely  in  the  daughter  at 
once ;  there  is  nothing  to  cut  that  down. 

As  to  the  freehold  property,  the  first  devise  is  an  executory  limitation  to 
the  daughter,  who  was  the  testator's  heir  at  law :  the  estate  is  thereby  clearly 
and  explicitly  given  to  her  in  fee.  In  order  to  cut  that  down  to  a  life- 
estate,  the  subsequent  words  must  be  equally  clear  and  unambiguous.  The 
object  of  the  testator  was,  that,  if  his  daughter  should  continue  unmarried, 
she  should  take  the  fee ;  if  she  married,  she  was  to  be  protected  from  her 
husband  ;  if  she  had  issue,  they  were  to  be  benefited  ;  but  if  she  had  no 
•Q24.1  ^^^^^  ^y  marriage,  *or  if  her  children  did  not  live  to  the  age  of 
twenty-one,  then  the  estate  was  to  go  to  the  nephews ;  but  no  such 
event  has  happened.  [Maule,  J.  The  words  of  the  second  clause  are 
very  singular ;  the  testator  speaks  of  his  daughter  having  <<  child  or  chil- 
dren lawfully  begotten  in  wedlock,"  as  though  he  meant  to  provide  against 
the  case  of  a  child  begotten  before  wedlock,  though  born  afterwards.]  In 
the  first  clause,  no  time  is  mentioned  when  the  estate  is  to  go  over ;  some 
explanation  of  what  was  meant  was  therefore  necessary :  but  it  is  not  neces* 
sary  to  contend,  on  the  part  of  the  defendant,  that  the  child  or  children 
subsequently  mentioned,  may  not  mean  legitimate  children ;  for  otherwise 
the  clause  would  be  void ;  Dofver  v.  Alexander ,  2  Hare,  275.  It  is  pos- 
sible, however,  that  a  devise  to  illegitimate  children  may  have  been  in- 
tended ;  but  even  then  the  event  has  not  happened.  If  the  two  parts  of 
the  second  clause  are  to  be  read  as  one,  it  must  either  mean  that,  or  the 
word  "not"  must  be  rejected.  The  words  "not"  and  "never"  have 
been  frequently  rejected  not  only  in  wills,  but  in  other  instruments ;  as  in 
the  case  cited  in  Simpson  v.  Vaughauy  2  Atk.  32,  and  Bache  v.  Proctor ^ 
1  Dougl.  384 ;  and  in  White  v.  Stipple^  2  Dru.  &  War.  (Irish)  475,  where 
SuGDEN,  C,  held  that  "  and"  might  be  taken  to  mean  "  or"  and  «  or" 
to  mean  "  and."  The  words  "  provided  she  at  a  proper  time  intermar- 
ries," at  the  beginning  of  the  first  limitation,  will  govern  all  the  others.  In 
Jarman  on  Wills,  vol.  i.  p.  752,  it  is  said  :  "  When  a  contingent  particulai 
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estate  is  followed  by  other  limitations,  a  question  frequently  arises  whether 
the  contingency  affects  such  estate  only,  or  extends  to  the  whole  series. 
The  rule  in  these  cases  seems  to  be,  that,  if  the  ulterior  limitations  be  im- 
mediately consecutive  on  the  particular  contingent  estate  in  unbroken  con- 
tinuity, and  no  intention  or  purpose  is  expressed  with  reference  *to  r^gos 
that  estate  in  contradistinction  to  the  others,  the  whole  will  be  con- 
sidered to  hinge  on  the  same  contingency ;  and  that,  too,  although  the 
contingency  relates  personally  to  the  object  of  the  particular  estate,  and 
therefore  appears  n6t  reasonably  applied  to  the  ulterior  limitations.  Thus, 
where  an  estate  for  life  is  made  to  depend  on  the  contingency  of  the  object 
of  it  being  alive  at  the  period  when'the  preceding  estates  determine,  limi- 
tations consecutive  on  that  estate  have  been  held  to  be  contingent  on  the 
same  event,  for  want  of  something  in  the  will  to  authorize  a  distinction 
between  them. "(a)  In  Moody  v.  WalterSy  the  limitations  in  a  marriage 
settlement  were,  to  the  husband  and  wife  successively  for  life,  remainder  to 
the  first  and  other  sons  in  tail-male,  with  remainder,  in  case  the  husband 
should  die  without  leaving  any  issue  male  then  born,  and  alive,  and  leaving 
his  wife  with  child,  to  such  after-born  child  or  children,  if  a  son  or  sons, 
remainder  to  the  brother  of  the  settlor  for  120  years,  if  he  should  so  long 
live ;  remainder  to  trustees,  for  preserving  contingent  remainders ;  remain- 
der to  his  first  and  other  sons  in  tail-male,  with  reversion  to  the  settlor  in 
fee.  Lord  JEldon,  C,  expressed  a  strong  opinion  (though  the  case  was  not 
decided  on  the  point)  that  the  husband  having  died,  leaving  a  son,  the 
limitation  to  the  posthumous  son  would  not  (if  there  had  been  one)  have 
arisen,  and  that  the  ulterior  limitations  failed  with  it:  and  his  lordship 
thought  that  such  would  have  been  the  construction,  had  the  instrument 
been  a  will. 

Sir  T.  Wildey  Serjt.,  in  reply.  Whenever  a  marriage  has  been  held  a 
condition,  upon  the  non-performance  of  which  the  estate  is  to  go  over,  it 
has  been  where  the  object  was,  to  enlarge  the  wife's  interest,  and  not  to 
^diminish  it.  Here,  it  is  insisted  that  the  estate  of  the  married  r^QQa 
daughter  is  to  be  diminished  in  order  to  protect  her  against  her  ^ 
husband,  by  giving  her  a  life-estate,  during  which  she  is  not  protected ; 
nor  is  there  any  protection  to  her  from  strangers,  in  case  she  should  not 
marry.  The  words  at  the  commencement  of  the  first  clause,  as  to  inter- 
marriage, may  be  rejected  as  surplusage.  A  child  born  in  wedlock  would 
probably  be  presumed  to  have  been  begotten  in  wedlock ;  at  any  rate,  the 
court  would  not  go  into  such  an  inquiry.  Taking  the  whole  will  together, 
there  is  no  incongruity  that  the  estate  should  go  over  if  the  daughter  had  no 
children.  As  to  the  claim  set  up  on  behalf  of  Bethel,  it  is  said  that  a  dif- 
ferent intention  as  to  the  nature  of  the  devise,  appears  in  the  latter  part  of 
the  will ;  and  the  reason  for  this  is  presumed  from  the  difference  of  the 
period  *of  distribution  of  the  estate  ;  but  the  alteration  of  the  intention  must 

(a)  Citing  DavU  v,  Norton,  2  P.  Wixu.  390 ;  Doe  dem,  Watson  ▼.  Shipphard,  1  DougU  76, 
Fearne'i  Cont  Rem.  236;  and  Moody  v.  IValten,  16  Vet.  283. 


926  NiCHOLLs  V,  Payne.   M.  T.  1844. 

be  manliest  on  the  face  of  the  will.  The  suggestion  as  to  reading  in  a 
parenthesis  the  words  in  the  first  clause,  excepting  the  100/.  from  the  de- 
visee to  Luke,  cannot  prevail ;  otherwise  the  words  "  heirs  and  assigns" 
would  be  made  to  apply  to  personalty.  Cur.  adv.  tmlL 

The  following  certificate  was  afterwards  sent  by  the  judges  : — 
«( We  are  of  opinion  that  Eliza  Aspinall  became  entitled  to  the  fee-sim- 
ple in  the  real  estate,  and  to  the  absolute  interest  in  the  leasehold  estate,  of 
the  testator,  Elkanah  Aspinall. 

"  We  are  of  opinion  that  Luke  Aspinall,  and  Bethel  AspinaU,  respect- 
ively, did  not  take  any  interest,  either  in  such  real  estate,  or  in  such  lease- 
hold estate,  under  the  will  of  the  said  testator. 

«  N.  C.  TiNDAL. 
"  T.  COLTMAN. 

"W.  H.  Maule. 
«W.  Erle." 
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By  the  5  &  6  Vict  c.  1 16,  s.  1,  any  person  not  being  a  trader,  upon  giving  notice  twice  in  ma 
London  Gazette,  may  present  a  petition  for  protection  from  process  to  the  court  of  bankropU 
cy,  containing  certain  matters ;  and  a  commissioner  may  thereupon  give  such  protectioo  to 
the  petitioner ;  and  upon  the  presentation  of  such  petition,  the  petitioner's  estate  is  to  vest 
in  the  official  assignee  nominated  by  the  commissioner  actthg  in  the  matter  of  such  pedtioo. 

By  sect  4,  after  certain  preliminary  proceedings,  the  commissioner  may  make  a  special  order 
for  the  protection  of  the  person  of  the  petitioner  from  all  process,  and  for  the  vesting  of  bis 
estate  in  an  official  auignee,  to  be  named  by  such  commissioner,  together  with  an  astignee  to 
be  chosen  by  the  creditors. 

By  sect.  10,  if  any  action  is  brought  against  any  petitioner  in  respect  of  a  debt  contracted  be- 
fore the  date  of  the  petition,  "  it  shall  be  a  sufficient  plea  in  bar  of  such  action,  that  sach 
petition  was  duly  presented,  and  a  final  order  for  protection  and  distribution  made  by  a  cooh 
missioner  duly  authorized ;  whereof  the  production  of  the  order  signed  by  the  oommisaoner, 
with  proof  of  his  handwriting,  shall  be  sufficient  evidence." 

Held,  that  a  plea  framed  upon  that  statute,  was  properly  pleaded  in  bar  of  ihe  further  mainte- 
nance of  the  action,  where  it  showed  that  the  defendant  presented  a  petition  before,  and  thai 
a  final  order  was  made  after,  action  brought 

Sembie^  that  such  plea  need  not  state  the  insertion  of  the  notice  in  the  Gazette, 

Or  the  particulars  of  the  petition. 

Or  that  an  insertion  order  was  made. 

But  ffmbUf  that  it  diould  state  that  the  final  order  was  made  either  for  the  protection  of  the  pe- 
titioner and  the  distribution  of  his  estate,  (within  the  terms  of  the  tenth  section,)  or  fiir  bis 
protection  and  the  res/in^  of  his  estate  in  the  tffitial  assignee  and  the  creditor^  assignee,  (with- 
in the  terms  of  the  fourth  section.) 

Assumpsit,  for  work  and  labour  and  materials,  and  for  money  due  upon 
an  account  stated. 

Plea :  that  the  plaintiff  ought  not  Jurther  to  maintam  his  aforesaid  action 
thereof  against  the  defendant ;  because,  after  the  contracting  of  the  debts 
and  causes  of  action  in  the  declaration  mentioned,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  6th  of  May,  1843,  the  defendant, 
then  not  being  a  trader,  and  having  then  resided  for  twelve  calendar  months 
in  London,  and  according  to  the  directions  and  provisions  of  the  statute 
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made  and  passed  in  the  sixth  year  of  the  reign  of  her  present     r»g28 
majesty,  Queen  Victoria,  for  *lhe  relief  of  insolvent  debtors,(a)  hav- 

(a)  5  dc  6  Vict  c  1 16,  8.  1,  enacts,  "  that  if  any  person,  not  being  a  trader  within  the  mean- 
ing? of  the  statutes  now  in  force  relating  tn  bankrupts,  or  if  any  person,  being  such  trader,  but 
owing  debts  amounting  in  the  whole  to  less  than  300/.,  shall  give  notice,  according  to  the 
schedule  to  this  act  annexed,  to  one  fourth  in  number  and  value  of  his  creditors,  and  shall 
cause  the  same  notice  to  be  inserted  twice  in  the  London  Gazette  and  twice  in  some  newspaper 
circulating  within  the  county  wherein  he  resides,  he  may  present  a  petition  for  protection  from 
process,  to  the  court  of  bankruptcy,  if  he  has  resided  twelve  calendar  months  in  London,  or 
within  the  London  district,  or  to  the  commissioner  of  bankrupt  in  the  country,  within 
whose  district  he  may  have  resided  twelve  calendar  months ;  which  petition  shall  have  an- 
nexed to  it  a  full  and  true  schedule  of  his  debts,  with  the  names  of  his  creditors,  and  the 
datea  of  contracting  the  debts,  severslly,  (he  nature  of  the  debt,  and  the  security  (if  any) 
given  for  the  same,  and  also  of  the  nature  and  amount  of  his  property,  and  of  the  debts  owing 
to  him,  with  their  dates,  and  the  names  of  his  debtors,  and  the  nature  of  the  securities  (if 
any)  which  he  may  have  for  such  debts,  and  which  petition  shall  also  set  forth  any  pro* 
posal  which  he  may  have  to  make  for  the  payment,  in  whole  or  in  purt,  of  his  debts;  and  it 
ahall  thereupon  be  lawful  for  the  judge  or  commissioner  of  the  court  of  bankruptcy,  to 
whom  by  any  order  of  the  court,  as  hereinafter  provided,  the  same  shall  be  referred,  or  for 
the  commissioner  in  the  country  to  whom  the  petition  shall  be  presented,  to  give,  upon  the 
filing  of  such  petition,  a  protection  to  the  petitioner  from  all  process  whatever,  either 
against  his  person  or  bis  property  of  every  description ;  which  protection  shall  continue  in 
force,  and  all  procetn  be  stayed,  until  the  appearance  of  the  petitioner  in  court,  as  hereinaflet 
provided :  and  upon  the  presentation  of  any  such  petition,  all  the  estate  and  effects  of  the 
petitioner  shall  forthwith  become  vested  in  the  official  assignee,  who  shall  be  nominated 
by  the  commissioners  (»ir)  acting  in  the  matter  of  the  said  petition ;  and  such  official  assignee 
shall  and  may  forthwith  take  possession  of  so  much  thereof  as  can  be  reasonably  obtained 
and  possessed  without  suit ;  and  the  said  official  assignee  shall  hold,  and  stand  possessed  of 
the  same,  in  like  manner  as  official  assignees  hold  and  possess  estates  and  effects  under  and 
by  virtue  of  the  statute  relating  to  bankrupts." 

Sect  4  enacts,  *<  that  the  commissioner  so  authorized,  or  the  commissioner  in  the  coun- 
try, (as  the  case  may  be,)  shall,  on  the  day  notified  by  such  notice  as  aforesaid,  proceed  t» 
examine,  upon  oath,  the  petitioner,  and  any  creditor  who  may  attend  such  examination, 
and  any  witness  whom  the  petitioner  or  any  creditor  may  call,  and  the  said  commissioner  may 
adjourn  the  examination  from  time  to  time,  and  summon  to  be  examined  before  him  any  debtor 
of  such  petitioner,  or  any  creditor  of  such  petitioner,  or  any  other  person  whose  evidence  may 
appear  necessary  for  the  purposes  of  the  inquiry  ;  and  if  it  slyll  appear  to  the  said  commia- 
sioner  that  the  allegations  in  the  petition,  and  the  matters  in  the  schedules,  are  true,  and  that 
the  debtd  of  the  petitioner  were  not  contracted  by  any  manner  of  fraud  or  breach  of  trust,  or 
any  pro^iecution  against  the  petitioner,  whereby  he  had  been  convicted  of  any  offence,  or  with- 
out Laving  at  the  time  of  becoming  indebted  reasonable  assurance  of  being  able  to  pay  the 
debts,  and  that  such  debts  were  not  contracted  by  reason  of  any  judgment  in  any  proceeding 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  marriage,  &c, ;  and 
that  the  petitioner  has  made  a  full  discovery  of  his  estate,  effects,  debts,  and  credits,  and  has 
not  parted  with  any  of  his  property  since  the  presenting  of  his  petition,  it  shall  then  be  lawful 
for  the  said  commissioner  to  cause  notice  to  bo  given  that  on  a  certain  day,  to  be  named 
therein,  he  will  proceed  to  make  an  order,  unless  cause  be  shown  to  the  contrary  f  which  order 
shall  be  called  a  final  order,  and  shall  be  for  the  protection  of  the  person  of  the  petitioner 
from  all  process,  and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be 
named  by  such  commissioner,  together  with  an  assignee  to  be  chosen  by  the  majority  in  num- 
ber and  value  of  the  creditors  who  may  attend  before  the  commissioner  on  such  day,  or  for 
the  carrying  into  effect  such  proposal  as  the  petitioner  shall  have  set  forth  in  his  petition,  pro- 
vided that  the  consideration  of  such  final  ortler  may  be  adjourned,  from  time  to  time,  by  the 
»mmi8sioner  without  any  fresh  notice :  provided  always,  that  it  shall  be  lawful  for  the  said 
commissioner,  if  he  shall  think  fit,  to  direct,  in  such  final  order,  some  allowance  to  be  made 
for  the  support  of  the  petitioner  out  of  his  estate  and  effects.'' 

Sect  10  provides  and  enacts,  « that  if  any  suit  or  action  is  brought  against  any  petitioner 
for,  or  in  respect  of  any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  suffi- 
cient plea  in  liar  of  the  said  suit  or  action,  that  such  petition  was  duly  presented,  and  a  final 
order  for  protection  and  distribution  made  by  a  commissioner  duly  authorized ;  whereof  the 
production  of  the  order,  signed  by  the  commissioner,  with  proof  c^  his  handwriting,  iball  be 
sufficient  evidence." 

VOL.  VII.  71 
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ing  then  given  due  notice,  did  then  duly  present  a  petition  for  protection 
♦9291  ^^^^  process,  to  the  court  of  bankruptcy,  according  to  *the  pro- 
visions of  the  said  act ;  which  petition  was  then  duly  subscribed  by 
the  defendant,  and  contained  all  such  matters  and  things  as  are  required  by 
•9^01  ^^^  ^^^  *act;  and,  on  the  presenting  of  the  said  petition,  all  the 
estate  and  effects  of  the  defendant  forthwith  became  vested  in  one 
William  Whitmore,  then  being  an  official  assignee,  duly  nominated  by  Mr. 
Commissioner  Fane,  then  acting  in  the  matter  of  the  said  petition,  accord- 
ing to  the  provisions  of  the  said  act ;  and  the  said  petition  was  afterwarrls, 
to  wit,  on  the  6th  of  May,  aforesaid,  duly  filed  in  the  said  court,  pursuant 
to' the  directions  in  the  said  act  contained :  that,  after  the  filing  of  the  said 
petition,  and  after  the  contracting  of  the  debts  and  causes  of  action  in  the 
declaration  mentioned,  and  afrer  the  commencement  of  the  action,  to  wit, 
on  the  19th  of  July,  1843,  the  said  Mr.  Commissioner  Fane,  then  being  a 
commissioner  of^  the  said  court  of  bankruptcy,  duly  authorized  in  that  be- 
half, and  to  whom,  by  an  order  of  the  said  court,  the  said  petition  had  then 
been  referred,  did,  after  having  duly  examined  the  defendant,  make  a  final 
order,  according  to  the  provisions  of  the  said  act,  for  the  protection  of  the 
person  of  the  defendant  from  all  process,  and  for  the  vesting  of  his  estate 
and  effects  in  the  said  William  Whitmore,  being  an  official  assignee  as 
aforesaid,  then  named  in  that  behalf  by  such  commissioner,  according  to 
the  provision  of  the  said  act ;  and  that  the  said  order  still  remained  in  full 
force  and  effect : — Verification  and  prayer  of  judgment. 

Special  demurrer  ;  assigning  for  causes — that  it  did  not  appear  with  suf- 
ficient certainty  in  the  said  plea,  that  the  notice  so  given  as  in  the  said  plea 
was  alleged,  was  inserted  twice  in  the  London  CJazette,  and  twice  in  some 
newspaper  circulated  within  the  county  wherein  the  defendant  resided,  ac- 
cording to  the  statute  ir#  that  case  made  and  provided — that  the  said  plea 
should  have  alleged  how  the  notice  therein  mentioned  was  a  due  notice, 
and  that  the  allegation  that  the  said  notice  was  a  due  notice,  was  not  suffi- 
*93n  ^^^^^ — ^^^^  *^^^  s^'^  P'^^  should  have  stated  what  matters  and 
things  the  said  petition  did  contain,  and  not  merely  have  alleged 
that  it  contained  all  such  matters  and  things  as  are  required  by  the  said  act 
— that  the  plea  was  insufficient,  informal,  and  ambiguous,  in  that  it  did  not 
appear  by  fhe  said  plea  vrith  sufficient  certainty  that  the*  said  Mr.  Commis- 
sioner Fane,  at  the  time  of  the  presenting  of  the  said  petition,  or  at  the  time 
of  the  said  estate  and  effects  of  the  defendant  becoming  vested  in  the  said 
William  Whitmore,  or  of  the  said  William  Whitmore  being  nominated  of- 
ficial assignee,  as  in  the  plea  first-mentioned,  was  a  commissioner  of  the 
said  court  of  bankruptcy,  and  that  it  was  merely  stated  that  he  (Mr.  Com- 
missioner Fane)  was  acting  in  the  matter  of  the  said  petition — ^that  the  said 
plea  did  not  show  that  the  final  order  therein  mentioned  was  a  final  order 
for  distribution,  according  to  the  provisions  of  the  said  act — that  the  said 
plea  did  not  show  that  the  said  order  was  for  the  vesting  of  the  estate  and 
effects  of  the  defendant  in  the  said  official  assignee  together  with  an  assignee 
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chosen,  or  to  be  chosen,  by  the  majority  in  number  and  value  of  the  cre- 
ditors, according  to  the  said  statute,  nor  did  the  plea  allege  any  excuse  for 
the  order  not  being  so  made — that  the  said  plea  was  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  whereas  it  showed  matters  which,  if  a  de- 
fence at  all,  were  so  in  bar  of  the  whole  action  at  and  from  its  commence- 
ment— and  that  the  said  plea  was  in  other  respects  insufficient. 

Marmingy  Serjt.,  in  support  of  Ihe  demurrer.  The  plea  should  not  have 
been  pleaded  in  bar  of  the  further  maintenance  of  the  action  ;  for  that  form 
)f  plea  admits  the  cause  of  action  at  the  time  of  action  brought  and  sets  up 
t  defence  arising  afterwards,  as  in  the  ordinary  case  of  a  plea  puis  darrein 
tontinuance,  [*Tindal,  C.  J.  Does  not  the  defence  here  arise  from  r^qoo 
the  date  of  the  final  order?  If  so,  it  admits  the  cause  of  action.  *" 
Crle,  J.  The  vesting  order  was  before  action  commenced  ;  and  that  would 
not  be  a  bar.  The  Jinal  onler  is  the  bar ;  and  that  is  stated  to  have  been 
made  after  action  commenced.]  The  defence  arises  under  the  tenth  section 
of  the  statute.(a)  The  final  order  is  stated  to  have  been  made  on  the  19th 
of  July,  1843 ;  and  the  writ  of  summons  issued  on  the  13th  of  December, 
1843,  after  the  final  order.  [Erle,  J.  The  plea  expressly  says  that  the 
final  order  was  made  "  a/?er  the  commencement  of  the  actlbn,  to  wit,  on 
the  9th  of  July,  1843:"  the  day  is  immaterial;  the  allegation,  material.] 

It  is  not  stated  that  the  requisite  notice  was  inserted  twice  in  the  London 
Gazette,  as  required  by  sect.  1  of  the  statute.(6)  The  power  of  the  com- 
missioner to  grant  an  interim  order,  depends  upon  the  requisitions  of  the 
statute  being  complied  with.  [Tindal,  C.  J.  Was  it  necessary  to  allege 
any  notice,  as  there  was  a  final  order  ?  The  tenth  section  seems  to  em- 
power the  defendant  to  rest  upon  that.]  As  this  is  a  limited  jurisdiction, 
the  authority  must  fully  and  clearly  appear.  [Tindal,  C.  J.  The  tenth, 
section  says  that  it  shall  be  a  sufficient  plea  in  bar  to  allege  that  such  petition 
was  duly  presented  and  that  a  final  order  was  made :  your  demurrer  says 
it  is  not  sufficient,]  The  demurrer  imports  that  the  defendant  has  not 
shown,  as  he  was  bound  to  do,  that  the  petition  was  duly  presented.  [Tin- 
dal, C.  J.  Then  what  is  the  use  of  the  tenth  section  ?]  To  give  a  bar 
which  is  not  given  elsewhye.  [Tindal,  C.  J.  Would  not  that  follow 
from  the  provisions  of  the  act  which  take  the  property  out  of  the  petitioner, 
by  analogy  to  other  provisions  of  the  bankrupt  law  ?  The  statute  r»Qoo 
•says,  «*  it  shall  be  a  sufficient  plea  in  bar,"  not  a  sufficient  defence.] 
The  section  speaks  of  "  such  petition ;"  it  would  not  be  sufficient  for  the 
plea  to  use  that  term  alone.  [Maule,  J.  Supposing  the  act  gives  a  form 
<tf  plea,  is  it  a  condition  precedent  that  the  defendant  should  have  peti* 
tioned?]  He  must  show  that  he  has  acted  in  conformity  with  the  act. 
[Maule,  J.  I  think  the  policy  of  the  act  was,  to  preclude  inquiry  after  the 
matter  had  gone  before  the  court.  Tindal,  C.  J.  You  get  into  this  incon- 
sistency :  if  all  this  matter  is  necessary  to  be  stated  in  the  plea,  the  proof  of 
it  is  clearly  not  required  at  the  trial ;  for  the  section  goes  on  to  say  that  the 
(a)  Sapii,  989,  n.  (6)  Supri,  928,  il 


933  NiCHOLLS  V.  Payne.  M.  T.  1844. 

proof  of  the  final  order  is  all  that  is  to  be  required.  Erle,  J.  Under  the 
former  insolvent  act,  a  defendant  might  plead  his  discharge.  This  act  gives 
a  shorter  plea,  and  limits  the  proof  at  the  trial.]  Still  that  does  not  get  over 
the  difficulty  raised  by  the  words  "such  petition;"  the  defendant  must 
show  the  facts  upon  which  the  petition  was  presented.  [Tindal,  C.  J. 
You  might  have  traversed  the  allegation  that  the  petition  was  duly  present- 
ed. Maule,  J.  The  plea  shows  that  he  was  a  person  who  might  present 
a  petition  under  the  act,  and  that  he  did  present  one ;  surely  that  is  enough.] 
The  petition  should  contain  the  matter  required  by  the  act ;  and  the  defend- 
ant must  show  that  it  did  so.  [Erle,  J.  It  appears  to  me  he  has  stated 
the  matter  more  amply  than  the  section  required  him  to  do.]  The  plea 
must  show  that  a  proper  petition  was  presented.  The  mere  allegation  that 
it  was  presented  in  compliance  with  the  act  is  not  sufficient.  The  plea 
should  have  stated  the  facts,  that  the  court  might  judge  whether  or  not  there 
had  been  a  compliance  with  the  act.  A  party  could  not  plead  that,  by  a 
certain  deed,  certain  property  was  vested  in  him. 

The  plea  is  further  insufficient,  in  not  stating  that  Mr.  Fane  was  a  com- 
♦QQ41  missioner  at  the  time  when  he  *made  the  interim  order.  [Tindal, 
C.  J.  The  tenth  section  (a)  does  not  make  it  necessary  to  state  the 
interim  order.]  The  commissioner  would  not  be  authorized  to  make  the 
final  order,  unless  he  was  the  same  commissioner  who  made  the  interim  or- 
der. [Tindal,  C.  J.  How  does  that  appear  ?  Suppose  the  commissioner 
who  had  made  the  interim  order,  had  died  ?]  It  must  be  shown  that  Fane 
was  properly  acting  as  commissioner ;  he  might  have  acted  by  intrusion  or 
usurpation.  The  first  section  (b)  shows  that  the  efiect  of  the  interim  order  is 
to  vest  the  property  in  the  official  assignee  ;  and  if  the  vesting  of  property 
in  another  party  operates  as  a  bar,  as  suggested  by  the  Lord  Chief  Justice, 
the  interim  order  would  operate  as  a  bar.  [Erle,  J.  Is  not  the  interim 
order  provisional  only  ?]  To  some  intent  it  is  so.  But  if  a  final  order  is 
not  refused,  the  property  will  remain  in  the  official  assignee. 

Further,  it  does  not  appear  that  Whitmore  was  properly  appointed  as  the 
official  assignee  under  the  insolvency  ;  and  if  he  was  not,  the  statutory  bar 
would  not  arise.  The  plea  says  he  was  named  by  Mr.  Commissioner  Fane, 
but  without  stating  Mr.  Commissioner  Fane  to  be,  at  that  time,  a  commis- 
sioner of  the  court. 

The  plea  does  not  diow  that  the  final  order  was  «  for  distribution,"  ac- 
cording to  the  terms  of  the  tenth  section. (a)  It  merely  says  that  the  com- 
missioner made  "  a  final  order,  according  to  the  provisions  of  the  said  act 
for  the  protection  of  the  person  of  the  defendant,"  that  is  to  say,  that  it  was 
according  to  the  provisions  of  the  act  in  that  respect.  [Maule,  J.  The 
fourth  section (6)  does  not  mention  the  distribution;  it  says  that  the  final 
order  "  shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all 
*9351  P^^^^^>  ^^^  ^^^  ^^^  vesting  of  his  estate  and  efiects  in  an  official 
assignee,  together  with  *an  assignee  to  be  chosen  by  the  majority,  b 
(a)  Suprd,  929,  n.  (6)  Supra,  928,  n. 
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number  and  value,  of  the  creditors  who  may  attend  before  the  commission- 
er."] That  is  another  fault  in  the  plea,  which  alleges  the  vesting  of  the 
estate  in  the  official  assignee  alone.  [Erle,  J.  That  section^a)  speaks  of 
a  creditors'  assignee  "  to  he  chosen?'*  Tindal,  C.  J.  Suppose  that  none 
was  chosen.]  It  should  have  been  so  stated  in  the  plea.  Either  way  it  is 
bad.  [Tindal,  C.  J.  There  is  certainly  a  difficulty  in  this  point ;  that  the 
plea  does  not  follow  the  words  of  the  tenth  section, (i)  but  falls  back  upon 
the  fourth,  and  afiects  to  describe  the  final  order  as  tliere  specified ;  but  then 
it  should  have  shown  that  the  estate  was  vested  in  the  official  assignee  and 
the  creditors'  assignee.] 

Talfourd^  Serjt.,  contra.  It  might  be  that  no  creditors  attended  on  the 
day  appointed.  [Maule,  J.  Probably  in  that  case  the  commissioner  would 
have  adjourned  the  meeting.]  The  plea  says  that  the  commissioner  has 
made  a  final  order,  which  is  all  that  is  required  by  the  tenth  section; 
every  thing  therefore  may  be  presumed  in  its  favour.  [Maule,  J.  But  you 
do  not  show  that  it  is  a  final  order,  either  in  the  words  of  that  section,  or  in 
those  of  the  fourth.  Erle,  J.  The  plea  does  not  adapt  itself  to  any  form 
of  final  order  described  by  the  statute.] 

The  learned  serjeant  then  prayed,  and  obtained  Leave  to  amend, 

(a)  Sect  4,  gapra,  928,  n.  (6)  Suprd,  929,  n. 


♦WALLER  V.  DEANE.    JVew.  13.  [•936 

A  proTUOi  (in  a  court  of  requeits'  act,)  giving  cogts  to  the  defendant,  whtre  the  jury,  upon  the 
trial  of  the  cause,  find  damages  under  408.,  does  not  apply  to  a  judgment  by  defiiult 

Debt.  By  the  notice  annexed  to  the  writ  of  summons  issued  in  this 
case,  the  plaintiff  claimed  1/.  13s,  6d,  for  debt,  and  1/.  10s.  for  costs.  He 
afterwards  declared,  demanding  5/.  for  goods  sold,  and  5/.  on  an  account 
stated.  The  defendant  not  having  pleaded,  judgment  was  signed  on  the 
24th  June  last  for  10/.  debt  and  Is.  damages.  On  the  2d  of  August  a 
testatum  fieri  Jacias  commanding  the  sheriff  to  levy  10/.  debt  and  5/.  5s.  6d. 
damages  for  the  detention  of  the  debt  and  for  costs.  This  writ  was  en- 
dorsed to  levy  8/.  10s.  4d,  besides,  &c.(c) 

Channellf  Serjt.,  moved  to  set  aside  the  testatum  fi.  Ju,j  and  enter  a  sug- 
gestion on  the  record  'under  the  Middlesex  court  of  requests  act,(rf)  upon 
affidavits  stating  the  above  facts,  and  alleging  that  the  defendant,  at  the 
time  of  the  commencement  of  the  action,  lived  within  the  jurisdiction  of  that 
court,  and  was  liable  to  be  summoned  thereto  for  the  debt  in  question.  t*q^ 
He  admitted  that  the  19th  section  of  the  act  (e)  speaks  only  •of 

(c)  It  appeared  by  the  affidavits,  that  the  plaintiff  had  previously  commenced  proceedings  in 
the  Middlesex  court  of  requests,  but  that  he  had  abandoned  them  on  the  alleged  ground  that 
rhe  defendant  was  not  resident  within  the  county. 

(d)  23  G.  2,  c  38,  as  to  which  see  4  N.  dc  M.  89  n^  90  n.,  94  n.,  ant^,  Vol.  VI.,  p.  986. 

(e)  Which  enacts,  **  that  in  case  any  action  of  debt,  or  action  upon  assumpsit,  shall  be  com 
inenced  and  prosecuted  in  anv  of  his  majesty's  courts  of  record  at  Westminster,  and  the  de 

3B 
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cases  where  the  jury  upon  the  trial  of  the  cause  found  a  verdict  for  lesi 
than  405.,  and  expressed  a  doubt  whether  it  would  extend  to  a  case 
of  judgment  by  defauli.(a)  [Maule,  J.  The  reason  why  the  statute  was 
not  made  applicable  to  a  judgment  by  default  may  have  been  that  the  legis- 
lature thought  that  if  a  defendant  did  not  defend  the  action,  be  might  let 
judgment  go  by  default,  with  very  little  expense,  in  the  superior  court.] 
The  learned  Serjeant  Took  nothing. 

fendant  or  defendants,  at  the  time  of  sacfa  action  brought,  tball  live  or  leride  in  the  said  county 
of  Middlesex,  and  be  liable  to  be  aummoned  to  the  said  county  court,  and  the  jury,  upon  the 
trial  of  such  cause,  shall  find  the  damages  (not  debt,  or  damages)  for  the  plaintiff  under  the 
▼alue  of  40c.,  unless  the  judge  shall,  in  open  court,  certify  on  the  back  of  the  record,  that  the 
freehold,  or  title  to  the  plaintifi^s  lands,  principally  came  in  question,  or  that  an  act  of  bank- 
ruptcy principally  came  in  question,  at  such  trial,  then  and  in  such  case,  no  costs  shall  be 
awarded  to  the  plaintiff  in  such  action,  but  the  defendant  or  defendants  shall  be  entitled  to,  and 
recover,  double  costs  of  suit."  Taking  the  terms  of  this  statute  lUeraUy,  if  a  plaintiff  had  a 
verdict  for  1000^  debt  and  1«.  damages  for  the  detention,  he  would  appear  to  be  liable  to  pay 
double  costs  of  suit,  the  damages  found  by  the  jury  on  the  trial  of  the  issue  being  under  40i. 
(u)  Supposing  the  statute  to  extend  to  a  case  where  the  jwigttitnt  by  nil  dicit  was  for  lest 
than  409.  in  an  action  of  debt,  or  where  the  damages  were  laid  or  were  assessed  at  less  than 
40s.  in  an  action  of  assumpsit,  there  would  be  no  ground  for  saying  that  it  extended  to  a  case 
where  the  plaintiff  actually  recovered,  by  the  judgment  of  the  court,  more  than  40s.  In  die 
principal  case,  instead  of  any  reduction  by  the  verdict  of  a  jury,  there  was  nothing  to  bring  th« 
demand  below  40«.  except  the  notice  subjoined  to  the  writ  of  summons,  and  the  restriction  as 
to  the  amount  to  be  levied,  intimated  to  the  sheriff  by  the  endorsement  on  the  writ  of  execu- 
tion. Even  in  the  case  of  an  aasesement  of  damages  upon  a  writ  of  inquiry  after  interlocutory 
judgment  in  assumpsit,  though  there  would  be  the  finding  of  an  inquest  by  a  jury,  there  wouki 
not  be,  within  the  terms  or  the  intent  of  the  statute^  the  finding  oi  a  jury  «<  upon  the  trial  of 
such  cause." 


•938]    •HARWSON  and  Others  v.  HARRISON  and  Others.    JVw.  25. 

A.  devises  real  estate  to  **  all  his  children,  as  tenants  in  common  during  their  respective  lives, 
and  afterwards  to  their  issue,  as  tenants  in  common."  A.'s  children  are  devisees  of  an  estate- 
tail,  as  tenants  in  common ;  A.'s  grandchildren  take  nothing. 

The  following  case  was  directed  to  be  stated  for  the  opinion  of  this  court, 
by  an  order  of  Lord  Langdale,  M.  R.  : 

John  Harrison  was»  at  the  date  and  execution  of  his  will  hereinafter 
stated,  and  thence  down  to  and  at  the  time  of  his  decease,  seised,  to  him 
and  his  heirs,  of  divers  lands  and  hereditaments ;  and,  being  so  seised,  he 
made  and  published  his  last  will  and  testament  in  writing,  dated  the  8th  of 
May,  1826,  which  was  duly  executed  and  attested  as  was  then  by  law  re- 
quired for  the  devise  of  freehold  estates ;  and  he  thereby  devised  all  the 
residue  of  his  real  estates  situate  in  England  unto  and  to  the  use  of  all  his 
children,  as  tenants  in  common,  during  their  respective  lives,  and,  after- 
wards, to  their  issue,  as  tenants  in  common. 

John  Harrison  died  in  May,  1826,  without  having  revoked  or  altered  his 
said  will,  leaving  Emily  Louisa  Harrison,  Tertius  John  Harrison,  Horatio 
Shirley  Harrison,  and  John  Orlando  Harrison,  his  only  children,  him  sur- 
viving ;  all  of  whom  were  born  before  the  date  of  the  will,  but  none  of 
whom  was  married  before  the  testator's  death. 
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In  February,  1832,  EmUy  Louisa  Harrison  intermarried  with  Isaac  Skid- 
Qiore,  and  there  is  issue  of  such  marriage,  four  children — ^Cecilia  Louisa 
Skidmore,  Tertius  Benjamin  Skidmore,  Horatio  Thomas  Walter  Skidmore. 
(tnd  Owen  Orlando  Skidmore. 

Tertius  John  Harrison  is  married,  and  has  issue  one  child,  Augusta 
LfOuisa  Harrison. 

•The  questions  for  the  opinion  of  the  court  are,. first,  what  estate     [■•qqq 
the  children  of  the  testator  took  in  his  residuary  real  estate  under 
the  will .  secondly,  whether  the  children  of  the  testator's  children,  or  any, 
and  which,  of  them,  took  any,  and  what,  estate  therein,  under  the  will. 

The  case  was  first  argued  in  last  Trinity  term.(a) 

ByleSy  Serjt.,  for  the  plaintiffs  (the  testator's  children).  The  question  in 
the  case  is,  whether,  under  the  testator's  will,  the  plaintifis  took  an  estate 
for  life  only,  or  an  estate-tail ;  it  is  submitted  that  they  took  the  latter. 
Robinson  v.  Robinson^  1  Burr.  38 ;  Doe  d.  Cock  v.  Cooper^  1  East,  229 ; 
Denn  d.  Webb  v.  Puckey^  5  T.  R.  299,  are  authorities  to  show  that  where,  - 
in  a  will,  an  estate  for  life  is  given,  and  there  are  words  of  limitation  after- 
wards, no  words,  however  strong,  will  prevent  the  operation  of  the 
rule  in  Shelley*s  case,  1  Co.  Rep.  93,  b.(6)  The  syrgument  on  the 
other  side  will  probably  be,  that  if  the  word  "  issue"  in  this  will  is  to 
be  construed  as  a  word  of  limitation,  as  contended  for  by  the  plaintiffs, 
and  not  as  a  word  of  purchase,  there  are  many  of  the  issue  that  cannot 
take;  but  under  no  construction  can  all  the  issue  take.  The  argu- 
ment will  be  that  the  children  take  an  estate  for  life  only,  and  the  grand- 
children born  within  the  law  of  perpetuity,  take  an  estate  in  fee.  A  limi- 
tation to  great-grandchildren  would  be  too  remote :  but  the  word  "  issue" 
would,  ex  vi  termini^  include  all  generations  of  issue.  All  the  issue  cannot 
take.  To  hold  that  the  »<  issue"  of  the  testator's  children  take  as  pur- 
chasers, would  be  chalking  out  a  new  line  of  *inheritance  similar  r^Q^n 
to  gavelkind.  The  term  cannot,  therefore,  include  all  descendants. 
But  if  « issue"  be  construed  ab  a  word  of  limitation,  none  of  the  issue  con- 
templated will  be  excluded  ;  all  will  take  successively.  The  only  difficulty 
is,  that  which  arises  upon  the  introduction  of  the  wonls  <<  as  tenants  in  com- 
mon" as  applied  to  the  issue.  They  may  be  satisfied,  however,  by  all  the 
eldest  sons  taking  as  tenants  in  common.  [Tindal,  C.  J.  There  were 
four  children,  and  each  had  several  children ;  the  latter  would  not  take  as 
tenants  in  common  in  tail.]  The  words,  however,  are  superfluous.  Words 
of  distribution  and  division  will  not  prevent  the  operation  of  the  rule  in 
Shelley^s  case.  But  these  are  not  words  of  distribution  and  division  as  be- 
tween individuals,  but  only  as  between  classes  or  families ;  Doe  d.  Bland- 
ford  V.  Jipplin^  4  T.  R.  82.  In  Doe  d.  Cock  v.  Cooper  the  words  "  as 
tenants  in  common"  were  absolutely  rejected  ;  which  is  not  asked  for  here. 


,« 


(a)  5th  June.     Before  Tindtl,  C.  J.,  and  Coltroan,  J 

6)  £t  vide  ib.  104  a,  8.  P.    As  to  the  operation  of  thia  rule,  lee  3  Mann,  dc  KyL  493  (e), 
&  M.  657  (g),  661  (b). 
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[TiNDAL,  C.  J.  There  were  other  words  in  that  case,  which  are  not  to  he 
found  here.  Here,  the  testator  appears  to  have  meant — tenants  in  commoD 
inter  se,]  If  the  words  "as  tenants  in  common"  were  omitted  in  the  first 
instance,  what  effect  could  the  court  give  to  them  when  they  occurred  at 
the  end  of  the  clause  ?  In  Jesson  v.  Doe  d,  Wright^  2  Bligh,  1,  [reversing 
the  judgment  in  Doe  d,  Wright  v.  Jesson^  5  M.  &  S.  95,  and  overruling 
Doe  d.  Strong  v.  G^,  11  East,  668;]  Doe  d.  Mkinson  v.  Featherslonej 
1  B.  &  Ad.  944 ;  Doe  d.  Oiandler  v.  SmUh,  7  T.  R.  531 ;  Tate  v.  Clark, 
1  Beav.  100,  and  Greenwood  v.  Rothwell,  ante.  Vol.  V.  p.  628,  6  Scott, 
N.  R.  670,  there  were  words  of  distribution  between  individuals,  which 
•Q411  ^^^^  rejected  in  order  to  give  effect  to  the  general  intention  •of  the 
testator ;  but  here,  as  the  distribution  is  between  classes,  no  such 
excision  is  required.  The  word  "  estates"  is  not  sufficient  to  turn  what 
would  otherwise  be  an  estate-tail,  into  an  estate  in  fee ;  Whitelock  v.  Hed^ 
don,  1  B.  &  P.  243.  Lees  v.  Mosley,  1  You.  &  Col.  589,  shows  that  the 
word  «'  issue"  may  hb  either  a  word  of  purchase  or  of  limitation,  according 
as  it  will  best  eflTectuate  the  intention  of  the  testator. 

Dowlingy  Serjt.,  for  the  defendants  (the  testator's  grandchildren).  The 
testator's  childreji  took  only  an  estate  for  life,  and  the  grandchildren  take 
the  remainder  in  fee.  There  are  no  words  in  the  will  giving  cross  remain- 
ders; and  no  devise  over:  the  cases  cited,  therefore,  are  inapplicable.  If 
the  testator  had  intended  to  create  an  estate-tail,  proper  words  for  that  pur- 
pose could  easily  have  been  introduced.  Suppose  all  the  children  took 
estates-tail,  then  if  three  of  them  had  died,  having  issue,  during  the  life- 
time of  the  testator,  the  will  having  been  made  before  the  7  Will.  4, 1  Vict, 
c.  26,  there  would  have  been  a  lapse  as  to  their  shares .  the  heir  would 
have  taken  three  shares  not  intended  for  him,  and  the  grandchildren,  issue 
of  the  three  deceased  children,  would  have  been  unprovided  for,  contrary 
to  the  clear  intention  of  the  testator.  This  shows  that  the  greatest  incon- 
venience would  follow  from  adopting  the  construction  contended  for  on  the 
other  side.  No  question  arises  upon  the  rule  against  perpetuities,  or  as  to 
the  application  of  the  rule  in  Shelley^ s  case,  which  does  not  affect  disposi- 
tions in  a  will  where  the  word  "heirs"  is  not  used.  The  rule  itself  did 
not  originate  with  that  case  ;  it  is  as  old  as  the  Y.  B.  18,  E.  2,  fo.  577 ,{a) 

(a)  That  case  was  as  follows : — "  John  Abel  was  held  to  B.  of  L.,  and  bound  by  statute- 
merchant,  in  100/.,  to  be  paid,  &&;  and  because  he  did  not  keep  his  days  we  sued  in  Chan- 
cery, where  a  writ  was  granted  us  to  the  sheriff  of  Kent,  to  take  his  body  according  to  the 
statute-merchant.  Whereupon  the  sheriff  returned  the  writ  into  this  court,  that  the  said  John 
was  dead  ;  wherefore  the  writ  was  granted  us  to  the  said  sheriff,  that  he  should  deliver  us  all 
the  lands  which  the  said  John  had  the  day  of  the  cognisance ;  to  which  writ  the  sheriff  re- 
turned, that  he  had  delivered  all  the  lands  which  John  had  at  the  time  of  the  cognisance,  in 
fee,  to  other  debtors  (meaning  dettees)  to  whom  he  had  made  other  cognisances,  except  the 
manor  of  Forty sgray,  in  which  he  had  nothing  but  for  term  of  life ;  whereas,  we  say,  that 
although  the  sheriff  has  returned  that  John  had  nothing  in  the  said  manor  but  for  term  of  life, 
the  same  John  purchased  the  same  manor  to  him  and  to  Matilda,  his  wife,  and  to  Walter,  his 
son,  and  to  the  heirs  of  the  body  of  Walter  begotten,  and  H*  he  died  without  heir  of  himsell^ 
the  said  manor  should  remain  to  the  right  heirs  of  John,  and  that  Walter  died  without  heir  of 
himself,  anti  that  John  survived  him,  and  died  seised,  and  that  after  his  death  John,  his  son, 
entered  as  son  and  heir :  and  this  we  will  aver,  and  we  pray  a  writ  to  the  sheriff 
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•and  depends  upon  the  feudal  law,  which  always  preferred  to  give     rmqAO 
an  estate  by  descent  rather  than  by  purchase.     [Coltman,  J.  Can- 
not the  rule  in  Shelley* s  case  •be  applied  where  words  tantamount     r^q^o 
ta  the  word  *«  heirs"  are  used,  such  for  example  as  the  word 

Mutf.  (Mutford,  Justice  of  C.  P.)  Do  you  pray  a  scire  fariat  against  the  heir,  or  a  writ  tc. 
the  sheriff  to  deliver  the  manor  to  you  until  you  have  levied  the  debt  1 
The  attorney  said,  Sir,  we  are  in  your  judgment  (en  vos  agars,) 
Clavering.     By  his  saying,  John  Abel  had  but  for  term  of  life. 

Rndenale,  {Qu4Bre,  Reveswell.)  After  the  death  of  Walter  he  had  fee  and  right,  and 
freehold. 

Devonu  (John  de  Denum,  Seijt.)  We  do  not  understand  that  execution  ought  to  be  made 
in  this  manner  for  the  cognisance  of  John  ;  for  John  in  his  lifetime  had  but  freehold ;  and  we 
pray  judgment  if  this  land,  in  which  ho  had  but  freehold,  ought  to  be  charged  by  his  cogni- 
sance after  his  death. 

Cant.  (Cantebrig.)     That  you  cannot  say ;  for  if  he  had  committed  felony,  the  land  would 
have  escheated  to  the  chief  (that  is  the  next  immediate)  lord. 
Devom,     That  I  deny  you. 

Cant,  I  prove  it  to  you  ;  for  if  he  in  the  remainder  should  have  brought  a  tare  faciast  he 
mast  have  brought  it  as  heir  of  John ;  whereas  he  (John)  could  not  have  ai\  heir  if  he  had 
been  a  felon,  for  the  blood  was  corrupted  (or  cut  off — recoupe.) 

Devom.  In  that  case,  although  he  would  be  named  as  heir  of  John,  he  should  demand  no- 
thing by  him,  but  by  r  -ason  of  a  remainder ;  and  should  count  how  the  donor  was  seised,  and 
gave  to  the  said  John  and  Matilda,  and  Walter,^  and  the  heirs  of  the  body  of  Walter,  and  the 
remainder  after  their  decease  limited  to  him.  Nor  in  this  case  ought  he  to  make  descent  from 
his  father  to  him,  but  to  count  according  to  the  form  of  the  gift.  (Vide  ante,  VI.  536,  contra.) 
Cant.  If  John  had  aliened,  and  had  bound  himself  and  his  heirs  to  warranty,  in  that  case 
the  right  heir,  if  he  demanded  by  scire  fcLcias  or  by  writ  of  formedon  in  the  remainder,  should 
have  been  rebutted  by  the  deed  of  John;  and  if  he  John  could  alien  the  land  he  might 
charge  it. 

Devom.  Let  us  plead  the  case  in  which  we  are,  for  in  your  case  it  would  be  no  marvel ;  for 
if  the  father  disseised  the  son  and  aliened  over,  and  bound  himself  and  his  heirs  to  warranty, 
the  heir  should  be  rebutted  after  the  death  of  his  father ;  and  that  by  the  warranty.  If  the 
right  heir  of  John  had  granted  the  reversion  of  this  land  which  ought  to  remain  to  him  after 
the  death  of  John,  remainder  to  such  a  person,  and  by  fine,  and  he  (the  conusee  of  the  fine) 
sued  a  quid  juris  clamat  against  John,  and  John  showed  his  estate  to  the  court,  he  should  not 
attorn,  and  that  is  because  he  had  more  than  freehold ;  wherefore,  &c. 

Clavering.  But  I  put  the  case,  that  John  had  aliened  to  a  stranger,  without  clause  of  war- 
ranty, his  right  heir  would  not  have  been  ousted  of  action  by  the  deed  of  his  father,  because  he 
had  nothing  but  freehold. 

Sionore,  Justice  of  C.  P.  Then  the  fee  and  the  right  after  the  death  of  Walter  was  in  no 
person. 

Devom.    Not  in  his  person. 

Trivaignon.  I  prove  to  you  that  it  is ;  for  by  the  fine,  no  right  can  accrue  to  the  right  heirs 
uf  John  in  his  lifetime ;  but  in  some  person  it  ought  to  remain ;  wherefore,  after  the  death  of 
Walter,  it  ought  to  remain  in  the  person  of  John. 

Westb.  If  the  right  heir  of  John  brought  a  scire  facias  against  the  terre-tenant,  it  would 
be  no  answer  to  the  tenant  to  say  that  the  fine  was  executed,  inasmuch  as  John  and  Matilda 
and  Walter  were  seised  by  virtue  of  the  fine;  because  the  fine  would  not  be  executed  before 
the  fee  and  right  were  executed  in  a  person,  and  this  could  not  be  except  in  the  person  of  the 
right  heir  of  John  ;  wherefore  John  had  but  freehold,  and  consequently  the  land  ought  not  to 
be  charged  by  his  cognisance ;  and,  on  the  other  hand,  if  Matilda  had  survived  John,  and  had 
been  impleaded  by  a  stranger,  and  he  (she)  had  prayed  aid  of  the  right  heir  of  John,  he  (she) 
should  not  have  it ;  whereby  it  appears  that  the  right  did  not  vest  in  him  by  John,  but  by 
remainder. 

Stonore.  But  if  Matilda  had  survived  John,  and  had  been  impleaded,  and  was  on  the  point 
of  losing  the  land  by  default  after  default,  and  the  right  heir  of  John  came  and  showed  his 
estate  to  the  court,  he  should  have  been  received,  &c ;  and,  on  the  other  hand,  if  Matilda  had 
survived  John  and  had  aliened  in  fee,  by  this  alienation,  John  (the  son)  could  not  enter, 
because  the  right  of  John  is  stronger  and  further  in  law  than  the  estate  of  Matilda ;  wherefore 
your  position  does  not  apply  (^vestre  dit  ne  se  lye  pas.) 
Schard.    If  tenements  had  been  given  in  fee-tail  to  John  Al>el  and  the  heirs  of  his  bod? 
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"issue  ?"]  Where  such  words  are  used,  effect  will  be  given  to  them  with 
*9441  ^^^^  ^^  effectuating  the  object  of  the  •testator,  by  the  doctxine 

of  cy  pres ;  but  not  as  coming  within  that  rule.  Mr.  Jarman, 
indeed,  was  at  one  time  of  opinion  that  the  word  "  issue"  was  as  strong 
as  the  word  «  heirs,"  and  that  where  the  former  word  was  accompauleJ 
w^ith  words  of  modification  inconsistent  with  an  estate-tail,  such  superadded 
words  should  be  rejected  ;  2  Jarm.  Pow.  Dev.  526 ;  but  he  does  not  appear 
to  have  retained  that  opinion  so  strongly  in  his  later  work  upon  Wills. 
*Q451     ['^^^'*^>  C.  J.  In  the  former  work  *that  learned  person  says,  (p. 

434,)  « In  respect  of  the  limitation  to  the  heirSy  we  have  before 
suggested  that  it  is  immaterial  whether  they  are  described  under  that  or  any 
other  denomination,  since  it  is  clear  that  in  any  case  in  which  the  word 
<  issue'  or  <  son'  has  been  construed  to  be  a  word  of  limitation,  and  fol- 
lows a  devise  to  the  parent  for  life,  or  for  any  other  estate  of  freehold,  he 
becomes  tenant  in  tail  by  the  operation  of  the  rule  in  Shelley^s  case.  It  is 
obvious  that  in  such  cases,  the  words  in  question  are  construed  as  synony- 
mous with  <  heirs  of  the  body,'  and,  consequently,  the  effect  is  the  same 
as  if  those  words  had  been  used."  That  shows  that  in  his  opinion,  where 
« issue"  is  used  as  a  word  of  limitation,  the  rule  in  Shelley*s  case  would 
apply.]  In  his  treatise  on  wills  he  has  this  passage,  (p.  330,)  «<  So  far, 
the  cases  present  little  that  can  be  the  subject  of  controversy ;  but  diflSculty 
frequently  arises  from  the  introduction  into  the  devise,  of  expressions  incon- 
sistent with  the  course  of  devolution  or  enjoyment  under  an  estate-tail,  as, 
that  the  issue  shall  take  in  equal  shares,  or  as  tenants  in  common^  or  that  the 
estate  shall  go  over  in  case  they  die  under  twenty-one^  which  has  been  re- 
garded as  inapplicable  to  issue  indefinitely.  If  the  courts  had  uniformly 
rejected  these  inconsistent  provisions  as  repugnant,  immense  litigation  and 
discordancy  of  decision  would  have  been  prevented.  This  has  been  shown 
to  be  now  the  established  rule  in  regard  to  limitations  to  heirs  of  the  body, 
and  there  might  seem,  upon  principle,  to  be  strong  ground  to  contend  for 

begotten,  and  John  had  aliened  them  and  bound  himself  and  his  heira  to  warranty,  wbereupoo 
the  right  heir  of  John  had  brought  his  writ  of  formedon  in  the  descender,  he  should  not  be 
rebutted  by  the  deed  of  hia  father, — as  to  say  that  he  has  assets  by  descent  in  fee-eimple, — ^if  be 
has  no  other  lands  than  those  which  are  thus  limited  to  him  by  the  remainder  aforesaid ;  where- 
fore it  appears  he  had  but  freehold ;  and,  on  the  other  band,  if  those  lands  had  been  held  by 
foreign  services  and  John  had  died,  his  right  heir  within  age  and  the  chief  lord  had  happed  the 
wardship,  and  the  infant  should  have  had  an  assize  against  him;  wherefore,  dec 

Per.  (Berrington.)     Sue  execution. 

Devonu  Execution  he  ought  not  to  have ;  because  he  has  released  to  us  every  manner  of 
action  and  demand,  which  he  could  have  by  reason  of  this  debt,  dec  And  that  he  has  reoeiTed 
the  same  debt,  see  here  his  deed,  dec. 

And  the  attorney  would  not  grant  or  deny  this,  but  departed  from  the  bar. 

Jjevom,    Now,  we  pray  that  this  execution  cease  for  ever. 

7Vr.     That  we  shall  not  do ;  but  we  award  that  this  execution  cease. 

And  the  enrolment  was  **c€t»et  inde  exenitio." 

Lord  Coke  refers,  in  support  of  the  rule,  to  "  40  E.  3,  fo.  9  a,  b ;  (The  Prcmmt  of  Beprrlty't 
case,  H.  40,  £.  3,  fo.  9,  pi.  18,)  38  E.  3,  fo.  31  b,  (M.  38  E.  3,  fo.  31,)  24  E.  3,  26  b,  (M.  34 
E.  3,  fo.  36,  pi.  49,  ut  videiur ;  tumen  quare,)  27  E.  3,  fo.  87  a,  (citing  evidently  from  the 
first  edition  of  the  Year-books,  corresponding  with  M.  27  E.  3,  fo.  1 1,  pL  40,  in  the  2d  ed.) 
and  divers  other  books."     See  1  Co.  Rep.  104  a. 
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die  application  of  the  same  doctrine  to  the  cases  under  consideration.  The 
word  <  issue'  is  not  less  extensive  in  its  import  than  heirs  of  the  body :  it 
embraces  the  whole  line  of  lineal  descendants ;  it  is  used  in  the  statute  De 
donis,  13  £.  1,  c.  1,  in  some  instances,  at  least,  synonymously  with  heirs 
of  the  *body,  and  the  cases  are  wety  numerous  in  which  it  has  been  r*Q4g 
held  to  create  an  estate-tail.  It  will  be  seen,  however,  that,  in 
some  instances,  the  word  issue  has  been  diverted  from  its  general  legal 
acceptation  by  the  occurrence  of  words  of  distribution,  or  other  expressions 
which  point  at  a  mode  of  devolution  or  enjoyment  inconsistent  with  an 
estate-tail,  and  have  been  decided  to  be  insufficient  to  convert  the  term 
heirs  of  the  body  into  children,  or  to  prevent  its  conferring  an  estate-tail." 
There  are  some  authorities  referred  to  in  Roll.  Abr.  tit.  Estate^  (X),  (Y),  (Z), 
showing  that  the  words  «  heirs  of  the  body"  are  words  of  limitation. 

But  the  word  "  issue"  is  not  necessarily  a  word  either  of  limitation  or  of 
piirchase :  it  is  of  a  most  flexible  quality,  and  is  very  different  in  its  effect 
from  the  term  '<  heirs  of  the  body."  « Issue"  in  common  parlance  means 
children ;  not  grandchildren ;  as  if  it  is  said — A.  B.  died  leaving  issue — ^it 
would  mean  that  he  left  children.  It  is  contended  on  the  other  side  that 
the  words  <<  as  tenants  in  common,"  with  reference  to  the  estate  to  be  taken 
by  the  issue,  must  be  rejected ;  but  even  if  these  words  were  struck  out, 
the  words  «  afterwards  to  their  issue"  would  remain;  and  to  make  the  argu- 
ment available,  the  words  "  during  their  respective  natural  lives,"  should 
also  be  struck  out.  But  the  court  will  not  strike  out  words  from  a  will 
unless  they  are  clearly  inconsistent  with  the  whole  will. 

In  Jesson  v.  Doe  d,  Wright  the  words  were  «  heirs  of  the  body,"  with 
words  of  partibility  afterwards ;  that  case  therefore  has  no  application  here. 
Even  the  words  <<  heirs  of  the  body"  are  not  always  treated  as  words  of 
limitation,  if  a  different  intention  be  manifest  from  the  whole  of  the  devise ; 
Lowe  V.  Daviesy  2  Ld.  Raym.  1561;  Lisle  v.  Gray^  2  Lev.  223 ;  Goodtitk 
d.  Sweet  v.  Herrings  1  East,  264.  Where  the  word  *"  issue"  is  r^QAj 
found  in  its  present  collocation ;— that  is,  with  words  of  ulterior  ^ 
distribution  superadded — it  is  held  to  be  a  word  of  purchase ;  Doe  d.  Davyy. 
Bunisall,  6  T.  R.  30 ;  Bumsall  v.  Davy,  1  B.  &  P.  215 ;  Doe  d.  Oilman  v. 
Elveyj  4  East,  313 ;  Merest  v.  James,  1  Brod.  &  B.  484,  4  J.  B.  Moo.  327 ; 
Lees  V.  Morley,  1  You.  &  Col.  589 ;  Greenwood  v,  Rothwell,  ante.  Vol.  V. 
628, 6  Scott,  N  R.  670 ;  and  the  cases  collected  in  2  Jarm.  on  Wills,  p.  246. 
Where  there  is  a  limitation  to  heirs  special,  an  ulterior  limitation  to  heirs 
general  will  not  interfere  with  the  rule  in  Shelley^s  case.  Mogg  y.  Mogg, 
1  Mer.  654,  may  perhaps  be  relied  upon  on  the  other  side,  where  words  of 
distribution  were  superadded  to  the  word  <'  issue,"  and  the  court  held  that 
word  to  be  one  of  limitation.  But  that  case  must  be  considered  as  over- 
ruled by  those  just  referred  to.  Mr.  Jarman  in  his.  Treatise  on  Devises,  (a) 
treats  that  case  as  an  authority  for  his  position  that  a  devise  to  A.  for  life, 
remainder  to  his  issue  and  the  heirs  of  such  issue,  with  or  without  a  limi- 
(a)  3  PoweU  on  Devises,  by  Jarman,  SfiO. 
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tation  over,  is  an  estate  tail  in  A.  But  in  his  Treatise  on  Wills,  vol.  ii.  341 , 
he  adds  the  following  note  to  the  passage : — «<  I  cite  this  case  with  diffi- 
dence, on  account  of  the  impossibility  of  ascertaining  the  precise  ground  on 
which  it  was  decided ;  for  as  the  limitation  to  the  issue,  as  purchasers,  of 
children  bom  and  to  be  born,  would  have  transgressed  the  rule  against  per- 
petuities, possibly  this  circumstance  may  have  induced  the  court  to  apply 
the  doctrine  of  cypres;  but  to  which  there  seems  to  be  this  objection,  that 
it  would  extend  the  doctrine  (which  all  agree  has  already  been  carried 
quite  far  enough)  to  cases  in  which  an  estate  in  fee-simple  is  given  to  the 
issue,  in  opposition  to  the  rule  considered  to  have  been  established  by  the 
*9481     ^luthorities ;  besides  which,  if  the  court  saw  a  very  •decided  reason 

for  holding  issue  to  be  a  word  of  purchase,  why  was  not  the  devise 
restricted  to  the  children,  (and  the  issue  of  children,)  who  were  bom  in  the 
lifetime  of  the  testator,  as  was  done  (though  perhaps  unwarrantably)  in 
certain  other  devises  in  the  same  will,  under  which  the  ancestor  took  an 
equitable  interest  only,  and  the  issue  a  legal  remainder,  which  two  limi- 
tations being  of  different  quality,  could  not  unite  by  force  of  the  rule  in 
Shelley^s  case  ?  For  these  reasons,  I  have  continued  to  treat  the  case  of 
^^SS  ^*  •^^^SS  ^^  ^^  authority  for  reading  <  issue'  as  a  word  of  limitation, 
this  being,  as  I  conceive,  the  least  exceptionable  ground  to  which  it  can  be 
referred  ;  though  it  is  admitted  that  in  applying  this  construction  to  a  case 
in  which  words  of  distribution  as  well  as  words  of  limitation  were  intro- 
duced into  the  devise  to  the  issue,  it  goes  a  step  beyond  any  other  of  the 
modern  cases,  and  as  to  this  ultra  point,  therefore,  is  not  to  be  relied  on." 
In  Doe  d.  Blandford  v.  ^pplin^  Doe  d.  Cock  v.  Cooper ^  and  Wta-d  v. 
Bevil^  1  You.  &  J.  512,  where  words  of  distribution  were  introduced,  there 
was  also  a  devise  over ;  in  which  case  an  estate-tail  is  given  by  implication. 
In  Tate  v.  Clarke  there  was  no  decision  on  the  point  in  question ;  Lord 
Langdale,  M .  R.,  merely  holding  that  the  parties  before  the  court  were  not 
entitled  to  the  estate ;  his  opinion  upon  the  point  now  under  discussion,  was 
merely  an  obiter  dictum.  Upon  that  case  Mr.  Jarman  observes :  {a)  <<  It 
will  be  perceived  that  in  this  case  the  devise  was  to  the  issue  male  and 
femaky  which  perhaps  (where  unaccompanied  by  expressions  showing  that 
the  objects  were  to  take  concurrently)  does  not  present  so  decided  an  incon- 
sistency with  an  estate-tail,  as  words  of  distribution ;  since  the  course  of 
descent  under  an  estate-tail  generally  does,  in  point  of  fact,  embrace  per- 
•9491     ^^^^  ^^  ^^^^  ^^^'  •although  not  in  general  simultaneously."    It  may 

be  said  on  the  other  side,  that  if  the  word  «*  issue"  means  children, 
the  case  falls  within  the  dilemma  in  Wildes  case,  (h)  where  a  devise  to  Wild 
and  his  wife,  and  after  their  decease  to  their  children,  (they  then  having  a 
Mon  and  daughter,)  was  held  to  give  only  an  estate  for  life  to  the  parents, 

(a)  2  Jarm.  Wills,  352. 

(6)  6  Ca  Rep.  16  b,  8.  C.  Jmm,  Gouldsb.  139,  pL  47 ;  8.  C.  per  nam.  Jiicha9i»»»m  ▼.  Yard' 
Uy,  8ir  F.  Moore,  397,  pi  519. 
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with  remainder  to  their  children  for  life,  and  no  estate-tail ;  but  the  object 
of  that  decision  was  to  prevent  a  lapse  of  the  estate. 

ByleSj  Serjt.,  in  reply.  It  is  assumed,  in  the  argument  on  the  other  side, 
that  the  grandchildren  take  an  estate  in  fee  ;  so  that  to  support  that  argu- 
ment, the  word  << issue"  is  treated  as  a  word  of  limitation,  and  also  as  a 
word  of  purchase,  in  the  same  breath ;  which  it  cannot  be ;  Cook  v.  Cooky 
2  Vem.  545.(a)  It  is  also  said  that  the  plaintiffs  must  seek  to  reject  the 
wonls  "  as  tenants  in  common"  at  the  end  of  the  clause :  but  that  does  not 
follow;  words  may  be  superfluous  without  any  necessity  for  rejecting 
them ;  as  if  there  were  a  devise  to  A.  and  his  heirs  and  their  heirs ;  the 
latter  words  would  clearly  be  superfluous.  If,  in  this  case,  instead  of 
*<  their  issue"  th^  words  had  been  "  their  children,"  and  the  words  "  as 
tenants  in  common"  were  rejected,  the  devise  would  have  fallen  precisely 
within  WilcTs  case. 

JViw.  22.  The  court  having  directed  a  second  argument,  the  case  was 
re-argued  before  Tindal,  C.  J.,  Coltman,  Maule,  and  Erle,  Js. 

ByleSj  Serjt.,  for  the  children  of  John  Harrison,  the  ^testator.  r*95() 
The  children  took  an  estate-tail.  The  words  «  during  their  re- 
spective lives"  clearly  create  no  difficulty  in  adopting  this  construction  of 
the  will.  In  Robinson  v.  Robinson^  1  Burr.  38,  and  in  Doe  dam.  Cock  v. 
Cooper y  1  East,  229,  words  of  somewhat  similar  character  were  held  to  be 
superfluous.  The  other  side  will  mainly  rely  on  the  repetition  of  the  words 
('as  tenants  in  common."  It  is  not  necessary  to  reject  these  words;  since, 
according  to  the  construction  now  contended  for,  they  are  superfluous : 
without  them,  the  next  generation  would  equally  take  as  tenants  in  com- 
mon. Even  if  those  words  be  considered  repugnant,  and  not  merely 
superfluous,  there  is  no  diflSculty  in  rejecting  them,  in  order  to  effectuate 
the  intention.  In  the  well  known  case  of  Jesson  v.  Doe  dem,  Wrighty 
2  Bligh,  1,  the  words  «  share  and  share  alike,  as  tenants  in  common," 
were  rejected.  In  Doe  dem.  Cock  v.  Cooper^  words  of  distribution  and 
division  were  struck  out  of  the  will.  That  case  approaches  very  near  to 
the  present ;  for  there,  as  here,  the  word  used  was  "  issue."  So,  in  Doe 
dem.  Atkinson  v.  Featherstonej  1  B.  &  Ad.  944 ;  Mogg  v.  Moggy  1  Meriv. 
654;  Doe  dem.  Blandford  v.  Jlppliny  4  T.  R.  82.  Tate  v.  CtarkCy  1  Bea- 
fan,  100,  is  a  case  entitled  to  particular  attention,  inasmuch  as  the  will 
contained  no  limitation  over.  There,  the  devise  was  to  the  testator's 
widow,  for  life,  with  remainder  to  trustees,  to  pay  costs,  &c.,  and  to  divide 
the  residue  of  the  rents  amongst  all  his  brothers  and  sisters  «  who  should  be 
living  at  the  time  of  the  decease  of  the  testator's  wife^  and  to  their  issuey 
male  and  female,  after  the  respective  deceases  of  his  said  brothers  and  sis- 
ters, for  ever,  to  be  equally  divided  between  and  among  them.  It  was 
held  that  the  words  «  issiKy  male  and  female,"  were  to  be  construed  r«95i 
*as  words  of  limitation,  and  not  of  purchase;  and  that  the  children 

(a)  And  aee  GoodtUU  ▼.  BUHngtan,  3  DougL  753;  MurthwaiU  ▼.  Jenkmaan,  8  B.  dc  C. 
%7,  3  D.  dc  R  764 ;  Mortimer  ▼.  Wat,  Sim.  374. 
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of  a  sister  who  died  in  the  lifetime  of  the  widow,  took  no  interest.  The 
present  is  a  singular  case  in  this  respect,  that  first,  there  is  a  devise  to  a 
class,  and  then  to  their  issue  as  tenants  in  common.  That  veiy  circum- 
stance appears  to  remove  the  difficulty  of  putting  a  construction  on  the  wiD ; 
for  the  issue  must  necessarily  take  as  tenants  in  common.  It  can  hardly 
be  said  that  those  words  are  inconsistent  with  the  estate-tail,  which,  it  is 
contended,  the  children  of  the  testator  take.  Expressions  apparently  far 
more  inconsistent  with  the  intention  to  create  an  estate-tail  than  those  which 
occur  in  this  will  have  been  held  compatible  with  an  estate-tail.  Thus,  in 
the  case  of  Denn  d,  Webb  v.  Puckey^  5  T.  R.  299,  supra,  951,  the  words, 
«  without  impeachment  of  waste,"  were  just  as  superfluous  as  the  words  in 
question  here.  In  Frank  v.  Stottn^  3  East,  548,  the  devise  was  to  B.  for 
life^  without  impeachment  of  waste,  with  power  to  make  a  jointure  to  any 
Juture  wife,  and,  after  his  decease,  then  to  the  use  of  the  issue  male  of  the 
body  of  B.,  lawfully  begotten  and  to  be  begotten,  and  their  heirs,  and, 
in  default  of  such  issue,  then  over.  B.  had  issue,  and  afterwards  suffered 
a  recovery.  In  the  course  of  the  argument  Lord  Ellenborough  stated,  that 
he  was  of  opinion  that  the  case  was  governed  by  Roe  dem,  Dodson  v.  Grew, 
2  Wils.  322,  Wilmot,  273,  and  ihe  court  certified  accordingly,  that  B.  took 
an  estate-tail.  Suppose  here  the  limitation,  instead  of  being  to  the  "  issue," 
had  been  to  the  "heirs  of  the  body,"  as  tenants  in  common,  the  court  could 
not  have  entertained  any  doubt.  Unless  there  be  something  to  control  it, 
the  word  "  issue"  is,  according  to  the  cases,  to  be  regarded  rather  as  a 
word  of  limitation  than  of  purchase.  It  is  clear  that  neither  of  the  inter- 
•9521  P^'^^^^ons  now  submitted  to  the  court  •will  give  full  effect  to  eveiy 
part  of  the  will :  neither  side  can  use  the  word  "  issue"  in  its  most 
general  popular  sense,  as  denoting  «  all  descendants."  [Coltman,  J. 
Not  all  at  the  same  time :  but  all  in  succession  may  take.]  The  children 
would  take,  and  after  them  the  grandchildren.  [Tindal,  C.  J.  Accord- 
ing to  your  construction,  the  share  of  each  tenant  in  common  in  tail  would 
go  to  his  eldest  son.]  The  younger  children  would  not  necessarily  take ; 
but  all  might,  by  possibility,  take  ;  whereas,  according  to  the  other  con- 
struction, all  could  not  take.  If  the  former  construction  be  adopted,  a 
great-grandchild  would  take  ;  whereas,  according  to  that  contended  for  on 
the  other  side,  he  would  not  take  unless  bom  in  the  testator's  lifetime.  If 
<«  issue"  is  to  be  read  as  a  word  of  purchase,  what  estate  do  the  children 
take  ?  Do  they  take  an  estate  for  life  ?  The  first  difficulty  that  arises  on 
that  construction  is,  that  the  testator  uses  the  word  <«  estates,"  to  designate, 
not  the  particular  estates,  but  the  quantity  of  interest.  [Maule,  J.  The 
term  used  by  the  testator  is  «  estates,"  coupled  with  the  word  "  situate," 
which  renders  it  more  necessary  that  the  subsequent  words  should  be 
treated  as  words  of  limitation.  Coltman,  J.  Both  sides  leave  the  fee 
undisposed  of.]  If  it  is  to  be  held  that  the  children  only  take  for  life,  all 
the  issue  bom  after  the  death  cf  the  testator  would  be  left  unprovided  for. 
The  consequence   of  holding  that  the  grandchildren  took  an  estate-tai 
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would  be,  to  place  the  fee  at  the  disposition  of  the  first  taker;  and  it  would 
be  using  the  word  « issue"  both  as  a  word  of  purchase  and  a  word  of 
limitation,  which  the  law  does  not  allow.  Cook  v,  Cook^  2  Vern.  545 ; 
Whitelock  v.  Heddon^  1  B.  &  P.  243.  [Maule,  J.  It  may  probably  bo 
said,  that,  though  «  issue"  is  a  word  of  purchase,  "  estates"  is  a  word  of 
limitation.]  That  might,  in  some  measure,  remove  that  •difficulty;  r^Q-o 
but  it  would  not  give  an  estate-tail  to  the  grandchildren.  The 
court  cannot  read  the  word  <*  issue"  as  meaning  grandchildren,  to  the  ex- 
clusion of  great-grandchildren  ;  for  all  are  equally  issue  of  the  children. 
The  word  «<  estate"  has  been  held  to  be  satisfied  by  an  estate-tail.  WkUe- 
lock  V.  Heddon,  1  B.  &  P.  243 ;  Hodges  v.  Middkton,  2  Dougl.  431 ; 
Wight  V.  Leigh,  15  Ves.  564 ;  Dunk  v.  Fervner,  2  Russ.  &  M.  567.  By 
applying  here  the  rule  in  Shelley*s  case,  all  difficulties  will  be  avoided, 

Channellj  Serjt.,  for  the  grandchildren.     Under  this  will  the  children 
of  the  testator  took  an  estate  for  life,  with  remainder  in  fee  to  their  children 
as  tenants  in  common.     Lees  v.  Mosley,  1  You.  &  C.  589,  shows  that  there 
is  a  material  difference  between  «  issue"  and  «  heirs  of  the  body."     The 
latter  being  technical  words,  requiring  the  strongest  words  in  other  parts 
of  the  will  to  warrant  a  departure  from  their  recognised  construction.     The 
word  «  issue,"  however,  is  frequently  used  in  two  different  senses,  as  well 
in  statutes  as  in  wills ;  and  the  court  is  therefore  at  liberty  to  apply  to  it  that 
construction  which  will  best  answer  the  general  intention  of  the  testator. 
In  the  cases  in  which  words  like  the  present  have  been  held  to  give  an 
estate-tail,  there  has  been  either  an  entire  absence  of  words  of  limitation 
over,  or  a  gift  over  in  default  of  issue ;  so  that,  an  estate-tail  has  been  held 
to  pass,  in  order  to  effectuate  the  general  intention  of  the  testator.     In  Lees 
V.  Mosley  the  devise  was  as  follows :  "  I  give  and  devise  all  that  my  free- 
hold lease  of  a  farm  in  Prestbury,  &c.,  unto  my  two  sons  Henry-James,  and 
Oswald,  in  moieties,  as  tenants  in  common  and  not  as  joint-tenants,  in  such 
manner,  and  subject  to  such  charges,  as  hereinafter  mentioned,  that  is  to 
say,  as  to  one  moiety  thereof,  *to  my  son  Henry-James,  for  life,     rm^p^ 
with  remainder  to  his  lawful  issue  and  their  respective  heirs,  in  such 
shares  and  proportions,  and  subject  to  such  charges,  as  the  said  Henry- 
James  shall,  by  deed  or  will,  appoint ;  but,  in  case  my  son  Henry-James 
shall  not  marry  and  have  issue  who  shall  attain  the  age  of  twenty-one  years, 
then  to  my  son  Oswald,  in  fee.     It  was  held  that  Henry-James  took  an 
estate  for  life  in  the  moiety,  with  remainder  to  his  children,  as  tenants  in 
common,  in  fee.     That  decision  gets  rid  of  the  effect  of  Jesson  v.  Doe  dem. 
*  Wright,  2  Bligh.  1,  and  Doe  dem  Jtkinson  v.  Featherstone,  1  B.  &  Ad.  944. 
In  Greenwood  v.  Rothwell,  ante,  Vol.  V.  628, 6  Scott,  N.  R.  670,  this  court 
acted  upon  the  principle  laid  down  in  Lees  v.  Mosley.     There,  the  devise 
was  as  follows:  « I  give  and  devise  unto  J.  G.  all  my  lands,  &c.,  for  and 
during  his  life,  and,  after  his  decease,  I  give  and  devise  the  same  unto  all 
and  every  the  isswe  of  the  body  of  the  said  J.  G.,  share  and  share  alike,  as 
tenants  in  common,  and  the  heirs  of  such  issue.^^  It  was  held,  that  J.  G. 
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took  an  estate  Jbr  life.  In  that  case,  Tafe  v.  Clarke^  1  Beavan,  100,  where  the 
devise  was  to  the  testator's  widow  for  life,  with  remainder  to  trustees  and  their 
executors,  to  pay  costs,  &c.,  and  to  divide  the  residue  of  the  rents  amongst 
all  the  testator's  brothers  and  sisters  who  should  be  living  at  the  time  of  the 
decease  of  his  (the  testator's)  wife,  and  to  their  issuSy  male  and  female,  after 
the  respective  deceases  of  his  said  brothers  and  sisters,  Jbr  evety  to  be 
equally  divided  between  and  among  them — was  cited,  and  relied  on  to 
show  that  « issue"  was  to  be  construed  as  a  word  of  limitation  and  not  of 
purchase :  but  Maule,  J.,  observed  :  "  The  words  <  for  ever'  must  refer  to 
all  descendants."  Those  words  are  not  to  be  found  in  this  will.  No  case 
is  to  be  met  with  where  an  express  devise  to  one  fiyr  lifcy  and  afterwards  to 
*9551  ^^^  issue,  as  tenants  in  *common,  has  been  held  to  give  an  estate- 
tail  to  the  first  taker,  without  superadded  words  of  limitation,  or  a 
gift  over.  In  Doe  dem,  Blandford  v.  ^ppliriy  there  was  a  gift  over.  In 
Jesson  V.  Doe  dem.  Wright y  the  devise  was  to  W.,  for  life,  and,  '^fter  his 
decease,  to  the  heirs  of  his  hodyy  in  such  shares  and  proportions  as  W.  bj 
deed,  &c.,  should  appoint,  &c.  Doe  dem.  AtJdnson  v.  Featherstoney  1  B. 
&  Ad.  944,  is  nothing  more  than  a  mere  repetition  of  the  terms  which  oc- 
curred in  Jesson  v.  Doe  dem.  Wright,  In  Whitelock  v.  Heddoriy  1  B.  & 
P.  243,  it  was  not  contended  that  the  words  were  not  sufficient  to  give  an 
estnte-tail  according  to  their  ordinary  signification,  but  the  question  was,  as 
to  the  effect  to  be  given  to  the  word  "estates:"  and  all  that  the  court  de- 
cided was,  that  what  it  meant  depended  on  the  whole  context.  In  Mogg 
V.  Moggy  1  Meriv.  654,  there  was  also  a  gift  over.  In  Wilktmon  v.  Chap- 
mariy  3  Russ.  145,  the  testator  devised  a  rent-charge,  to  be  issuing  out  of 
all  his  real  estcUey  lands,  &c.,  in  P.,  and  then  he  devised  his  said  estate, 
lands,  &c.,  to  M.,  her  heirs  and  assigns  for  ever;  but,  in  case  she  should 
die  under  twenty-one,  and  without  lawful  issue,  then  he  devised  his  said 
estat£y  lands,  &c.,  unto  A.  during  her  life ;  and,  after  her  decease,  the  tes- 
tator devised  all  his  said  estatey  lands,  &c.,to  the  children  of  H.,  as  tenants  in 
common  :  Lord  Gifford,  M.  R.,held,  that,  notwithstanding  the  connectioQ 
of  the  word  estate  with  locality  and  words  of  limitation,  it  was  sufficient  to 
carry  a  fee  to  the  children  of  H.  Here,  in  order  to  give  eflTect  to  the  language 
used  by  the  testator,  it  is  necessary  to  hold  that  the  interest  the  grandchil- 
dren are  to  take,  is  in  respect  of  the  property  taken  by  the  children,  whether 
for  life  or  in  tail.  [Tindal,  C.  J.  One  would  rather  infer  that  by  "  issue" 
the  testator  meant  by  something  different  from  "  children,"  coming  as  the 
•«Fr  7  ^'ords  do  so  closely  one  after  the  other.  The  case  would  have  been 
*much  more  in  your  favour  if  the  word  children  had  been  repeated.] 
The  case  cannot  be  distinguished  from  Greenwood  v.  Rothwell.  [Maule,  J. 
It  is  a  question  whether  the  words  «  as  tenants  in  common,"  as  used  in  the 
necond  instance,  apply  to  any  but  grandchildren.  The  expression  « te- 
nnnlN  in  common"  is  ordinarily  used  to  exclude  joint-tenancy,  and  not  for 
tlu'  purpose  of  distribution.]  According  to  the  argument  on  the  other  side, 
the  children  could  not  take  as  tenants  in  common.     [Maule,  J.   Yes:  it 
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is  argued  that  the  children  would  take  as  tenants  in  common  in  tail,  and, 
—as  some  cases  show, — that  each  child  might  take  in  succession.]  The 
question  still  remains,  whether  the  word  « issue"  can  be  read  "  heirs  of 
Ae  body,"  where  there  is  no  devise  over.  [Maule,  J.  In  the  cases  you 
cite  of  gifts  over,  the  circumstance  of  there  being  such  gifts  over,  was  re- 
lied on  to  cut  down  to  an  estate-tail,  that  which  otherwise  would  have  been 
a  fee.]  The  only  consistent  construction  of  the  whole  will,  is  to  hold  that 
the  children  take  for  life,  and  the  grandchildren  in  fee. 

Byles^  Serjt.,  replied. 

The  following  certificate  was  sent  to  the  Master  of  the  Rolls: 

««  First,  We  are  of  opinion  that  the  children  of  the  testator  took  an  estate- 
tail  as  tenants  in  common,  in  the  residuary  real  estate,  under  the  said  will : 

<<  Secondly,  We  are  of  opinion  that  the  children  of  the  testator's  children 
did  not,  nor  did  either  of  them,  take  any  estate  therein,  under  the  said  will. 

«  N.  C.  TiNDAL. 
<<  T.  COLTMAN. 

"  W.  H.  Maule. 
«  W.  Erle." 
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The  debt  and  costs  endorsed  on  a  writ  of  sammons,  were  received  by  a  clerk  o(  the  plain tifTs 
attorney,  after  the  expiration  of  the  four  days : — Heldj  that  the  attorney  not  having  offered 
to  return  the  money,  was  not  entiUed  to  go  on  with  the  action  for  the  recoveiy  of  farther 
costa. 

A  WRIT  of  summons,  endorsed  for  26/.  6^.  6d,  debt,  and  21,  2s.  costs, 
was  served  on  the  7th  of  June.  On  the  13th,  defendant's  wife  paid  the 
debt  and  costs  to  a  clerk  of  the  plaintiff's  attorney.  The  amount  was  re- 
tained by  the  plaintiff's  attorney,  who  proceeded  with  the  action,  on  the 
ground  that  the  payment  had  not  been  made  until  after  the  four  days,  and 
that  the  clerk  had  no  authority  to  receive  it.  A  judge  at  chambers  having, 
on  the  26th  of  June,  made  an  order  that  all  further  proceedings  be  stayed, 
the  debt  and  costs  being  paid, 

Murphy y  Serjt.,  moved  to  rescind  this  order.  He  cited  Bowdidge  v. 
Skmey,  2  N.  C.  142,  2  Scott,  197,  4  Dowl.  P.  C.  140,  where  it  was  held, 
that,  to  entitle  a  defendant  to  a  stay  of  proceedings  under  reg.  II.  of  Hilary 
term,  2  W.  4,  the  payment  must  be  made  within  the  four  days  limited  by 
the  rule ;  and  submitted  that  the  defendant  ought  not  to  be  allowed  td  take 
atlvantage  of  the  clerk's  mistake.  [Tindal,  C.  J.  You  should  have  told 
the  defendant  that  it  was  a  mistake,  and  that  he  might  have  his  money  back 
again.]     It  is  ready  for  him  when  he  chooses  to  send  for  it. 

TmDAL,  C.  J.  You  should  have  put  the  party  in  st€Uu  qua.  In  Bouh 
didge  v.  Slaneyy  there  was  only  an  offer  to  pay  There  is  no  ground  for 
setting  aside  the  order. 

The  rest  of  the  court  concurring —  Murphy  took  nothing. 
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A  writ  of  aubpana  iBsoed  in  vacation,  is  void. 

Case  for  neglecting  to  attend  as  a  witness,  pursuant  to  a  subpcena  duca 
tecunij  upon  the  trial  of  an  action  in  this  court,  between  the  present  plain- 
tifi*  and  one  Tancred  and  one  Spencer. 

The  defendant  pleaded  (eighthly)  that  the  said  writ  of  subpcsrui  duca 
tecum  was  and  is  in  the  words  following,  that  is  to  say,  &c.» — ^setting  it 
out,  the  teste  being — <'  Witness,  Sir  Nicolas  Conyngham  Tindal,  Knight, 
at  Westminster,  the  6th  day  of  December,  in  the  seventh  year  of  oar  reign." 
The  plea  concluded  as  follows : — ^<  And  the  defendant  further  says  that  the 
said  6th  day  of  December  in  the  seventh  year  of  her  majesty's  reign,  on 
which  day  the  said  writ  was  tested,  was  in  vacation  after  Michaelmas  term 
last,  and  not  in  term  time  :  wherefore  the  said  writ  of  subpcma  duces  tecum 
was  and  is  wholly  void  in  law."     Verification. 

General  demurrer ;  and  joinder. 

The  point  marked  for  argument  on  the  part  of  the  plaintiflfwas — "that 
the  plea  affords  no  answer  in  law  to  the  declaration  of  the  plaintiff;  and 
that  the  writ  of  subpcma  duces  tecum^  though  issued  and  tested  in  vacation, 
is  not  null  and  void,  but  is  of  the  same  force  as  if  such  writ  had  been  tested 
in  term-time." 

Ckannellj  Serjt.,  in  support  of  the  demurrer.  It  may  be  admitted  that, 
generally  speaking,  all  judicial  writs  must  be  tested  in  term  time.  The  first 
exception  to  this  rule  was  introduced  by  the  stat.  2  W.  4,  c.  39,  s.  12, 
which  enacted  that  <<  every  writ  issued  by  authority  of  that  act,  should  bear 
date  on  the  day  on  which  4he  same  should  be  issued."  That  provision, 
♦9591  c^^'^^°^y>  *does  not,  in  terms,  apply  to  writs  .of  sttbpcam.  By  the 
^  3  &  4  W.  4,  c.  67,  s.  2,  after  reciting  that  "  by  the  existmg  law, 
and  the  practice  of  the  courts  of  common  law,  actions  may  be  brought,  and 
issues  proceed  to  trial  and  final  judgment,  in  vacation,  notwithstanding  the 
cause  of  action  may  have  arisen  subsequent  to  the  then  preceding  term,  aad 
jury  process  of  [and  ?]  writs  of  execution  are  now  by  law  tested  in  term 
time  only,"  it  is  enacted,  that,  «  from  and  after  the  passing  of  this  act,  the 
writ  of  venire  facias  juratares  may  be  tested  on  the  day  on  which  the  same 
shall  be  issued,  and  be  made  returnable  forthwith,  and  the  writ  of  distringas 
juratoresy  or  habeas  corpora  juratorum^  may  be  tested  in  term  or  vacatioo, 
•on  a  day  subsequent  to  the  teste  of  the  writ  of  venire  facias  juratores;  and 
all  uyrits  of  execution  may  be  tested  on  the  day  on  which  the  same  are  issued, 
.and  be  made  returnable  immediately  after  execution  thereof:  provided  al- 
ways, that  when  any  trial  is  to  be  had  at  bar,  the  writ  of  venire  fa/aas  jura- 
tores  shall  be  made  returnable  as  heretofore."  The  question  is,  whether 
the  writ  of  subptBna  may  not  be  considered  as  being  within  the  equity  of 
that  statute.     It  frequently  happens  that  causes  are  not  at  issue  until  aftei 
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the  end  of  the  term ;  and  great  inconvenience  may  arise  if  process  to  compel 
the  attendance  of  witnesses  must  be  tested  in  term  time,  while  the  jury  pro- 
cess and  the  writ  of  execution  may  issue  in  vacation.  It  may  be  doubtful 
whether  this  writ  is  absolutely  void,(a)  or  only  voidable.  [Tindal,  C.  J. 
If  voidable,  at  whose  election  ?  If  at  the  election  of  t^  witness,  he  has 
exercised  his  election  by  declining  to  appear.]  It  is  submitted  that  the 
writ  is  only  irregular.  [Maule,  J.  The  question  is,  whether  it  is  a  writ 
which  the  party  was  bound  to  obey.]  This  is,  as  was  said  by  Lord  Mans- 
field in  Hart  v.  Westofij  5  Burr.  2589,  "  an  *odious  catching  ob-  r^of-zi 
jection,  and  not  to  be  by  any  means  favoured."  '- 

Sir  r.  Wilde^  Serjt.,  contra, — after  he  had  referred  to  Estwick  v.  Cooke^ 
2  Lord  Raym.  1557,  Fitzgibb.  66 ;  Johnson  v.  Smith,  2  Burr.  950,  and 
Hart  V.  Westonj  5  Burr.  2586,  to  show  that  a  wTit  issued  in  vacation  which 
by  law  ought  to  issue  in  term  time  only,  is  wholly  void, — was  stopped  by 
the  court. 

Tindal,  C.  J.  A  mbpcena  is  as  much  a  judicial  writ  as  a  latitat  is ;  and 
it  can  only  be  issued  while  the  court  is  sitting. 

Erle,  J.  In  Seaion  v.  fleop,  5  DowL  P.  C.  247,  Mr.  Justice  Little- 
dale  set  aside  a  writ  of  scire' facias^  on  the  ground  that  it  was  tested  in 
vacation  instead  of  being  tested  in  term  time. 

The  rest  of  the  court  concurred. 

Judgment  for  the  defendant. 

(a)  8ee  Skirky  ▼.  Wright,  2  8dk.  700. 


WARWICK  w.  BACON.   JVbt;.  6.  [•gei 

8enrioe  of  a  rule  to  compate  upon  a  clerk  at  the  eourUing-fumte  of  the  defendant,  la  not  aufficienf 

toi 


Gaselee,  Serjt.,  moved  to  make  absolute  a  rule  to  compute  principal  and 
interest  on  a  bill  of  exchange,  upon  an  affidavit  of  service  of  the  rule  nisi 
upon  a  clerk  of  the  defendant  at  his  counting-house.  The  service  here  is 
free  from  the  objection  taken  in  Rowland  v.  Vizetellyy  ante,  Vol.  VI.  723, 
7  Scott,  N.  R.  429,  1  Dowl.  &  L.  767,  where  an  affidavit  alleging  service 
of  a  rule  to  compute  to  be  by  leaving  a  copy  <<  with  a  clerk  or  servant  of 
the  defendants  at  their  warehouse,"  was  held  insufficient,  on  thft  ground 
that  it  did  not  sufficiently  appear  to  have  been  a  service  upon  a  person 
whose  duty  it  was  to  receive  and  deliver  papers-  and  letters.  In  this  case 
the  service  has  been  on  one  whose  duty  it  is  to  attend  to  all  matters  of 
business  belonging  to  his  employer. 

Per  curiam.  The  usual  and  proper  course  is,  to  serve  at  the  dwelling- 
house  of  the  party,  all  rules,  the  service  of  which  is  not  required  to  be  per- 
sonal. Rule  discharged. 
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•962]  *BURGESS  w.  BEAUMONT.    JVbt?.  20. 

To  an  action  for  the  breach  of  an  agreement  to  make  the  plaintiff  (who  had  been  govemew  in 
the  defendant's  family)  an  annual  allowance  for  her  maintenance  and  instruction,  until  the 
plaintiff  should  be  required  by  the  defendant  to  resume  her  situation,  the  defendant  pleaded, 
that  he  entered  into  the  agreement  in  the  belief  and  on  the  representation  by  the  pbuntiS^ 
that  she  was  an  honest  and  moral  person,  and  a  fit  and  proper  person  for  the  situation  and 
employment  in  the  declaration  mentioned ;  and  that,  before  any  breach  of  the  agreement,  he 
discovered  that  the  plaintiff  had  become  and  was  an  immoral  and  dishonest  person,  and 
wholly  unfit  and  improper  for  the  situation  and  employment  aforesaid,  and  a  person  whom 
it  would  have  been  improper  and  wrong  for  him  to  employ  as  a  governess  and  teacher  of  his 
children. 

Heldj  that  the  plea  was  bad,  as  being  too  general 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before  the 
making  of  the  promise  thereinafter  next  mentioned,  the  plaintiflT  had  been 
and  was  a  governess  and  teacher  engaged  and  employed  by  the  defendant, 
and  had  resided  in  the  house  of  the  defendant,  as  such  governess  /md 
teacher  of  the  defendant's  children,  and  had  then  quitted  such  residence 
and  employment,  and  afterwards,  to  wit,  on,  &c.,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  would,  when 
she  should  be  thereafter  required  by  the  defendant,  resume  the  said  situation 
and  employment  of  governess  and  teacher  of  his  the  defendant's  children, 
and  would  again  reside  with  the  defendant  and  his  family  as  such  governess 
and  teacher,  and,  in  the  mean  time,  and  until  she  should  be  so  required  as 
aforesaid,  would  not  contract  or  enter  into  any  other  engagement,  without 
the  consent  and  permission  of  the  defendant,  and  would  take  and  use  due 
pains  and  diligence  to  improve  and  instruct  herself,  in  various  arts,  sciences, 
and  accomplishments,  and  for  that  purpose  would. hire,  engage,  and  employ 
divers  masters  and  professors,  he  the  defendant  promised  the  plaintiflf,  that, 
until  she  should  be  so  required  by  him  to  resume  the  said  situation  and 
•9631  ^'oployment  of  governess  *and  teacher  of  his  the  defendant's  chil- 
dren, he  the  defendant  would  make  and  grant  to  the  plaintiff  a  large, 
sufficient,  and  liberal  allowance  for  her  maintenance  and  expenses,  and 
would  supply  her  with  sufficient  means  and  money,  as  well  for  that  purpose, 
as  for  hiring,  engaging,  and  paying  such  masters  and  professors  as  afore- 
said, and  acquiring  such  accomplishments  and  knowledge  as  aforesaid,  that 
is  to  say,  to  the  amount  in  the  whole  of  a  large  sum,  to  wit,  600/.  for  each 
and  every  year  from  the  time  of  toaking  such  promise  until  she  the  plaintiflT 
should  be  so  required  to  resume  the  said  situation  and  employment  as  afore- 
said : — Averment,  that  the  plaintiff,  confiding  in  the  promise  of  the  defend- 
ant, was,  from  the  time  of  the  making  thereof  continually  until  the  com- 
mencement of  the  suit,  ready  and  willing,  on  being  so  required  as  aforesaid, 
to  have  resumed  the  said  situation  and  employment  of  a  governess  and 
teacher  of  the  children  of  the  defendant,  and  to  have  gone  to  reside  with 
the  defendant  and  his  family  as  such  governess  and  teacher ;  but  the  de- 
fendant did  not,  during  all  that  time,  require  her  so  to  do ;  and  that  the 
plaintiff  had  not  during  all  that  time  contracted  or  entered  into  any  other 
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engagement,  and  did  during  all  that  time  take  and  use  due  pains  and  dili- 
gence to  improve  and  instruct  herself  in  various  arts,  &c.,  and  did,  at  great 
cost  and  expense,  hire,  engage,  and  employ  divers  masters  and  professors 
to  teach  and  instruct  her  in  such  arts,  &c.,  and  paid  them  large  sums  of 
money  for  and  in  respect  of  such  teaching  and  instruction :  Breach,  that 
the  defendant  did  not  nor^  would  make  to  the  plaintiff  such  allowance  as 
aforesaid,  and  did  not  nor  would  supply  her  with  money  for  her  maintenance 
and  expenses,  &c. ;  and  did  not  nor  would  pay  or  allow  her  the  plaintiff  the 
said  annuity  or  sum  of  money ;  and  at  the  commencement  of  the  suit,  there 
was  due  to  *the  plaintiff,  in  respect  thereof,  2400/.  for  four  years  r*q^A 
thereof.  ^ 

To  this  count  the  defendant  pleaded — sixthly,  that  he  entered  into  the 
promise  and  agreement  in  that  count  mentioned,  in  the  belief,  and  on  the 
representation  by  the  plaintiff,  that  she  was  an  honest  and  moral  person,  and 
a  fit  and  proper  person  for  the  situation  and  employment  in  that  count 
mentioned ;  and  that,  before  any  breach  of  the  promise  in  that  count  men- 
tioned, to  wic,  on,  &c.,  he  discovered,  and  the  fact  was,  that  the  plaintiff 
had  become,  and  then  was,  an  immoral  and  dishonest  person,  and  wholly 
unfit  and  improper  for  the  situation  and  employment  aforesaid,  and  a  person 
whom  it  would  have  been  improper  and  wrong  for  the  defendant  to  employ 
as  a  governess  and  teacher  of  his  said  children,  or  any  of  them ;  wherefore 
the  defendant,  on,  &c.,  aforesaid,  wholly  rescinded  (a)  the  promise  and 
agreement  in  the  first  count  mentioned,  as  he  lawfully  might  for  the  cause 
in  that  plea  mentioned,  and  then  gave  the  plaintiff  notice  thereof — verifi- 
cation. 

Special  demurrer,  assigning  for  causes, — that  the  defendant  has  set  forth 
the  charges  against  the  plaintiff  in  that  plea  contained,  in  so  general,  in- 
definite, and  uncertain  a  manner,  that  the  plaintiff  cannot  know  what  the 
defendant  would  attempt  to  establish  by  evidence  in  support  of  those  charges, 
and  therefore  cannot  be  prepared  to  disprove  or  answer  them ;  that  the  de- 
fendant has  not  shown  or  disclosed,  with  sufficient  or  any  particularity,  any 
act  or  acts  of  immorality  or  dishonesty  committed  by  the  pfaintiff,  whereby 
it  would  appear  that  the  plaintiff  was  or  is  an  immoral  or  dishonest  person, 
and  improper  or  unfit  to  be  employed  as  the  governess  or  teacher  of  chil- 
dren ;  that  the  defendant  has  not  shown  *in  what  respect  or  how,  or  r«Q55 
as  to  what  kind  of  immorality  or  dishonesty,  the  plaintiff  was  or  is 
immoral  and  dishonest ;  that  the  plea  does  not  contain, any  specific  or  certain, 
material,  and  traversable  allegation,  which  the  plaintiff  can  put  in  issue,  &c. 
Joinder. 

To  a  second  count  a  similar  plea  was  pleaded,  which  was  demurred  to 
on  the  same  grounds. 

Talfourd,  Serjt.,  in  support  of  the  demurrer.  The  plea  is  bad.  It  has 
been  repeatedly  held,  that  it  is  not  sufficient  to  make  a  general  charge  of 

(a)  As  to  the  incompetency  of  one  of  the  parties  to  an  agreement  to  meind  it  withoat  th« 
eonconenoe  of  the  other,  see  ante,  888. 

3c2 


965  Burgess  v,  Beaumont.  M.  T.  1844. 

this  nature.  In  order  to  render  the  plea  good  the  defendant  should  have 
set  out  the  specific  acts  of  immorality  or  dishonesty  on  which  he  relies.  In 
/.  Jlnson  V.  Stuart  J 1  T.  R.  748,  it  was  ruled  that  a  justification  of  a  charge 
of  swindling  must  state  the  particular  instances  of  fraud  by  which  the  de- 
fendant means  to  support  the  charge.  Ashhitust,  J.,  there  says :  (<  In  some 
few  cases,  a  general  charge  in  an  indictment  may  be  sufficient ;  but  those 
of  barratry  and  keeping  a  disorderly  house,  are  almost  the  only  instances. 
*  *  *  But,  where  a  charge  of  this  kind  is  preferred,,  it  must  be  more  par- 
ticular, in  order  to  apprize  the  other  party  of  it.  Now,  here,  if  the  defend- 
ant can  support  his  charge  that  the  plaintiff  has  defrauded  divers  persons,  it 
must  be  known  to  him  whom  he  has  defrauded,  and  he  must  call  them  as 
witnesses  to  prove  the  particular  acts  of  fraud ;  if  he  cannot  substantiate  his 
charge,  he  ought  not  to  have  made  it."  And  Bulleb,  J.,  says:  »The 
first  question  here  is,  whether  the  defendant  is  at  liberty  to  charge  the  plain- 
tifif  with  swindling,  without  showing  any  instances  of  it.  That  is  contrary 
to  every  rule  of  pleading :  for,  wherever  one  person  charges  another  with 
fraud,  he  must  know  the  particular  instances  on  which  his  charge  is 
founded,  and  therefore  ought  to  disclose  them."  So,  in  Mure  v-Kaye^ 
*9f)8l  ^  Taunt.  34,  it  was  held  that  a  plea  justifying  an  *arrest  by  a  pri- 
vate person,  on  suspicion  of  felony,  must  show  the  circumstances 
from  which  the  court  may  judge  whether  or  not  the  suspicion  was  reason- 
able. And,  in  Jones  v.  Stevens^  11  Price,  235,  it  was  held  that  pleas  by 
way  of  justification,  generally  aspersing  the  character  of  the  plaintifif  by 
averments,  without  stating  particular  acts  of  bad  conduct  as  applying  to 
the  justification,  ought  to  be  demurred  to,  as  being  due  to  the  court  and  the 
judge  before  whom  the  action  is  to  be  tried.  Here,  the  defendant  charges 
the  plaintifif  generally  with  being  an  immoral  and  dishonest  person  without 
stating  any  acts  from  which  immorality  or  dishonesty  can  be  inferred. 
What  is  meant  by  the  word  <«  immoral,"  to  which  a  number  of  difierent 
significations  may  be  given  ?  Is  it  intended  by  the  term  «  dishonest,"  to 
charge  the  plaintiif  with  pecuniary  dishonesty.^  or,  is  the  word  dishonest 
used  in  the  sense  of  unchastity,  in  which  sense  it  is  used  by  some  of  the 
old  dramatists?  Again,  what  is  intended  by  saybg  that  the  plaintifif  is 
unfit  to  be  a  governess  ?  The  agreement  itself  assumes  her  to  have  been, 
to  some  extent,  unfit:  for  it  provides  for  her  instruction.  [Maule,  J.  The 
plea  states,  that  the  defendant  entered  into  the  agreement  on  a  representa- 
tion by  the  plaintifif  which  is  alleged  to  be  false,  but  it  does  not  state  that 
she  knew  the  representation  to  be  untrue.  Suppose  a  man,  on  being  sued 
for  the  price  of  a  horse,  were  to  plead  that  he  bought  it  on  a  representation 
that  it  was  a  good  hunter,  but  without  alleging  that  the  seller  knew  it  was 
not  a  good  hunter,  and  averring  no  warranty,  would  that  be  a  good  answer?] 
BykSy  Serjt.,  contra,  was  called  upon  by  the  court  to  support  the  plea. 
The  plea  is  sufficient.  In  Young  v.  Murphy^  3  Scott,  379, 3  N.  C.  54,  to  an 


*967] 


action  for  a  breach  of  promise  •of  marriage,  the  defendant  pleaded, 
first,  that,  after  the  making  of  the  promise,  the  defendant  disco- 
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vered  thai  the  plaintiff  was  an  immodest,  lewd,  unchaste,  and  immoral 
person,  and  being  sole  and  unmarried,  had  had  carnal  intercourse  with 
one  H.  P. ;  secondly,  that  after  the  making  of  the  promise,  the  defendant 
had  notice  that  the  plaintiff,  being  so  sole  and  unmarried,  had  committed 
fornication  with  some  person  or  persons  to  the  defendant  unknown,  and  was 
pregnant  with  a  child  likely  to  be  bom  a  bastard,  (averring  the  fact  to  be 
so,)  of  which  he  had  no  notice  or  knowledge  at  the  time  of  making  the 
promise :  and  these  pleas  were  held  sufficient  on  special  demurrer.  The 
court  there  said  that  the  rules  which  govern  cases  of  slander  do  not  apply 
to  cases  of  immorality.  The  charges  there  were  nearly  as  general  as  the 
imputations  conveyed  by  this  plea.  This  plea  is  not  so  general  as  it  may 
at  first  sight  appear.  The  defendant,  after  stating  the  plaintiff  to  be  an 
immoral  and  dishonest  person,  proceeds  to  say  in  effect,  that  if  he  had  per- 
formed the  contract  he  would  have  been  guilty  of  a  breach  of  moral  duty. 
[Maule,  J.  He  does  not  say  it  would  have  been  wrong  to  employ  her  by 
reason  of  her  immorality.  Suppose  she  had  become  blind,  that  would 
have  been  within  the  allegation.]  In  cases  of  warranty,  the  particular  na- 
ture and  degree  of  the  unsoundness  is  not  stated  in  the  pleadings,  but  is 
matter  of  evidence.  There  seems  no  reason  why  the  same  rule  should  not 
apply  here,  [Tindal,  C.  J.  In  cases  of  warranty,  you  merely  deny  the 
warranty  in  the  terms  in  which  it  is  alleged  to  have  been  given.] 

Tindal,  C.  J.  I  think  this  plea  a  great  deal  too  general.  In  order  to 
meet  the  case  which  might  be  set  up  against  her,  the  plaintiff  would  be 
compelled  to  come  prepared  with  witnesses  to  justify  her  whole  conduct 
from  the  day  mentioned  in  the  plea,  without  having  *any  intimation  r*Q^c 
with  what  particular  misconduct  the  defendant  meant  to  charge  her. 

CoLTMAN,  J.  Whether  this  case  falls  within  the  rule  which  has  been  laid 
down  as  to  slander  or  not,  there  must  be  a  certain  degree  of  certainty  in 
every  plea.     This  plea  is  by  much  too  general. 

Maule,  J.,  concurred. 

Erle,  J.  The  plea  does  not  give  the  plaintiff  notice  of  the  charges 
which  she  is  called  upon,  and  must  come  prepared,  to  meet. 

Judgment  for  the  plaintiff. 


ByleSy  Seijt.,  prayed  leave  to  amend,  by  stating  specific  charges. 
Per  curiam.  This  is  not  a  case  in  which  the  defendant  is  entided  to  any 
favour.  Amendment  refused. 
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•969]  •RANNIE  v.  ffiVINE.    JVbw.  15. 

The  assignor  of  a  lease  and  the  goodwill  of  the  business  of  a  baker  agreed  that  he  would  not, 
during  the  term  astigned,  solicit  the  cuttom  of,  or  knowingly  tupply  bread  orjiour  to,  any  of  the 
cuttomert  then  dealing  at  the  pretnitee,  withoat  the  consent  of  the  assignee :— Held  not  voidt 
as  an  unreasonable  restrain^  of  trade. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time  of  the 
making  of  the  agreement  thereinafter  mentioned,  the  defendant  was  pos- 
sessed of  a  certain  house,  shop,  and  premises,  with  the  appurtenances,  situ- 
ate in  the  county  of  Middlesex,  and  called  No.  35,  Berner's  street,  for  the 
residue  of  a  certain  term  of  years  therein,  to  wit,  a  certain  term  to  expire  on 
the  29th  of  September,  1843,  and  was  there  carrying  on  the  trade  and  busi- 
ness of  a  baker;  that  on  the  1st  of  July,  1842,  by  a  certain  agreement  then 
made,  &c.,  it  yvas  agreed  by  and  between  the  plaintilT  and  the  defendant, 
that,  in  consideration  of  the  sum  of  850/.,  to  be  paid  to  the  defendant  by 
the  plaintiff  at  the  times  and  in  manner  thereinafter  mentioned,  the  defend- 
ant should  sell  and  assign  the  then  remainder  of  his  said  term  in  the  said 
house  and  shop,  to  the  plaintiff,  and  should  forthwith  procure  from  his,  the 
defendant's  landlord,  at  his  own  expense,  a  lease  of  the  said  premises  for 
the  term  of  fourteen  years  from  the  expiration  of  the  then  term  ;  and  that 
the  defendant  should,  for  the  consideration  aforesaid,  make  and  execute  an 
assignment  to  the  plaintiff  of  the  good-will  of  the  baking  business  then  car- 
ried on  by  him  as  aforesaid  upon  the  said  premises,  and  also  of  all  the  fix- 
tures and  trade  utensils  in  and  about  the  said  premises,  then  belonging  to 
the  defendant ;  and  the  plaintiff  then  agreed  to  accept  such  conveyance  and 
assignment  on  the  terms  aforesaid  ;  and  the  defendant  then  further  agreed, 
for  the  consideration  aforesaid,  that  he  would  not  set  up  or  carry  ouy  directly 
♦9701  ^  indirectly^  during  *the  remainder  of  the  then  present  and  the  whole 
of  the  intended  new  term^  the  business  of  a  baker  ^  within  one  mile  of 
the  said  premises  y  under  the  payment  of  the  sum  of200Lj  to  be  sued  for  and 
recovered  by  way  of  liquidated  damages j  for  each  and  every  month  in  which 
the  defendant  should  commit  any  breach  of  the  last-mentioned  agreement; 
and  also  that  the  defendant  would  noty  during  the  said  remainder  of  the  then 
termy  and  the  whole  of  the  intended  new  tenUy  solicit  the  custom  of,  or  know- 
ingly supply  bread  or  flour  to  any  of  the  customers  then  dealing  at  the  said 
premises.  No.  35,  Berner's  street,  without  the  consent  in  writing  of  the 
plaintiff  for  that  purpose  first  obtained,  under  the  penalty  of  200/.,  to  be 
sued  for  and  recovered  as  liquidated  damages,  for  each  infraction :  and  that 
possession  of  the  said  premises  should  be  given  and  taken  on,  &c.  Mutual 
promises :  Averment  of  performance  on  the  plaintiff's  part :  that  the  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  procured  from 
the  landlord  of  the  said  premises,  to  wit,  W.  J.  Roper,  a  lease  of  the  said 
premises  for  the  term  of  15J  years  from  the  24th  of  June,  1842,  and  then 
executed  an  assignment  to  the  plaintiff  of  the  last-mentioned  term  and  in- 
terest in  the  said  premises,  in  lieu  of  the  said  assignments  of  the  said  residue 
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of  the  said  term  and  of  the  said  new  lease  in  the  said  agreement  mentioned, 
and  the  plaintiff  then  accepted  of  such  assignment  in  lieu  of  the  said  assign- 
ments in  the  said  agreement  mentioned :  Breach,  that,  after  making  the  said 
agreement,  and  after  possession  of  the  said  premises  had  been  given  and 
taken  under  the  said  agreement,  and  after  the  assignment  of  the  last-men- 
tioned term,  and  during  the  continuance  thereof,  and  during  the  period  in 
the  agreement  in  that  behalf  mentioned,  to  wit,  on  the  17th  of  June,  1843, 
the  defendant  did  knowingly  supply  bread  to  one  Thompson,  being  one  of 
the  customers  before  and  at  the  time  of  the  said  •agreement  dealing  r^qf-t 
at  the  said  premises  No.  35,  Berner's  street,  without  the  consent  in  ^ 
writing  or  otherwise  of  the  plaintiff,  contrary  to  the  said  agreement ;  and  did 
also,  afler  making  the  said  agreement,  &c.,  [stating  the  supplying  of  bread 
to  one  Brock,  another  customer:]  and  that  by  means  of  the  severaJ  premises 
the  defendant  had  become  liable  to  pay  to  the  plaintiff  the  several  sums  of 
200/.  and  200/.  in  the  said  agreement  mentioned,  &c. 

Special  demurrer,  assigning  for  causes,  (amongst  others,)  "that  the  agree- 
ment in  the  declaration  mentioned,  for  the  breaches  of  which  the  plaintiff 
therein  complains,  is,  that  the  defendant  should  not  knowingly  supply  bread 
or  flour,  as  therein  mentioned,  during  the  remainder  of  the  then  present  and 
the  whole  of  the  intended  new  term,  such  intended  new  term  being  a  term 
of  fourteen  years  to  commence  from  the  29th  of  September,  1843,  and  then 
it  is  alleged  in  the  declaration,  that  the  defendant,  during  the  continuance 
of  the  said  then  present  term,  obtained  the  grant  to  himself  of  a  new  lease 
from  the  24th  of  June,  1842,  which  he  assigned  to  the  plaintiff,  and  that, 
during  the  continuance  of  this  last-mentioned  term,  as  assigned,  he  know- 
ingly supplied  bread  as  in  the  declaration  mentioned  ;  but,  the  term  subsist- 
ing at  the  time  of  the  making  of  the  agreement  declared  on  having  been 
merged  and  extinguished  by  the  grant  of  a  longer  term,  it  is  not  shown,  nor 
does  it  appear,  in  or  by  the  declaration,  that  the  said  breaches  by  the  sup- 
plying of  bread  as  aforesaid  were  committed  within  the  term  so  subsisting 
at  the  time  of  the  making  of  the  agreement  declared  upon,  or  within  the  in- 
tended new  term  in  the  said  agreement  mentioned,  but  the  contrary  does  in 
fact  appear  and  is  shown  in  and  by  the  declaration :  and  that  the  said  agree- 
ment declared  on  is  contrary  to  public  policy,  and  illegal,  in  this  respect, 
amongst  others,  that  is  to  say,  that  it  •restrains  the  defendant  from  r^n^o 
supplying  bread  and  flour  to  particular  persons,  whereveF  they  may  ^ 
reside,  without  limit  in  point  of  space  as  to  those  persons,  and  under  all  cir- 
cumstances, whether  such  persons  change  their  residences  or  continue  cus- 
tomers of  the  plaintiff,  or  not ;  which  is  a  restraint  larger  and  wider  than  the 
protection  of  the  plaintiff  can  possibly  require,  and  the  same  must  therefore 
be  considered  as  unreasonable  and  void  in  law,"  &c. 

ByleSy  Seijt.,  in  support  of  the  demurrer.     Admitting  the  first  part  of  the 
contract  to  be  good,  in  which  the  defendant  agrees  not  to  set  up  the  business 
of  a  baker  within  a  mil^  of  his  former  residence,  the  latter  part  of  the  con- 
tract is  illegal  and  contrary  to  public  policy,  being,  to  an  unnecessary  and 
VOL.  VII.  74 
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unreasonable  degree,  in  restraint  of  trade.  By  it,  the  defendant  binds  1 
self  during  the  term,  not  to  solicit  the  custom  of,  or  knowingly  supply  bread 
or  flour  to,  any  of  the  customers  then  dealing  at  the  premises,  without  the 
consent  in  writing  of  the  plaintiff,  under  the  penalty  of  200/.,  to  be  reco- 
vered as  liquidated  damages,  for  each  infraction.  This  is  not  a  restriction, 
not  to  deal  with  certain  customers  by  name,  or  within  a  defined  locality ; 
which  may  be  good ;  as  in  Hunlocke  v.  Blacklaioe,  2  Wms.  Saund.  156, 
where  the  agreement  was  not  to  trade  with  particular  customers,  by  thame: 
but  it  is  a  contract;  generally,  not  to  deal  with  the  customers  in  whatever 
part  of  the  kingdom  they  may  reside.  In  Ward  v.  Bymey  5  M.  &  W.  548, 
the  defendant  gave  a  bond  to  the  plaintiff,  (a  coal-merchant  in  London,) 
conditioned  (inter  alia)  that  the  defendant  should  not,  within  two  years  after 
leaving  the  plaintiff's  service,  S9licit,  or  sell  to,  any  customers  of  the 
plaintiff;  that  he  should  not  follow^  or  he  employed  in^  the  business  of  a 
*9731  *co^I~i^^i'chant,  for  nine  months  after  he  should  have  left  the  em- 
ployment of  the  plaintiff;  and  that  he  should  not  leave  his  empfey- 
ment  without  giving  a  month's  notice.  The  court,  on  motion  to  arrest  the 
judgment,  held  the  bond  to  be  void,  on  the  ground  that  it  was  a  restrain^ 
of  trade  unlimited  in  point  of  space.  [Erle,  J.  Was  not  the  distincion 
taken  in  that  case  between  all  the  world  and  particular  customers  ?]  Here, 
the  restraint  is  clearly  unreasonable.  Supposing  the  customers  to  remove 
from  the  plaintiff's  neighbourhood  to  a  small  town  in  the  country,  where  the 
defendant  might  be  the  only  baker ;  under  this  agreement  he  would  be  pre- 
cluded from  supplying  them.  Further,  the  breach  assigned  was  not  com- 
mitted during  the  then  present  or  the  intended  term ;  but  during  the  substi- 
tuted term.  The  question  is,  whether  «  term"  is  to  be  read  as  a  period  of 
time  or  as  an  estate.  It  is  submitted  that  "  term"  denotes  the  "  term  of 
years,"  the  « interest"  or  "estate,"  and  not  time  only.  [Tindal,  C.  J. 
What  was  the  meaning  of  the  parties }  In  this  agreement  term  and  time 
are  convertible  terms.] 

Channelly  Serjt.,  contra.  This  contract  is  not  void  as  being  in  restraint 
of  trade.  In  the  note  to  Hunlocke  v.  Blacklowef  2  Wms.  Saund.  156,  the 
rule  is  thus  laid  down,  that,  «  though  a  bond,  covenant,  or  promise,  even 
on  good  consideration,  not  to  use  a  trade  anywhere  in  England,  is  void,  as 
being  too  general  a  restraint  of  trade ;  yet,  if  such  bond,  covenant,  or  pro- 
mise be,  not  to  u§e  a  trade  at  a  particular  places  it  is  good :  PntgneU  v. 
Gossey  All.  56.  For  the  same  reason  it  seems  that  a  bond,  covenant,  or 
promise  not  to  use  a  trade  with  particular  customers  by  name,  if  founded  on 
a  good  consideration,  is  also  valid.  All  the  cases  on  this  subject,  prior  to 
•9741  ^^^^^^  ^'  ^Reynoldsy  1  P.  Wms.  181,  are  noticed  ha  that  case. 
There,  in  debt  on  bond,  the  defendant  prayed  oyer  of  the  condition, 
which  recited  that  whereas  the^  defendant  had  assigned  to  the  plaintiff  a 
lease  of  a  messuage  and  bakehouse  in  L.,  in  the  parish  of  St.  A.,  for  the 
term  of  five  years,  if  the  defendant  should  not  exercise  the  trade  of  a  baker 
uriihirt  that  parish  during  the  said  term,  or,  in  case  he  did,  should,  withio 
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Unec  days  after  proof  thereof  made,  pay  to  the  plaintiff  50/.,  then  the  ob- 
fiction  to  be  void,  and  pleaded  that  he  was  a  baker  by  trade,  that  he  had 
served  an  apprenticeship  to  it,  by  reason  whereof  the  bond  was  void  in  law ; 
wherefore  he  traded,  as  he  well  might;  and  on  demurrer,  the  court  was  of 
opinion,  that,  a  special  consideration  being  set  forth  in  the  condition,  which 
shows  it  was  reasonable  for  the  parties  to  enter  into  it,  the  bond  was  good ; 
and  that  the  true  distinction  was  not  between  promises  and  bcndSy  but  be- 
tween contracts  toith  and  tmihotd  consideration ;  (a)  and  that,  wherever  a 
sufficient  consideration  appeared  to  make  it  a  proper  and  useful  contract^^ 
and  such  as  could  not  be  set  aside  without  injury  to  a  fair  contractor,  it 
ought  to  be  maintained ;  but  with  this  constant  diversity,  viz.,  where  the 
restraint  is  general^  not  to  exercise  a  trade  throughout  the  kingdom^  and 
where  it  is  limited  to  a  particular  place : .  that  the  former  is  void,  being  of 
no  benefit  to  either  party,  and  only  oppressive ;  but  the  other  is  good.  The 
prmciple  ^of  this  case  was  afterwards  recognised  and  adopted  in  Chesman 
V.  /fainby,  2  Ld.  Raym.  1456,  3  Brown,  P.  C.  349.  lEtchcock  v.  Coker^ 
6  Ad.  &  K  438,  1  N.  &  P.  796,  b  conclusive  of  the  present  case,  in  prin- 
ciple, if  not  in  precise  terms.  There,  the  plaintiff  was  a  druggist,  and  had 
taken  the  defendant  into  his  service  as  assistant ;  and  the  defendant  had 
agreed  that,  if  he  should  at  any  time  thereafter  exercise  the  business  of  a 
chemist  and  ^druggist  in  T.,  or  within  three  miles  thereof,  he  would  r^qne 
pay  the  plaintiff  5001.  as  liquidated  damages.  It  was  held  in  the 
Exchequer  Chamber  that  there  was  a  legal  consideration  for  the  contract — 
that  the  court  could  not  enter  into  the  question  whether  the  consideration 
was  equal  in  value  to  the  restraint  agreed  to  by  the  defendant — and  that  the 
restraint  was  not  shown  to  be  unreasonable  or  oppressive,  by  the  circum- 
stance that  its  duration  was  not  limited  to  the  life  of  the  plaintiff,  or  to  the 
time  during  which  he  should  carry  on  the  business.  Here,  the  restraint  is 
not  larger  than  was  necessary,  as  was  the  case  in  Mallan  v.  May^  11  M. 
&  W.  653,  and  only  carries  out  what  clearly  must  have  been  the  intention 
and  calculation  of  the  parties ;  neither  is  it  of  such  an  extensive  nature  as 
the  restraint  in  Proctor  v.  Sargent,  2  Mann.  &  Gr.  20,  2  Scott,  N.  R.  289, 
which  this  court  held  to  be  free  from  objection.  It  is  true  that  here  the  cus- 
tomers are  not  referred  to  by  name,  as  in  Hunlocke  v.  Blacklowe :  but  the 
restriction  is  confined  to  customers  then  dealing  at  the  premises,  and  there 
was  no  occasion  to  particularize  them.  In  calculating  the  price  to  be  paid 
for  the  goodwill,  reference  must  of  necessity  have  been  had  to  the  number 
of  persons  who  dealt  at  the  shop.  The  plaintiff  agreed  to  be  content  with 
the  limit  of  one  mile  from  the  premises  upon  the  defendant  undertaking  not 
to  serve  his  former  customers.  [Tindal,  C.  J.  Suppose  the  customers  to 
remove  to  a  distant  part  of  London  ?  The  restraint  would  remain,  although 
the  necessity  for  it  would  cease.]  The  same  objection  might  be  taken 
where  the  customers  are  named,  as  in  Hurdocke  v.  Blacklowe.  Gale  v. 
Bicdj  8  East,  80,  is  in  point.     Ward  v.  Byrne  is  clearly  distinguishable 

(a)  Vide  inirA,  979  (a). 
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from  the  present  case.  Here^  the  defendant  has  power  to  set  up  trade  any- 
•9761  ^'^^''®  l^^yond  the  ♦limit  of  a  mile  from  his  former  premises,  upon 
the  restriction  that  he  shall  not  supply  any  of  his  old  customers, 
which  is  no  more  than  is  reasonable  and  necessary  for  the  protection  of  the 
plaintiff. 

BykSy  Serjt.,  replied. 

TiNDAL,  C.  J.  Upon  the  best  construction  I  can  put  upon  this  agree- 
ment, it  does  not  appear  to  me  to  be  such  a  contract  in  restraint  of  trade  as 
to  compel  us  to  hold  it  void.  The  first  part  of  the  agreement — that  the  de- 
fendant would  not  directly  or  indirectly  set  up  or  carry  on  during  the  term 
the  business  of  a  baker,  within  one  mile  of  the  premises  disposed  of — is 
admitted  to  be  good.  But  it  is  contended  that  the  latter  branch  of  the 
agreement,  whereby  the  defendant  engages  <<  that  he  will  not,  during  the 
said  term,  solicit  the  custom  of,  or  knowingly  supply  bread  or  flour  to,  any 
of  the  customers  then  dealing  at  the  said  premises,  without  the  consent  in 
writing  of  the  plaintiff,"  is  such  a  restriction  upon  the  defendant's  right  to 
trade  as  renders  the  agreement  void  as  being  contrary  to  public  policy.  In 
the  first  place,  it  is  to  be  observed  that  this  is  not  a  general  restraint  of  trade, 
but  only  restricts  the  defendant  from  trading  with  a  very  limited  number  of 
persons  whose  names  were  well  known  to  him  at  the  time  he  entered  into 
the  contract;  and  it  would  not  carry  the  case  further  than  the  first  part  of 
the  agreement,  provided  the  customers  continued  to  reside  in  the  same 
place.  But,  it  is  argued  that  the  customers  may  remove  into  another  dis- 
trict, and  that  this  contract  would  prevent  the  defendant  from  supplying 
them  with  bread  and  flour  whithersoever  they  might  go,  although  they  might 
not  be  able  to  obtain  so  necessary  an  article  as  bread  from  any  one  else.  If, 
however,  the  contract  is  a  reasonable  one  at  the  time  it  is  entered  into,  we 
*9771  ^^^  *^^^  bound  to  look  out  for  improbable  and  extravagant  contin- 
gencies in  order  to  make  it  void.  It  does  not  seem  to  me,  that,  in 
holding  this  contract  to  be  good,  we  shall  be  at  all  extending  the  doctrine 
laid  down  in  the  note  to  Hunlocke  v.  Blacklowe^  2  Wms.  Saund.  156.  Un- 
doubtedly, in  that  case,  (where  the  point  was  not  taken,  probably  because 
the  very  learned  person  by  whom  it  was  argued  did  not  think  it  tenable,) 
the  customers  were  named  in  a  schedule.  That  makes  no  substantial  dif- 
ference ;  for  here,  the  names  of  the  customers  would  all  appear  in  the  de- 
fendant's book,  and  the  restraint  was  virtually  limited  to  a  given  number  of 
persons  ascertained  and  agreed  upon  by  the  parties  at  the  time.  I  therefore 
think  our  judgment  must  be  for  the  plaintiff. 

CoLTMAN,  J.  I  entirely  agree  that  restrictions  of  this  nature  ought  not  to 
be  extended  beyond  what  is  necessary  for  the  fair  and  reasonable  protection 
of  the  vendee.  In  the  present  case,  I  think  it  is  only  reasonable  that  the 
vendor  should  be  restrained  from  dealing  with  his  old  customers.  It  is 
true,  remote  and  improbable  cases  may  be  put,  in  which  inconvenience 
might  result  from  such  a  contract ;  but  we  ought  not  to  indulge  in  such 
suppositions,  but  rather  confine  ourselves  to  looking  at  what  is  likely  to 
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occur.  Himlocke  v.  Blacklowe  was  open  to  the  same  objection  ;  but  nei* 
ther  the  court  nor  the  learned  person  who  there  argued  for  the  defendant, 
suggested  that  the  contract  was  void  as  being  in  restraint  of  trade.  And 
the  same  view  is  adopted  by  Mr.  Serjeant  WUliarM. 

Maule,  J.  The  general  rule  against  covenants  in  restraint  of  trade  is 
founded  upon  this,  that  the  law  favours  trade  for  the  sake  of  the  public, 
and  not  for  the  sake  of  the  parties  engaged  in  it.  And  the  reason  r#Q7o 
of  'the  exception  engrafted  upon  that  rule,  is,  that  the  exception  is  *- 
in  furtherance  of  the  rule  itself.  If  it  were  held  that  a  party  selling  the 
goodwill  of  a  business  could  not  restrain  himself  from  using  for  his  own 
profit  that  which  he  has  agreed  to  sell,  that  would  operate  as  a  restraint  of 
a  very  injurious  kind.  But  it  is  objected  here  that  the  restraint  goes  be- 
yond the  limit  allowed  by  the  law,  and  what  is  necessary  for  the  effectual 
security  of  the  vendee.  The  provision  is,  that  the  defendant  shall  not, 
during  the  term,  solicit  the  custom  of,  or  knowingly  supply  bread  or  flour 
to,  any  of  the  customers  then  dealing  at  the  premises,  without  the  consent, 
in  writing,  of  the  plaintifl*.  That  must  receive  a  reasonable  construction. 
For  instance,  it  cannot  be  held  to  apply  to  a  dealing  in  any  other  trade 
than  that  of  a  baker ;  nor  do  I  think  that  the  giving  bread  to  an  old  cus- 
tomer in  the  way  of  charity  would  be  an  infraction  of  the  contract :  and 
yet  both  of  these  cases  would  fall  within  the  literal  construction  of  the  con- 
tract. If,  then,  we  are  to  give  it  a  reasonable  construction,  such  construc- 
tion would  probably  exclude  the  case  that  has  been  put,  of  this  baker,  and 
tfome  of  his  old  customers  going  to  some  distant  spot  where  bread  would 
be  procurable  only  from  him.  The  possibility  that  some  such  extravagant 
case  may  occur,  will  not  make  a  restriction  unreasonable  that  is  otherwise 
reasonable  and  just. 

Eble,  J.  I  also  am  of  opinion  that  this  contract  is  valid.  In  the  case 
of  the  sale  of  the  goodwill  of  a  trade,  nothing  is  more  reasonable  than  that 
the  assignor  shall  be  restrained  from  getting  back  any  of  the  customers  he 
has  assigned.  That  I  take  to  have  been  the  intention  of  the  parties  in  the 
present  case.  Extreme  cases  may  be  suggested,  in  which  mconvenience 
might  result  from  such  a  contract :  but  so  far  as  prmciple  is  concerned,  I 
think  the  plaintiff  is  entitled  to  our  judgment.  *It  is  true  that  the  r*Q7Q 
point  was  not  raised  in  Himlocke  v.  Blacklowe  ;  but  there  can  be  '• 
little  doubt  that  the  attention  of  the  court  would  have  been  called  to  it,  if 
the  counsel  for  the  defendant  had  felt  it  to  be  tenable.  In  Ward  v.  Bymey 
the  party  was  restrained  in  the  most  ample  manner ;  and  it  is  remarkable, 
that  during  the  discussion  which  that  case  underwent,  this  objection  was 
never  made.  It  appears,  therefore,  that  in  both  of  these  cases  it  was  passed 
by  as  untenable.  Judgment  for  the  plaintiff. 


ByUSy  Serjt.,  applied  to  amend,  by  withdrawing  the  demurrer,  and 
plt;ading  to  the  action.     He  submitted,  that  this  indulgence  was  only 

3D       • 
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reasonable,  seeing  that  the  point  had  never  been  distinctly  determined 
before. 

Ckannellj  Serjt.,  contra.  The  defendant,  if  allowed  to  amend,  diould 
undertake  not  to  bring  error. 

TiNDAL,  C.  J.  Giving  such  an  undertaking,  and  pleading  issuablj,  he 
may  amend,  on  payment  of  costs.  Rule  accordingly.(a) 

(a)  Some  confusion  appean  to  ariae  in  cases  of  this  description  from  the  use  of  the  tenn 
«  consideration."  As  between  the  assignor  or  assignee  of  a  trade  or  basineas,  any  conaider 
ation  which  would  support  a  promise  would  be  sufficient;  and,  in  case  of  an  aasignnient  bj 
deed,  the  solemnity  of  sealing  and  delivery  would  be  a  sufficient  consideration ;  but  as  an  in- 
jury \a prima  facie  done  to  the  public  by  a  contract  whereby  one  of  the  parties  is  restrained  from 
trading,  such  a  contract  is  void,  unless  something  appears  which  shows  that  the  restraint  is  re- 
quired for  the  reasonable  protection  of  the  vendee ;  thereby  preventing  the  greater  injory 
which  would  result  to  the  public  if  parties  could  not,  with  safety  to  a  purchaser,  trauafer  their 
interests  in  any  particular  trade  or  business. 


•980]     *DOE  dem.  MORGAN,  WILUAMS  and  WAYNE  v.  POW- 

ELL.     JVov.  16. 

By  a  memorandum  made  on  the  3d  of  February,  A.  agreed  to  Ut  and  grant  a  Uate  to  B.  of 
**  the  coal,  iron-mine,  stone,  and  fire-clay,"  under  certain  lands,  at  certain  sfiecified  royalties, 
fer  the  term  of  seventy  years ;  and  it  was  provided  that  so  much  royalties  as  would  amount 
to  602.  a  year,  should  be  worked  or  paid  for  during  the  term ;  the  rent  to  oommenoe  in  a 
year  from  the  time  a  pit  was  sank ;  with  power  to  work  the  minerals,  and  to  deposit  rub> 
bish,  and  make  a  wharf,  as  usually  granted  in  leases  of  a  similar  nature,  and  as  granted  fay' 
C. ;  and  to  abandon  and  quit  the  same,  if  at  any  time  during  the  term  B.  should  think  fi^ 
on  giving  six  months'  notice ;  to  eomnunce  sinking  a  pit  before  the  34th  of  June ;  and  A. 
engaged  that  he  had  not  encumbered  such  estate ;  to  contain  the  usual  covenants,  and  as  en- 
tered into  by  C,  and  A.  engaged  to  sign  a  lease  upon  the  said  terms  as  soon  as  it  ooukl  be 
prepared  : — Held,  that  this  was  not  a  lease,  but  an  agreement  for  a  demise  m  futuro. 

Whether  an  instrument  is  to  operate  as  a  lease  or  an  agreement,  depends  upon  the  intention, 
to  be  collected  from  the  instrument,  and  from  the  nature  and  condition  of  the  subject-matter, 
without  reference  to  extrinsic  cireumstanoes  or  subaequent  acts.(a) 

Ejectment,  for  coal-mines  and  iron-mines  at  Aberdare,  in  the  county 
of  Glamorgan. 

At  the  trial,  before  Maule,  J.,  at  the  last  spring  assizes  for  the  county 
of  Glamorgan,  the  following  facts  appeared. 

The  defendant  was  in  possession  of  the  mines  by  conveyance  from  Mor- 
gan T.  David,  under  whom  the  lessors  of  the  plaintiff  also  claimed,  relying 
upon  an  instrument, — signed  by  the  respective  parties  thereto,  but  not 
under  seal, — of  which  the  following  is  a  copy : — 

"  February  2d,  1838.  Morgan  T.  David  hereby  agrees  to  fef,  and  grant 
a  kasej  to  George  R,  Morgan,  Edward  M.  Williams,  and  Thomas  Wayne, 
the  coaly  ironrtniney  stonej  and  fire-clay  under  Abemant  y  (Jros  y  Shaf  and 
Tyr  Bach,  with  all  the  mines  belonging  to  him  in  the  parish  of  Aberdare, 
thereunder,  at  the  following  rate  per  ton,  viz.  9d,  per  ton,  for  every  ton  of 
^Q8l1  ^^^''  customary  weights  for  shipping  purposes,  as  usually  let  in  the 
■*  •coun*v  of  Monmouth ;  1*.  per  ton,  for  mine,  the  usual  weight  in 
(a)  And  see  8  &  9  VicL  c  lOS. 


7  Manning  &  Granger.  981 

'die  parish  of  Aberdare  ;  and  for  clay  and  stone,  the  same  that  William  T. 
David  is  paid  for,  as  well  as  the  coal  and  mine,  for  the  term  of  70  years 
from  this  2d  day  of  February ;  and  that  so  much  royalties  as  will  amount 
to  bOL  a  year,  be  worked,  or  paid  for,  during  the  term,  which  rent  is  to 
commence  in  a  year  from  the  time  the  pit  is  sunk  through  thejour-fbot  coal ; 
with  power  to  work  the  said  minerals,  and  to  deposit  rubbish,  and  make  a 
wharf,  as  is  usually  granted  in  leases  of  a  similar  nature,  and  by  William 
T.  David :  Nevertheless,  if  at  any  time  during  the  term  the  said  George 
R.  Morgan,  E.  M.  Williams,  and  Thomas  Wayne,  should  think  fit,  from 
the  quality  of  coal  being  unsound,  or  from  faults,  on  giving  six  months'  no- 
tice, to  abandon  and  quit  the  same  as  if  this  agreement  had  never  been  en- 
tered into.  And  roe  hereby  bind  ourselves  to  cmnmence  sinking  a  pit  before 
the  24tt  of  June  next.  And  the  said  Morgan  T.  David  engages  that  he 
has  not  encumbered  the  said  estate,  to  prevent  him  entering  into  a  lease  on 
the  above  terms  and  agreement ;  which  lease  is  to  contain  the  usual  cove- 
nants^ and  as  entered  into  by  his  brother. 

<«  The  said  Morgan  T.  David  to  be  allowed  Id.  per  ton  for  all  minerals 
brought  from  other  properties  through  the  pits  on  his  land.  And  the  said 
Morgan  T.  David  engages  to  sign  a  lease  upon  the  said  terms,  as  soon  as 
it  can  be  prepared." 

Shortly  after  the  execution  of  the  instrument,  the  lessors  of  the  plaintiff 
commenced  sinking  a  shaft.     No  rent  had  been  paid.. 

For  the  defendant,  it  was  contended  that  this  instrument  was  a  mere 
agreement  to  execute  a  lease  in  futuro. 

For  the  plaintiff,  that  it  amounted  to  an  actual  present  demise ;  and  the 
lessors  of  the  plaintiff  put  in  a  letter  from  Morgan  T.  David,  in  which  he  so 
treated  it. 

The  learned  judge  held  that  the  instrument  so  signed  *was  only     r*Qoo 
an  agreement ;  and  directed  a  nonsuit,  reserving  leave  to  the  plain-     ^ 
tiff  to  move  to  enter  a  verdict. 

Sir  r.  WtWe,  Serjt.,  in  Easter  term  last,  (April  17,)  moved  accordingly, 
referring  to  Bacon's  Abridgment,  Leases  and  Terms  for  Years^  (K.) ;  Poole 
y.  Bentley,  12  East,  168 ;  Pinero  v.  Judson,  6  Bingh.  206,  3  M.  &  P.  497 ; 
Bicknell  v.  Hood,  5  M.  &  W.  104 ;  Doe  v.  Benjamin,  9  A.  &  E.  644, 1  P. 
&  D.  440,  Woodf.  L.  &  T.,  ed.  1843.  He  suggested  that  the  facts  should 
be  stated  in  a  special  case.  A  rule  nisi  being  granted,  and  the  suggestion 
not  being  adopted. 

Talfourd,  Serjt.,  (with  whom  was  Byles,  Seijt.,)  now  showed  cause. 
The  question  is,  what  was  the  intention  of  the  parties,  as  declared  by  the 
written  instrument,  regard  being  had  to  the  nature  and  condition  of  the 
subject-matter ;  Perring  v.  Brook,  1  Mood.  &  Rob.  510.  The  insertion  of 
a  clause  providing  for  the  execution  of  a  formal  lease,  will  not  prevent  an 
instrument  from  operating  as  an  actual  demise,  where  it  is  contemplated 
that  the  parties  shall  have  immediate  possession.  But,  though  there  are 
words  of  present  demise,  yet  if,  on  the  face  of  the  instrument,  the  intent  of 
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the  parties  appears  to  be  that  the  possession  shall  not  pass  until  a  lease  baa 
been  executed,  it  will  operate  only  as  an  agreement :  Morgan  d,  Dowdkg 
y.  Bisseitj  3  Taunt.  65.  In  that  case,  as  in  the  present,  the  instrument 
contained  matters  which  could  only  be  carried  into  effect  by  a  lease  to  be 
executed  at  a  subsequent  period.  In  this  case  the  document  of  the  23d  of 
February,  1838,  amounted  only  to  an  engagement  to  grant  and  accept  a 
lease,  carrying  out,  and  reducing  to  a  certainty  the  views  of  the  parties. 
Agreements  relating  to  mining  property  have  never  been  held  to  operate  as 
♦Q8m  P^'^sent  demises.  The  point  arose  in  Jones  v.  ^Reynolds^  1  Q.  B. 
■'  506.  The  correspondence  in  that  case  ascertained  the  terms  of  the 
holding  with  much  greater  precision  than  the  instrument  now  before  the 
court,  which  was  evidently  intended  as  the  basis  of  a  lease  by  which  the 
terms  of  the  tenancy  are  to  be  fixed.  It  is  to  be  a  demise,  not  of  the  sur- 
face, but  of  the  minerals  only,  or  a  grant  of  a  license  to  work  them. 
[TiNDAL,  C.  J.  A  demise  of  the  minerals  before  they  are  dug  is  a  demise 
of  the  realty :  the  whole  coal,  iron-mine,  stone,  and  fire-clay  are  expressly 
mentioned  as  the  subject  of  the  demise.]  There  is  no  '«tipulation  as  to  the 
possession,  except  that  the  lessees  bind  themselves  to  commence  sinking  a 
pit  before  the  24th  of  June :  no  rent  is  to  become  payable  until  a  year  after 
the  pit  is  sunk  through  the  four-foot  coal,  which  may  never  happen :  there 
is  no  engagement  that  the  mines  should  be  effectually  worked :  and  no 
stipulation  as  to  the  place  where  or  the  mode  in  which  the  rubbish  should 
be  deposited  and  the  wharf  made.  [Maule,  J.  An  interest  in  incorpo- 
real hereditaments  is  to  pass.  Erle,  J.  Which  can  only  be  by  deed  ;  Bird 
V.  Higginson,  2  Ad.  &  E.  696,  4  N.  &  M.  505.]  The  lease  is  to  contain 
the  usu4il  covenants.  In  the  mining  districts  in  Staffordshire  and  Mon- 
mouthshire, leases  containing  covenants  of  the  most  special  description,  are 
usual, — providing  for  rights  of  entry  on  the  surface  of  the  land,  compensa* 
tion  for  surface  damage,  and  the  restoration  of  the  land  to  its  original  state 
at  the  end  of  the  term,  and  the  like.  The  royalty  does  not  appear  to  be 
described  with  sufficient  certainty  to  be  made  the  subject  of  a  distress. 
Does  the  expression  "  for  clay  and  stone,  the  same  that  William  T.  David 
IS  paid  for,"  mean  that  paid  for  at  the  present  moment,  or  during  the  last 
year  of  the  term }  Every  circumstance  which  has  been  held  to  show  a  con- 
*9841  ^^^^  "^^  ^°  amount  to  a  present  demise,  is  to  be  found  'here.  It 
would  be  difficult,  in  any  case,  to  find  stronger  reasons  for  holdmg 
this  to  be  merely  an  agreement  for  a  future  lease. 

Sir  T.  Wddey  Serjt.,  (with  whom  were  Channell,  Serjt.,  and  E.  V.  WU- 
liams.)  Any  instrument  which  gives  a  right  of  possession  is  a  lease.  It 
is  not  material  that  the  terms  of  the  instrument  are  uncertain  with  reference 
to  particular  objects.  It  should  be  looked  at  with  reference  to  the  general 
intent.  Whether  this  instrument  is  to  operate  as  a  lease  or  as  an  agreement, 
the  term  is  to  commence  from  the  date  of  the  instrument.  It  is  to  be  a 
term  of  seventy  years  ^^from  this  second  day  of  FArvary?^  The  precise 
time  is  fixed  for  the  lessees  to  commence  their  operations.     Power  is  given 
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to  the  lessees  to  determine  the  whole  interest.  That  power,  it  is  submitted, 
might  be  exercised  before  the  more  formal  lease  was  executed.  It  is  exer- 
cisable  at  any  time  during  the  term.  The  intention  of  the  parties  is  to  be 
looked  at  without  regard  to  technical  expressions.  It  seems  to  be  inferred 
that  the  parties  did  not  know  what  the  custom  of  mining  was :  but  the  docu 
ment  leads  to  the  opposite  conclusion.  It  frequently  happens  that  a  man 
mtending  to  create  an  under-lease,  executes  an  instrument  which  is  con- 
strued to  enure  as  an  assignment. (a)  The  courts  have  held,  «« let"  and 
"  agree  to  let,"  to  be  equivalent  terms.  If  a  lease  were  now  granted  it 
must  commence  at  the  same  time  as  mentioned  in  this  instrument.  It  may 
be  admitted  that  a  future  lease  was  contemplated.  The  point  relied  on  by 
the  defendant — that  the  intention  of  the  parties  must  govern  the  construc- 
tion of  the  •instrument — is  in  the  plaintiff's  favour.  Whether  the  i-^qok 
lessees  are  entitled  to  a  covenant  or  grant,  to  enable  them  to  do 
acts  necessary  for  the  proper  working  of  the  mines,  may  be  doubtful ;  but, 
in  this  case,  that  point  is  not  material ;  if  a  lease  were  now  to  be  granted, 
it  would  be  as  uncertain  as  the  agreement  already  in  force,  if  extrinsic  cir- 
cumstances are  to  be  taken  into  consideration.  The  lessor  came  backwards 
and  forwards,  and  saw  what  the  lessees  were  doing. 

The  words,  «  as  soon  as  it  can  be  prepared,"  point  to  no  specific  time. 
A  notice  not  to  use  the  property  until  a  lease  should  have  been  granted, 
would  have  been  null  and  void.  It  is  the  practice  to  admit  the  statements 
of  the  parties  as  to  the  sense  in  which  they  executed  an  instrument.  If  this 
instrument  is  so  construed  that  an  interest  could  not  pass,  it  will  have  an 
effect  totally  different  from  the  intention  of  the  parties.  The  lessor  did  not 
mean  to  grant  a  license  to  work  the  mines,  but  to  create  an  actual  demise. 
[Maule,  J.  "  All  the  mines  belonging  to  him  thereunder,"  could  hardly 
be  meant  to  refer  to  mines  already  open.]  If  possible,  effect  is  to  be  given 
to  all  the  words  which  are  used.  It  is  said  that  whatever  words  are  suf- 
ficient to  explain  the  intent  of  the  parties — that  the  one  shall  divest  himself 
of  the  possession,  and  the  other  come  into  it  for  a  determinate  lime — such 
words,  whether  they  run  in  the  form  of  a  license,  covenant,  or  agreement, 
are  of  themselves  sufficient,  and  will,  in  construction  of  law,  amount  to  a 
lease  for  years,  as  effectually  as  if  the  most  proper  and  pertinent  words  had 
been  made  use  of  for  that  purpose.  (6)  So,  in  Poole  v.  Benileyy  12  East, 
168  b,  2  Campb.  286;  Doe  d.  Walker  v.  Grooves^  15  East,  244;  Doe  d. 
PkUlip  V.  Benjamin,  9  A.  &  E,  644,  1  P.  &  D.  440 ;  Doe  d.  Pearson  v. 
Ries,  8  Bingh.  178,  1  Mo.  &  Scott,  259;  Doe  d.  *  Jackson  v.  r^^^ 
Ashhamer,  5  T.  R.  168 ;  Barry  v.  Mgent,  Ibid.  165,  n.  Morgan  v.  '• 
Bissell  is  relied  on  by  the  other  side  for  a  dictum  of  Mansfield,  C.  J.,  that 

(a)  A  lessee  who  sub-demises  for  a  term  commensurate  with  his  own,  has,  by  an  ingenious 
application  of  the  principle  of  the  statute  of  quia  empioresy  to  chattel  interests,  or  by  an  assump- 
tion that  the  principle  existed  at  common  law,  been  considered,  upon  the  authority  of  an  incor- 
rect abridgment  of  an  ohi:er  dictum  by  Finchden,  C.  J.,  as  assigning  his  whole  term,  his 
intention  really  being  to  create  a  derivative  interest  under  it    Vide  5  Mann,  dc  Ryl.  168. 

(6)  Bac.  Abr.  title  Leates,  (K). 
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an  agreement  to  give  a  future  lease  will  make  the  instrument  operate  as  an 
agreement  only ;  but  that  is  not  an  authority  now.  Jones  v.  Reynolds^ 
which  was  also  referred  to,  appears  to  have  been  a  very  clear  case,  but  it 
contains  nothing  which  throws  any  light  upon  the  question  now  before  the 
court,  Mr,  J.  Patteson  relies  upon  circumstances  which  are  wanting 
here.  There  may  have  been  grounds  for  deferring  the  execution  of  a 
former  lease  in  this  case,  though  it  may  have  been  fully  understood  that  an 
immediate  interest  was  to  pass.  It  is  sufficient  if  the  court  can  see  that  it 
was  the  intention  of  the  parties  that  an  interest  should  pass,  which  would 
amount  to  a  lease. 

Channelly  Serjt.,  on  the  same  side.  In  Jones  v.  Reyrwlds  it  was  held, 
that  where  by  an  instrument  not  under  seal,  a  party  agreed  to  take  land  for 
the  purpose  of  digging  and  working  ore,  under  which  instrument  he  took 
possession,  that  he  was  liable  to  an  action  for  use  and  occupation.  The 
defendant  contended  that  the  instrument  operated  merely  as  a  license,  but 
the  court  of  Queen's  Bench  refused  a  rule  to  enter  a  nonsuit,  for  which 
leave  had  been  reserved.  There  the  objection  was,  that  the  instrument 
enured  as  a  license ;  here  it  is  urged,  that  there  is  an  apparent  intention  to 
grant  and  to  accept  a  future  lease  ;  but  the  taking  of  possession  ought  to 
have  the  same  effect  in  the  present  case  as  in  Jones  v.  Reynolds,  Some 
legal  interest  should  pass,  but  that  which  shows  an  intention  to  pass  a  legal 
interest  in  the  subject-matter,  constitutes  the  instrument  in  which  it  is  con- 
tained, a  lease  to  that  extent.  [Erle,  J.  Might  there  not  be  an  agreement 
•9871  '^^  ^  lease,  and  in  the  mean  time  a  tenancy  at  •sufferance  ?  (a)] 
Such  a  tenancy  arises  from  the  act  of  the  tenant  in  taking  possession. 

It  is  for  the  interest  of  the  lessor  and  of  the  lessee,  that  this  instrument 
should  be  construed  as  a  demise.  It  is  for  the  interest  of  the  lessor  to  have 
a  permanent  term.  If  this  instrument  be  construed  as  an  agreement  only, 
then  if  the  lease  should  not  be  executed  till  the  sixty-ninth  year,  the  lessee, 
who  had  bargained  for  a  term  of  seventy  years,  would  have  a  legal  term  to 
the  extent  of  one  year^nly.     The  lessee,  therefore,  would  be  interested  in 

(a)  «<  There  is  a  great  diversity  between  a  tenant  at  will  and  a  tenant  at  auflerance;  for 
tenant  at  will  is  always  by  rigbt,  and  tenant  at  safierance  entereth  by  a  lawful  lease,  and 
boldeth  over  by  wrong.  A  tenant  at  suflerance  i«  he  that  at  the  first  came  in  by  lawful  de- 
mise, and  after  his  estate  ended  continueth  in  possession,  and  wrongfully  holdeth  over.*'  Co. 
Litt  57  b.  But  a  rightful  tenant  at  will  is  said  to  hold  by  the  permission  and  sufferance  of  the 
lessor,  and  may,  in  a  certain  sense,  be  called  a  tenant  at  eufferanre. 

It  seems  questionable  whether  ejectment  can -be  maintained  by  a  tenant  at  will,  inasmuch  m 
by  the  demise,  which,  as  between  the  parties  to  the  consent-rule,  must  be  considered  as  a  real 
transaction,  the  will  would  be  determined.  Defendants  in  ejectment  are  allowed  to  set  up  title 
in  a  stranger  for  the  purpose  of  protecting  their  possession ;  and  ejectment  cannot  be  maintained 
on  the  demise  of  persons  whose  title  is  shown  to  be  founded  in  wrong — as  tenants  at  suflerance, 
or  as  disseisors,  abators,  intruders,  or  other  deforciants.  But  in  the  absence  of  proof  of  ths 
ortious  nature  of  the  title  of  the  lessor,  the  bare  fact  of  possession  in  the  lessor  (or  in  the 
lessee,  if  he  be  a  real  person,  and  as  such  capable  of  being  shown  to  have  been  in  possessioo,) 
for  however  short  a  period,  will  be  sufficient  to  support  an  ejectment,  and  would  indeed  have 
been  sufficient  to  support  a  writ  of  righL  Vide  ID  E.  4,  (or  rather  49  H.  6,  the  case  having 
occurred  during  the  short  period  of  the  recaption^  as  it  was  called,  of  regal  power  by  Henry  the 
Sixth,)  fo.  18,  pi.  22;  Bro.  Abr.  tiL  Pleadings,  pi.  99;  Mien  v.  Rivington,  %  Saund.  111.  and 
note  to  that  case  in  6th  ed.  of  Wms.  Saund.,  2  Mann.  &  Ryl.  ^  12  (a). 
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treating  this  as  a  legal  demise,  and  not  as  a  mere  equitable  interest.  The 
lessor  also  would  have  an  interest  in  treating  this  as  a  lease.  The  rent  is  to 
be  paid  during  the  term,  and  is  to  commence  in  a  year  from  the  time  a  pit 
is  sunk  through  the  four-foot  coal.  This  extends  *to  boti\  the  sleep-  r»QQQ 
ing  rent  and  the  royalty  rent.  By  holding  this  to  be  an  agreement 
only,  the  right  to  recover  the  rent  would  be  postponed.  [Maule,  J.  What 
interest  do  you  contend  passed  ?]  The  interest  or  right  to  commence  ope- 
rations, an  interest  of  great  importance  to  the  parties.  There  is  another  ground 
for  supporting  this  as  a  lease.  In  Morgan  v.  Bissell^  Sir  J.  MansfieijD;  C.  J., 
says,  « I  have  known  parties  long  hung  up  at  an  inquiry  before  a  master 
in  chancery,  what  are  the  usual  covenants  ?"  So  here,  it  would  be  attended 
with  great  inconvenience  to  the  parties  if  the  right  should  be  suspended  until  all 
the  questions  which  might  be  raised  upon  the  instrument  were  finally  settled. 

TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  the  instrument  pro- 
duced in  evidence  on  the  part  of  the  plaintiff,  operated  as  a  lease,  or  was 
merely  an  agreement  for  a  lease  to  be  executed ;  and  upon  the  best  con- 
sideration I  can  give,  the  latter  appears  to  me  to  be  the  proper  legal 
construction,  and  to  be  that  contemplated  by  the  parties.  From  the  case 
of  Doe  d.  Jackson  v.  Ashbumer^  5  T.  R.  163,  downwards,  it  has  been  held, 
that  the  intention  of  the  parties,  as  appearing  upon  the  face  of  the  instru- 
ment, in  connection  with  the  surrounding  circumstances,  must  govern  its 
construction ;  but  further  or  wider  than  that  I  am  not  prepared  to  say  that 
we  have  any  tight  to  go.  Now,  in  order  to  ascertain  the  intention,  it  is 
important  to  consider  whether  possession  was  given  by  the  instrument,  and 
whether  it  contains  words  of  present  demise. 

The  words  are — "  Morgan  T.  David  hereby  agrees,  for  himself,  &c.,  to 
let  and  grant  a  lease  to  Messrs.  George  R.  Morgan,  Edward  M.  Williams, 
and  Thomas  Wayne,  the  coal,  iron-mine,  and  fire-clay,"  &c.  It  •may  r*QOQ 
be  conceded  that  the  words  "  I  agree  to  let"  do  not  make  the  in- 
strument an  agreement  only,  provided  the  rest  of  the  words  show  an 
intention  to  create  an  actual  demise :  but  they  throw  a  doubt  upon  the  in- 
tention, and  when  we  find  them  coupled  with  the  words  "and  grant  a 
lease,"  they  rather  seem  to  indicate  that  an  intention  to  execute  a  future 
,  lease  predominated,  and  at  least  leave  the  matter  in  doubt  and  uncertainty. 
Towards  the  end  of  the  instrument,  the  parties  come  back  again  to  the  use 
of  words  of  agreement.  The  tenants  say — "  We  hereby  bind  ourselves  to 
commence  sinking  a  pit  before  the  24th  of  June  next :  and  the  said  Mor- 
gan T.  David  engages  that  he  has  not  encumbered  the  said  estate,  to  pre- 
vent him  entering  into  a  lease  on  the  above  terms  and  agreement."  Now, 
it  is  very  important,  before  a  party  proceeds  to  invest  property  in  a  mine, 
to  see  that  the  proposed  lessor  has  the  power  to  grant  the  lease,  that  he  has 
not  encumbered  the  estate,  or  so  dealt  with  it  as  to  render  the  lessee  liable 
to  be  disturbed  by  one  having  title  paramount.  Again,  the  lease  is  to  con- 
tain '<the  usual  covenants,"  and  such  as  are  «  entered  into  by  the  lessor's 
brother."     Some  preliminary  proceedings  were  therefore  contemplated ;  a 
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consultation  with  some  attorney  would  be  necessary  to  enable  the  parties  to 
know  what  were  the  usual  covenants,  and  some  inquiry  as  to  what  were 
the  covenants  entered  into  by  the  lessor's  brother.  This  tends  to  show  the 
predominant  intension  of  the  parties  to  have  been  that  a  future  lease  should 
be  executed.  The  clause  at  the  end — "  And  the  said  Morgan  T.  David 
engages  to  sign  a  lease  upon  the  said  terms  as  soon  as  it  can  be  prepared  f 
shows  plainly  that  the  execution  of  a  more  formal  lease  at  some  future 
period  was  contemplated.  According  to  Pook  v.  BentUy^  2  Campb.  286, 
•9901     ^^  ^^'  ^^^'  ^^  constitute  a  lease,  it  is  necessary  'that  it  should 

appear  that  the  parties  contemplated  the  creation  of  a  present  in- 
terest (a)  in  the  subject-matter.  Here,  there  was  no  previous  possession, 
and  no  possession  is  stipulated  for.  It  is  quite  uncertain  when  the  actual 
occupation  was  to  begin,  but  it  seems  to  have  been  considered  that  suf- 
ficient opportunity  was  left  for  preparing  a  formal  lease,  there  being  no  im- 
mediate possession,  or  any  agreement  for  immediate  possession :  the  second 
test  suggested  in  many  of  the  cases,  therefore,  fails.  Another  point  is  that 
which  arose  in  Morgan  v.  Bisselly  where  it  is  said  that  strong  circumstances 
of  inconvenience  appearing  on  the  instrument,  if  it  should  be  construed  as  a 
lease,  indicate  the  intention  of  the  parties  that  it  should  operate  as  an  agreement 
only.  Are  there  here  circumstances  of  inconvenience  attending  the  con- 
struction of  this  instrument  as  a  present  demise  ?  When  is  the  rent  to  com- 
mence ?  It  is  left  quite  in  ambiguo.  No  part  of  the  surface  is  here  demised, 
and  no  way  of  getting  at  the  coal  is  alleged  to  have  been  demised.  A  grant 
of  an  easement  in  alieno  soloy  being  an  incorporeal  hereditament,  can  only  be 
by  deed.  Birdy.  Higginson,  2  A.  &  E.  696,  4  N.  &  M.  505.  Without  an 
instrument  under  seal,  the  tenants  would  not  be  entitled  to  exercise  rights  ab- 
solutely necessary  for  the  enjoyment  of  the  subject-matter  of  the  demise,  [h) 
•9911         *CoLTMAN,  J.     The  question  which  we  have  to  determine  in  the 

present  case  is,  whether  it  was  the  intention  of  the  parties  that  the 
interest  in  a  term  of  seventy  years  in  the  minerals  should  pass,  by  the  instru- 
ment signed  on  the  19th  of  February,  or  whether  its  object  was  not  merely 
to  settle  certain  terms  which  should  form  the  bases  of  a  future  lease.  In 
determining  questions  of  this  nature  great  difficulties  often  arise  ;  and  great 
diflSculty  exists  in  the  present  case,  where  we  find  nothing  in  express  terms 
to  determine  what  was  the  predominant  intention  of  the  parties.  If  there 
had  been  any  proviso  for  immediate  possession,  I  should  have  thought  it 
would  have  gone  far  to  determine  the  case.  If  I  could  see  an^ntention  to 
give  possession  immediately,  I  should  say  that  this  circumstance  added  to 

(a)  t.  c.  a  present  interesMt  terminij — ^in  other  words  a  presently  vested  right  to  enlnr  snd 
take  possession,  either  immediately  ur  at  a  fatore  period,  as  the  habendum  may  be. 

(b)  Bat  things  lying  in  grant  may  pass  as  incident  to  that  which  lies  in  liTery.  A.  setted 
of  Whiteacre  and  Blackacre,  with  no  access  to  Whiteacre  but  over  Blackacre,  demises  Whit»> 
acre  to  B.  6y  parol :  B.  has  a  way  over  Blackacre,  as  incident  to  the  demise,  or,  as  it  is  called, 
as  a  way  of  necessity.  So,  by  a  sale  of  growing  timber,  a  right  of  ingress  and  egress  over  the 
Innd  passes.  The  vendee  of  fish  in  a  pond  cannot  cut  down  the  banks  of  the  pond^ — ooC 
W^ause  he  has  no  deed,  but  because  the  fish  may  be  taken  in  nets.  Fits.  Abr.  tit  Btfn, 
pi.  237. 
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the  other  matters,  would  iDduce  me  to  hold  the  instrument  to  be  a  lease. 
But  the  only  stipulation  bearing  on  the  possession  is,  that  the  lessors  of  the 
plaintifT  shall  commence  sinking  a  pit  at  some  indefinite  period  before  the 
14th  of  June.  Another  test  has  been  suggested — the  convenience  of  the 
parties:  and  my  brother  Channell  contendsfthat  it  was  for  the  interest  of 
both  parties,  and  particularly  for  the  interest  of  the  landlord,  that  the  instru- 
ment should  enure  as  a  lease.  I  cannot  think  that  it  would  be  for  the 
interest  of  the  landlord  to  allow  possession  to  be  taken  under  such  an 
instrument.  The  rent  is  not  to  commence  until  the  expiration  of  a  year 
from  the  sinking  of  the  pit  through  the  four-foot  coal.  When  that  is  to  be 
done,  is  altogether  undefined  :  there  is  nothing  to  compel  the  lessees  to  cut 
through  the  four-foot  coal,  and  it  might  be  to  the  interest  of  the  grantees 
never  to  do  so  ;  and  so  no  rent  would  become  payable  at  all.  It  is  often 
worth  while  to  take  a  lease  in  order  to  keep  coal  out  of  the  market.  It  is 
diflBcult  to  conceive  how  any  person  who  contemplated  an  engagement  for 
seventy  years  could  enter  into  so  blind  a  bargain. 

•Maule,  J.  I  also  think  that  the  rule  should  be  discharged.  The  r#QQo 
question  is,  whether  the  instrument  given  in  evidence  amounts  to  a 
present  demise,  or  is  to  be  carried  into  eflfect  by  a  writing  under  seal; (a) 
and  that  question,  as  was  properly  admitted  by  my  brother  Channell j  is  to 
be  determined  by  the  intention  of  the  parties.  Looking  at  the  terms  of  the 
instrument,  and  the  nature  of  the  property,  we  have  to  say  whether  it  was 
intended  by  these  parties  that  an  interest  in  land  should  pass  by  that  instru- 
ment. Whatever  doubt  may  exist  in  other  cases,  I  think  we  have  here 
abundant  materials  to  remove  all  doubt.  It  is  admitted  that  the  intention 
of  the  parties  could  not  be  completely  carried  into  effect  without  an  instru- 
ment under  s^al.  The  easement  of  depositing  rubbish  on  the  surface  in 
sinking  the  pit,  and  of  breaking  into  the  soil,  and  of  making  a  wharf,  which 
forms  a  very  material  part  of  the  contract,  could  not  pass  by  this  unsealed 
instrument,  inasmuch  as  it  is  a  thing  that  lies  in  grant.  My  brother  Chan- 
nell says,  that  although  such  easements  would  not  pass  because  they  lie  in 
grant,  the  parties  may  have  not  considered  what  lie  in  grant  and  what  did 
not.  I  think  it  very  likely  that  none  of  these  parties  knew  what  does  or 
does  not  lie  in  livery.  But  I  think  also  that  the  parties  supposed  that  their 
object  could  not  have  been  effected  without  a  regular  lease.  They  would 
therefore  come  to  the  same  conclusion,  as  the  most  skilful  conveyancer 
would  have  done. 

It  has  been  contended  by  my  brother  WUde^  that  the  subsequent  conduct 
of  the  parties  may  be  looked  at  to  ascertain  their  intention  at  the  time  of 
contracting ;  for  •which  he  cites  a  dictum  of  my  Lord  Chief  Justice  i-^qqq 
in  Doe  dem.  Pierson  v.  BieSy  8  Bingh.  178,  1  M .  &  Scott,  259.     *■ 

(a)  Under  the  7  &  8  Vict  c  76,  all  leases  of  land  in  wridug  were  to  be  by  deed.  That 
statute  was  repealed  by  the  8  dr  9  Vict  c  106,  which  requires  a  deed  only  where  a  lease  is 
required  by  law,  to  be  in  writing  Leases  of  things  lying  in  livery  for  less  than  three  years, 
were  not  required  by  law  to  be  in  writing,  and  leases  of  things  lying  in  grant  could  only  be  by 
deed. 
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The  question  there  was,  whether  the  instrument  had  reference  to  the  demise 
of  a  house  which  was  out  of  repair,  aud  which  it  was  necessary  that  the 
tenant  should  take  possession  of,  for  the  purpose  of  doing  the  repairs,  foi 
some  time  before  such  possession  could  be  beneficial.  That  case  turned 
upon  the  state  of  the  property  at  the  time,  and  it  proves  nothing  as  to  the 
admissibility  of  collateral  acts  of  the  parties  for  the  purpose  of  ascertaining 
what  had  been  their  intention  at  the  time  of  contracting.  Here,  if  the 
parties  had  at  any  time  afterwards  said  what  estate  they  took  under  this 
instrument,  their  statements  would  have  been  evidence  against  themselves. 
The  instrument  contains  a  provision  for  beginning  to  work  before  the  24th 
day  of  June,  1838.  The  rent  is  not  to  commence  before  twelve  months 
afler  a  pit  is  sunk  through  the  four-foot  coal.  The  lease  would  point  out 
when  the  lessees  were  to  get  through  the  four-foot  coal,  and  thereby  fix  the 
period  for  the  commencement  of  the  rent.  I  entertain  not  the  smallest 
doubt  that  the  instrument  was  intended  as  an  agreement  for  a  future  lease. 

Erle,  J.  I  also  am  of  opinion  that  this  instrument  is  an  agreement 
only,  and  does  not  amount  to  a  lease.  It  is  to  be  construed  with  reference 
to  the  apparent  intention  of  the  parties  and  the  nature  and  to  the  stale  of 
the  subject-matter.  Mineral  property  requires  a  most  definite  statement  of 
the  rights  of  the  parties.  If  this  instrument  was  to  operate  as  a  lease,  all 
parties  would  be  material  sufferers.  The  lessees  are  not  bound  to  work 
through  the  four-foot  coal ;  and  therefore  no  certain  rent  is  reserved :  on  the 
other  hand,  the  lessees  would  have  no  means  of  access,  (a)  In  mining 
♦9Q41  P^'op^rty  it  is  •necessary  to  have  power  to  deposit  rubbish.  Under 
this  instrument  the  lessees  would  have  no  right  to  that  easement. 
It  appears  by  no  means  clear  that  if  a  lease  had  been  tendered  to  the  lessor 
for  execution  in  the  form  contained  in  this  instrument,  he  would  have  been 
bound  to  execute  it.  And  on  the  other  hand,  if  there  were  no  title  in  the 
lessor,  the  lessees  would  not,  I  think,  be  bound  to  accept  a  lease. 

Rule  discharged. 

(a)  Sed  Tide  supiii  p.  990,  note  (r). 
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A.  by  indenture  demised  to  B.,  for  ten  years,  the  dividends  to  be  declared  on  certain  railway 
shares,  at  a  certain  yearly  rent,  payable  half-yearly.  In  covenant  by  A.,  against  B.,  upon 
this  deed,  the  declaration  alleged  that  A.  was  a  member  of  the  company,  "  arii  as  such  icni 
poisessed  of  or  entitled  to  certain  shares  therein,  &c :  the  declaration  then  set  out  the  inden- 
ture, and  alleged  a  breach  of  a  covenant  to  pay  the  rent  B.  pleaded  **  that  A.,  at  the  time 
of  the  making  of  the  indenture,  was  not  possessed  of,  or  entitled  to,  the  said  shares,"  dec  :— 
Ueldf  that  B.  was  estopped  .by  his  deed  from  so  pleading  ;  and  that  A.  might  take  advantag* 
of  the  estopfiel,  upon  demurrer. 

Covenant.  The  declaration  stated,  that,  at  the  time  of  the  making  of 
the  deed  thereinafter  mentioned,  the  plaintiff  was  a  member  of  the  Norh- 
Midland-Railway  Company,  and,  as  such>  was  possessed  ofy  or  eidULl .'., 
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certain  shares  therein^  to  wit,  shares  equivalent  to  twenty  shares  of  100/.  in 
amount,  with  the  dividends  payable  thereupon  half-yearly,  or  otherwise  when 
and  as  the  same  should  be  thereafter  declared,  and  made,  by  the  company; 
and  that  before  the  commencement  of  the  suit,  to  ^it,  on  the  20th  of  No- 
vember, 1841,  by  a  certain  indenture,  bearing  date  the  day  and  year  afore- 
said, and  made  between  the  plaintiff  and  the  defendant,  it  was  recited,  that 
the  plaintiff,  at  the  time  of  the  making  of  these,  was  a  member  of  the  North- 
Midland-Railway  Company,  and,  as  such,  was  possessed  of,  or  entitled  to, 
certain  shares  therein,  equivalent  to  twenty  *shares  of  100/.  each  r«QQt 
in  amount,  with  the  dividends  payable  thereupon  half-yearly,  or 
otherwise  when  and  as  the  same  should  be  thereafter  declared,  and  made, 
by  the  company ;  that  it  was  therein  also  recited  that  the  plaintiff  had  agreed 
to  demise  to  the  defendant,  for  the  term  of  ten  years,  from  the  1st  of  July 
then  last  past,  the  dividends  to  be  declared  and  made  upon  the  said  shares 
within  the  said  term,  after  the  day  of  the  date  of  the  said  deed,  at  the  yearly 
rent  of  100/.,  payable  half-yearly,  and  under  and  subject  to  the  proviso, 
covenants,  stipulations,  and  agreements  thereinafter  contained ;  and  in  pur- 
suance and  performance  of  the  said  agreements,  and  for  carrying  the  same 
into  efTect,  and  also  in  consideration  of  the  yearly  rent,  covenants,  and 
agreements  thereinafter  reserved  and  contained,  and  by  the  defendant,  his 
executors,  &c.,  to  be  paid,  &c.,  the  plaintiff  did  by  the  said  deed  demise 
and  set,  unto  the  defendant,  all  such  dividends  as  should,  from  and  afler 
the  date  and  execution  of  the  deed,  during  the  said  term  often  years  arise, 
accrue,  be  made,  declared,  or  grow  due  or  payable,  half-yearly  or  other- 
wise, from,  upon,  or  in  respect  of  twenty  shares  of  100/.  each  in  amount, 
in  the  said  undertaking  or  concern  of  the  North-Midland-Railway  Company, 
including  the  dividends  (if  any)  which  should  be  made  or  declared  in 
respect  of  the  said  shares  for  the  half-year  ending  the  1st  of  July,  1851, 
although  such  dividend  might  not  be  actually  made  or  declared  before  the 
month  of  August  following;  and  all  the  power  and  authority  of  the  plaintiff 
to  demand,  recover,  and  receive,  and  give  effectual  acquittances,  releases, 
and  discharges  for  the  same  dividends,  and  every  or  any  of  them :  Haben- 
dum unto  the  defendant,  his  executors,  &c.,  for  the  term  of  ten  years,  to 
be  computed  from  the  1st  of  July  then  last  past,  yielding  and  paying  there- 
fore, during  the  said  term,  unto  the  plaintiff,  her  executors,  &c.,  the  yearly 
rent  of  100/.  by  •two  equal  half-yearly  payments,  on  the  12th  of  r#Q9g 
February  and  the  12th  of  August  in  each  year,  without  any  de- 
duction, &c. — the  first  halt-yearly  payment  thereof  to  be  made  on  the  12th 
of  February  then  next  ensuing.  [Covenant  for  payment  of  rent;  and  pro- 
viso for  re-entry  for  non-payment.]  Breach — that,  after  the  making  of  the 
deed,  and  during  the  term,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  12th  of  August,  1842,  a  large  sum  of  money,  to  wit,  50/.  of 
the  moneys  by  the  deed  made  payable  to  the  plaintiff  as  aforesaid,  for  one 
half-year  of  the  said  term,  ending  on  the  day  and  year  last  aforesaid,  be- 
came and  was  due  and  owing  from  the  defendant  to  the  plaintiff;  ana, 
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although  certain  dividends  on  the  said  shares,  amounting  to  20/.,  being  tbf 
whole  amount  then  due  and  payable  in  respect  thereof,  were  afterwards,  aod 
more  than  thirty  days  after  the  said  sum  of  50/.  so  became  due  and  payable 
as  aforesaid,  and  before  the  breach  of  covenant  thereinafter  next  mentioned, 
to  wit,  on  the  15th  of  September,  1842,  taken  and  accepted  by  the  plain- 
tiif  in  payment  and  satisfaction  of  the  like  sum  of  20/.,  parcel  of  the  said 
sum  of  50/.,  and  the  amount  of  such  dividends  so  taken  and  accepted  as 
<iforesaid  was  then  credited  by  the  plaintiff  in  account  with  the  defendant, 
in  pursuance  of  the  proviso  in  the  deed  in  that  behalf  contained ;  of  all 
which  the  defendant  then  had  notice;  and  although  the  sum  of  25/.,  other 
parcel  of  the  said  sum  of  50/.,  was  afterwards,  to  wit,  on,  &c.,  aforesaid, 
paid  by  the  defendant  to  the  plaintiff  in  part  performance  of  the  said  cove- 
nant ;  yet  the  sum  of  5/.,  being  the  residue  of  the  said  sum  of  50/.,  still 
was  in  arrear  and  unpaid  to  the  plaintiff,  contrary  to  the  said  covenant. 
[The  declaration  then  set  out  two  other  short  payments,  and  one  entire  non- 
payment by  the  defendant,  the  two  former  leaving  17/.  10*.  and  20/.,  and 
•9971  ^^^  ^^^^^^  ^^^'  ^"^  •!  which  several  sums  of  5/.,  17/.  IO5.,  *20/., 
and  50/.,  amounting  to  a  large  sum  of  money,  to  wit,  92/.  10«., 
and  every  part  thereof,  the  defendant,  although  often  requested  so  to  do, 
had  neglected  and  refused,  and  still  did  neglect  and  refuse  to  pay  to  the 
plaintiff,  contrary  to  the  covenant  of  the  defendant,  and  the  tenor  and  effect, 
true  intent  and  meaning,  of  the  said  deed,  &c.     Profert  of  the  deed. 

The  defendant  set  out  the  deed  upon  oyer,  and  pleaded — ^that  the  plain- 
tiff, at  the  time  of  the  making  thereof,  yras  not  possessed  of,  or  entitled  to, 
shares  in  the  North-Midjand-Railway  Company  equivalent  to  twenty  shares 
of  100/.  in  amount,  with  the  dividends  payable  thereupon,  modo  et  forma. 

The  special  demurrer,  assigning  for  causes — that  the  defendant  was  es- 
topped by  his  deed  from  pleading  such  plea — that  the  plea  attempted  to  put 
in  issue  matter  of  inducement,  not  forming  part  of  the  ground  of  action— 
that  the  matter  attempted  to  be  put  in  issue  was  immaterial,  and  might  be 
rejected  without  affecting  the  plaintiff's  right  to  recover,  and  could  not  be 
regarded  as  a  part  of  the  consideration  for  the  deed,  or  as  a  condition  pre- 
cedent— that  the  traverse  was  too  large,  and  attempted  to  put  in  issue  the 
equivalent  amount  of  the  shares  stated  to  be  possessed  by  the  plaintiff,  al- 
though the  said  equivalent  amount  was  mentioned  under  a  videHcd^  and 
the  allegation  was  only  form,  or,  at  most,  part  of  an  immaterial  statement. 
Joinder.(a) 

Chaiinell^  Serjt.,  in  support  of  the  demurrer.     The  allegation  in  the  de- 
claration, that  the  plaintiff  was  a  member  of  the  North-Midland-Railway 
*9981     ^^"^P^^yj  ^^^  possessed  of  twenty  shares  therein,  was  wholly  •un- 
necessary ;  it  is  merely  stated  by  way  of  inducement,  and  is  not  the 
proper  subject  of  a  traverse.     The  declaration  might  have  commenced  by 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff  were  as  follow :— «<  The 
plaintiff  will  rely  upon  the  etftoppel,  and  contend  that  the  plea  puts  in  issue  matter  of  induoe> 
ment,  and  that  the  issue  is  immaterial,  and  the  traverse  too  large." 
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merely  setting  out  the  indenture.  It  appears  by  the  deed  that  the  defendant 
undertook  to  farm  the  plaintiff's  shares.  This  is  the  ordinary  case  of  lessor 
and  lessee ;  and  the  defendant  is  estopped  from  setting  up  the  defence  of 
vrhich  he  is  now  attempting  to  avail  himself.  In  Litt.  §  58,  it  is  said  to  be 
<<  a  good  plea  for  the  lessee  to  say  that  the  lessor  had  nothing  in  the  tene- 
ments at  the  time  of  the  lease,  except  the  lease  be  made  by  deed  indented, 
io  which  case  such  plea  lieth  not  for  the  lessee  to  plead,  "(a)  In  his  com^ 
ment  on  this  section.  Lord  Coke  (Co.  Litt.  47  b)  says :  <'  And  the  reason 
of  this  is,  for  that  in  every  contract  there  must  be  quid  pro  quo ^  for,  contrac- 
tus est  quasi  actus  contra{b)  actum;  and  therefore,  if  the  lessor  had  nothing 
in  the  laud,  the  lessee  hath  not  quid  pro  quoy  nor  any  thing  for  which  he 
should  pay  any  rent.  And  in  that  case  he  may  also  plead  that  the  lessor 
non  dimisity{c)  and  give  in  evidence  the  other  matter.  If  the  lease  be  made 
by  deed  indented,  then  are  both  parties  concluded ;  but,  if  it  be  by  deed- 
poll,  the  lessee  is  not  estopped  to  say  that  the  lessor  had  nothing  at  the  time 
of  the  lease  made."  And  he  puts  this  case :  <<  A.,  lessee  for  the  life  of  B., 
makes  a  lease  for  years  by  deed  indented,  and  after  purchases  the  reversion 
in  fee.  B.  dieth ;  A.  shall  avoid  his  own  lease,  for  he  may  confess  and 
avoid  the  lease,  which  took  effect  in  point  of  interest,  and  determined  by  the 
death  of  B.  But,  if  A.  had  nothing  in  the  land,  and  *made  a  lease  r*QQQ 
for  years  by  deed  indented,  and  after  purchased  the  land,  the  lessor 
is  as  well  concluded  as  the  lessee  to  say  that  the  lessor  had  nothing  in  the 
land  ;  and  here  it  worketh  only  upon  the  conclusion,  and  the  lessor  cannot 
confess  and  avoid,  as  he  might  in  the  other  case."  [Maule,  J.  Can  you 
set  up  an  estoppel  without  pleading  it  ?]  Here  that  is  not  necessary,  for  it 
already  appears  upon  the  record.  Bowman  v.  Taylor,  2  Ad.  &  £.  278, 
shows  not  only  that  there  may  be  an  estoppel  by  matter  of  recital,  but  also 
that,  where  the  point  of  estoppel  appears  on  the  pleadings,  advantage  may 
be  taken  of  it  on  demurrer.  It  is  submitted,  therefore,  that,  here  the  de- 
fendant is  estopped  from  denying  the  plaintiff's  possession  of  the  shares. 

Secondly,  the  traverse  is  also  improper,  inasmuch  as  it  is  confined  to  the 
time  of  entering  into  the  agreement.  It  is  consistent  with  such  traverse  that 
the  moment  after  the  making  of  the  agreement  the  plaintiff  had  his  title  per- 
fected. 

A  further  objection  is,  that  this  is  attempted  to  be  put  in  issue  as  though 
it  were  a  condition  precedent  that  the  plaintiff  possessed  the  twenty  shares. 
The  traverse  does  not  go  the  whole  of  the  consideration ;  Boone  v.  Eyre, 
1  H.  Bla.  273,  n.,  2  W.  Blac.  1312 ;  notes  to  Pordage  v.  Cole,  1  Wms. 
Saund.  319. 

Byles,  Seijt.,  (with  whom  was  Hoggins,)  contra.     It  is  submitted  that 

(o)  See  the  note  to  Doe  d.  BuUer  ▼.  MUU,  4  N.  A,  M.  29 ;  Sir  W.  Jonei,  315,  459 ;  n  T. 
R.  441 ;  6  N.  &  M.  64.,  643;  ant^,  715,  719,  728,  n.,  antd,  Vol.  I.  129,  142,  Vol.  IV.  147 
ii.,215. 

(6)  The  tenn  appearing  to  be  derived  not  from  contra  but  from  rum,  toniraho  being  run 
traho. 

(c)  Vide  Taylor  ▼.  Nudham,  2  Taunt.  278. 

VOL.  VII.  76  3E 
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the  plea  is  good.      If  the  declaration  had  commenced  in  the  ordiniry 
way,  by  stating  the  indenture,  the  defendant  might  have  been  estopped 
from  denying  the  plaintiff's  title  to   the  shares.      But  the  plsdntiflT  has 
deprived  herself  of  the  right  to  rely  on  the  estoppel,  by  setting  out  upon 
the  record  as  a  substantive  and  independent  allegation,  the  fact  that  the 
•10001    P'^^'^^^^  ^^^  possessed  of  twenty  shares  in  this  company.     •Id 
^    Palmer  v.  Ekins,  2  Ld.  Raym.  1550, 2  Stra.  817, 1  Barnard.  103, 
matter  was  put  in  issue  which  could  not  have  been  done  if  the  opposite 
party  had  pleaded  properly.-    [Tindal,  C.  J.     May  not  a  party  avail  him- 
self of  an  estoppel  by  demurring,  where  the  matter  of  estoppel  appears  on 
the  record,  as  well  as  by  pleading  it?     Could  not  the  plaintiff  have  replied 
the  indenture,  and  relied  on  the  estoppel  in  it?  and,  if  so,  why  may  she  not 
demur,  the  estoppel  appearing  on  the  record  ?]     It  is  submitted  that  the 
plaintiff  could  not  have  pleaded  such  replication.     Suppose  a  rejoinder  that 
the  indenture  was  obtained  by  fraud,  the  existence  of  the  indenture  would 
remain  untraversed  on  the  record.     No  case  has  been  cited  to  show  that 
such  a  traverse  cannot  be  taken  where,  besides  the  indenture,  a  substantive 
fact  is  alleged,  the  admission  of  which  might  prejudice  the  defendant. 
[Tindal,  C.  J.     In  Palmer  v.  Ekins  it  is  laid  down  that  if  it  appears  on 
the  record,  the  opposite  party  m^y  demur j  and  need  not  reply  the  estoppel.] 
In  Bowman  v.  Taylor  this  difficulty  did  not  arise ;  for  there,  the  declaration 
commenced  by  setting  out  the  indenture.    Here,  the  fact  is  stated  as  wholly 
independent  of  the  indenture.     There  is  no  averment  that  the  shares  men- 
tioned in  the  declaration  are  the  same  as  those  mentioned  in  the  indenture. 
[Maule,  J.     If  they  are  the  same,  then  the  estoppel  applies ;  if  not,  the 
allegation  is  as  immaterial  as  if  the  plaintiff  had  averred  that  she  was  pos- 
sessed of  a  gray  horse.] 

Per  Curiam  ;  Judgment  for  the  plaintiff. 

(n)  In  that  caae  it  was  held  that  if  A.  by  indenture  demise  to  B.  lands  in  wnich  A.  has 
nothing,  and  A.  afterwards  purchases  the  lands  in  ftf^  and  sells  them  to  C.  hahtwuimm  to  C.  and 
his  heirs,  C.  shall  be  estopped.  It  is  to  be  observed,  that  in  Palmer  v.  Ekin*  the  estate  in  in- 
terest, as  well  as  the  estate  by  estoppel,  was  9.  fee  t^ple  ;  and  see  ante,  716,  720.  See,  as  to  the 
necessity  of  coincidence,  in  quantity  of  estate,  ante,  728,  n. 


•1001]  •HALL  ».  IVE.     JVw.  5. 

A  plaintiff  was  allowed,  by  a  rule  absolute  in  the  first  instance,  to  prosecute  in  formd  pavptrit^ 
a  suit  already  commenced. 

Halcombe,  Serjt.,  after  a  verdict  for  the  defendant,  and  a  rule  absolute  for 
a  new  trial,  moved  on  the  part  of  the  plaintiff,  for  leave  to  proceed  in  the 
action,  in  formd  pauperis.  That  such  leave  may  be  granted  pendente  lUe 
appears  from  Doe  d.  Ellis  v.  Owens^  9  M.  &  W.  455 ;  Brunt  v.  Wardle, 
3  Mann.  &  Gr.  534,  4  Scott,  N.  R.  188. 

Tindal,  C.  J.  As  that  point  is  now  clearly  setded,  you  may  take  a  rule 
absolute  in  the  first  instance.  Rule  absolute* 
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RUSSELL  V.  KNOWLES.    JVw.  9. 

The  affidavit  in  sapport  of  an  application  for  a  di$tring€u,  raiut  show  that  the  calls  were  made 

at  the  diceUing-kouse  of  the  defendant 
Calls  at  the  defendant's  office  are  insufficient 

DowLiNG,  Serjt.)  moved  for  a  distringas.  Hisaffids^vit  stated  the  requisite 
Damber  of  calls  and  appointments ;  but  it  appeared  that  they  had  been 
made,  not  at  the  defendant's  dwelling-house,  but  at  his  qfice. 

Maule,  J.  The  calls  should  have  been  m^de  at  the  dwelling-house  of 
the  party.  Rule  refused. 


•GRIFFITHS  V.  DUNNETT.     JVov.  20.  [•1002 

To  a  count  in  trespass  for  assaulting  the  plaintiff  on  board  a  ship  on  the  high  seas,  and  forcing 
and  compelling  him,  he  then  being  sick,  to  stand  and  remain  standing  on  the  deck  for  the 
space  of  one  hour,  a  plea  justifying  the  forcing  and  compelling  the  plaintiff  to  stand  and 
remain  standing  upon  the  deck,  is  bad,  as  being  pleaded  to  that  which  is  mere  matter  of 
aggravation. 

Trespass.  The  second  count  of  the  declaration  stated  that  the  defend- 
ant, on,  &c.,  with  force  and  arms,  assaulted  the  plaintiff  on  board  of  a  cer- 
tain vessel,  on  the  high  seas,  and  then,  with  great  violence,  beat,  struck, 
and  knocked  down  the  plaintiff,  and  then  also  forced  and  compelled  the 
plaintiff'^  then  being  very  sick,  weak,  and  disordered,  to  stand  and  remain 
in  a  standing  posture^  upon  the  deck  of  ilve  vessel  for  a  long  time^  to  unt^  one 
houry  until  the  plaintiff,  from  weakness  and  exhaustion,  sank  and  fell  down, 
and  was  wholly  unable  to  stand ;  whereby  the  plaintiff  then  became  and 
was,  and  continued  for  a  long  time  thence  to  be  very  sick,  weak,  and  dis- 
ordered. 

The  defendant  pleaded,  fifthly,  as  to  forcing  and  compelling  the  plaintiff^ 
to  stand  and  rem/iin  in  a  standing  position  upon  the  deck  of  the  said  vessel 
a  justification  on  the  ground  of  insubordination. 

Special  demurrer,  assigning  for  causes  amongst  others,  that  the  part  of 
the  count  to  which  the  plea  was  pleaded  was  alleged  in  the  said  count 
either  as  matter  of  aggravation  only  or  as  part  only  of  one  act  of  trespass, 
the  whole  of  which  act  of  trespass  was  not  confessed  by  the  plea ;  and 
therefore  the  plea  attempted  to  put  in  issue  matter  not  issuable,  or  to  put  in 
issue  part  of  one  indivisible  act  of  trespass.     Joinder. 

C  Jones  J  Serjt.,  was  tc  have  argued  in  support  of  the  demurrer;  but  the 
court  called  upon 

Channelly  Serjt.,  to  sustain  the  plea.  The  plea  is  good,  and  confesses 
and  avoids  one  of  the  trespasses  charged  in  the  declaration,  viz.,  the  forcing 
and  compelling  the  *plaintiff  to  stand  up  on  the  deck  of  the  vessel,  f^iqao 
[TiNDAL,  C.  J.  Is  that  a  substantive  trespass  ?  Suppose  it  were 
the  only  allegation  in  the  declaration,  would  it  be  a  trespass  ?]  It  is  a  sort 
of  imprisonment.  It  is  clear  that  a  false  imprisonment  is  a  separate  tres** 
pass.   In  an  action  for  trespass  and  false  imprisonment,  the  plea,  after  justi- 
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fying  the  assault,  proceeds  to  justify  the  forcbg  the  plaintifi*  along  the  par- 
ticular street. 

TiNDAL,  C.  J.  In  the  case  put,  the  false  imprisonment  is  prefaced  by 
the  word  «  seized  ;"  there  is  a  continuing  trespass.  Here,  it  might  be  thai 
the  only  thing  done  was,  that  the  defendant  was  forced  to  stand  up :  there 
might  be  no  seizing.  The  plea  seems  to  me  to  be  bad,  as  addressing  itselt 
to  matter  of  aggravation  only. 

The  rest  of  the  court  concurred.  Judgment  for  the  plaintiff. 


LEWIS  and  Others  v.  MARSHALL  and  Another.     JVbv.  23. 

The  jury  having  found  a  verdict  for  the  defendanfai  upon  the  first  count,  contraiy  to  the  evi- 
dence and  to  the  judge's  direction,  and  for  the  plaintiffi  on  the  second  and  third  counts,  a 
rule  nisi  was  granted  for  a  new  trial ;  on  the  discussion  of  which  it  was  agreed  that  the  court 
should  decide  upon  the  construction  of  the  contract  declared  on  in  the  first  count,  and,  if 
they  should  think  certain  evidence  which  had  been  rejected  at  the  trial  admissible,  should  de 
termine  as  to  the  effect  of  it.  The  court  directed  that,  instead  of  a  new  trial,  the  verdict 
which  had  been  found  for  the  defendants  on  the  first  count  should  be  set  aside  on  the  utual 
tenm,  and  be  entered  for  the  plaintifis  for  such  sum  as  should  be  ascertained  between  the 
parties  under  the  agreement  entered  into.  The  parties  having  agreed  as  to  the  amount  of  the 
verdict  i^^Held,  that  the  plaintifis  were  not  entitled  to  the  costs  of  the  trial  as  to  that  issoe. 

Assumpsit  by  the  owners  of  the  Stratheden,  against  ship-brokers,  charging 
them,  in  the  first  count,  with  a  breach  of  a  contract  to  procure  for  the  plain- 
•10041  ^^^'®  ^^*P  *^  ^^"  cargo  for  Sydney,  "the  rates  of  freight  for  which 
would  average  405.  per  ton,  and  at  least  nine  cabin  passengers, 
passage  money  average  75/.,"  and,  in  the  second  count,  with  not  collecting, 
accounting  for,  and  paying  over  the  balance  of  freights  collected  by  them, 
pursuant  to  their  contract.  The  declaration  also  contained  counts  for 
money  paid,  money  had  and  received,  &c. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  the  last 
Michaelmas  term,  it  appeared  that  the  average  rate  of  freight  for  goods  put 
on  board  the  Stratheden  by  the  defendants  amounted  to  32^.  only  per  ton, 
instead  of  40^.,  as  specified  in  the  guaranty  declared  on  in  the  first  count; 
but  that,  besides  the  goods  so  shipped,  the  defendants  had  put  on  board 
several  steerage  passengers  for  the  voyage,  and  that  the  passage  money  paid 
by  such  steerage  passengers,  (15/.  per  head,)  after  deducting  therefrom  the 
expense  of  their  diet,  and  the  allowance  to  be  made  for  the  tonnage  occupied 
by  them  and  their  necessary  stores,  when  added  to  the  freight  of  the  cargo^ 
made  the  average  earnings  of  the  whole  ship  amount  to  more  than  40s.  per 
ton.  The  contract  was  performed  as  to  the  cabin  passengers :  but,  as  to 
the  cargo,  it  was  insisted  on  the  part  of  the  plaintifis  that  it  had  not  been 
performed.  On  the  part  of  the  defendants,  parol  evidence.was  oflfered  to 
show  that  the  terms  «  cargo"  and  "  freight,"  when  used  in  such  a  contract, 
and  with  reference  to  such  a  voyage,  by  the  general  usage  and  course  of 
the  trade,  comprised  not  only  "cargo"  and  "freight"  in  the  strict  and 
proper  sense  of  those  words,  as  applicable  to  goodsy  but  also  steerage  pas 
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sengers,  and  the  net  profit  arising  from  their  passage  money.  On  the  other 
hand,  it  was  insisted  that  this  description  of  evidence  was  inadmissible,  the 
terms  of  the  contract  being  precise  and  free  from  ambiguity.  His  lordship 
received  the  evidence;  but,  conceiving  that  it  ought  not  to  have  been 
received,  he  ultimately  declined  to  leave  it  to  the  jury  as  *a  medium  r*iQQ5 
of  interpretation,  telling  them  that  the  words  must  be  construed  ^ 
according  to  their  plain  and  ordinary  meaning,  and  that  the  legal  effect  of 
the  contract  was,  that  the  brokers  engaged  to  procure  a  full  cargo  of  goodSy 
(properly  so  called,)  which  should  average  a  freight  of  40^.  per  ton,  which 
they  had  failed  to  do ;  and  he  directed  the  jury  to  find  their  verdict  on  the 
first  count  for  the  phdiitiffs.  The  jury  nevertheless  returned  a  verdict 
for  the  defendants  on  the  first  and  third  counts,  and  for  the  plaintiffs  on  the 
second,  damages  18/.  In  the  following  term  the  plaintiffs  obtained  a  rule 
nisi  for  a  new  trial,  and  upon  the  argument  it  was  agreed  between  the  parties 
Ihat  the  court  should  decide  upon  the  construction  of  the  contract,  and,  if 
rhey  should  think  the  parol  evidence  admissible,  should  determine  as  to  the 
effect  of  it.  After  time  taken  to  consider,  the  court,  in  the  last  Trinity 
vacation,  (a)  directed  that,  instead  of  a  new  trial,  the  verdict  on  the  first 
count  should  be  set  aside  on  the  usual  termSy  and  be  entered  for  the  plain- 
tiffs, for  such  sum  as  should  be  ascertained  between  the  parties  under  the 
agreement  entered  into. 

It  was  ultimately  arranged  that  a  verdict  should  be  entered  for  the  plain- 
tiffs on  the  first  count  for  123/.  ll*.  2d. 

Sir  T.  Wilde  J  Serjt.,  on  a  former  day  in  this  term,  moved  to  enter  the  ver- 
dict on  the  first  count  for  the  above  sum  in  the  usual  way,  as  a  verdict  of 
the  jury,  corrected  by  the  subsequent  decision  of  the  court. 

Shee,  Serjt.,  now  showed  cause.  It  is  submitted  that  the  plaintiffs  are 
not  entitled  to  the  costs.  If  this  had  been  the  ordinary  case  of  a  verdict 
against  evidence,  a  new  trial  would  not  have  been  granted  except  on 
•payment  of  costs  by  the  unsuccessful  party.  Under  very  special  r#iQQg 
circumstances,  or  where  a  new  trial  is  for  misdirection,  it  may  be  ^ 
granted  without  costs.  But  in  neither  case  would  the  unsuccessful  party  be 
entitled  to  costs.  Nothing  was  said  about  costs  on  the  discussion  of  the 
rule.  [Erle,  J.  If  the  costs  were  ordered  to  abide  the  event,  the  defend- 
ants would  have  them  upon  succeeding  on  the  second  trial ;  but  if  the  plain- 
tiffs succeeded  on  the  second  trial,  they  could  not  have  the  costs  of  the  first 
trial.]  The  agreement  merely  put  the  court  in  the  place  of  a  second  jury, 
and  there  is  nothing  in  it  to  exclude  the  court  from  exercising  its  discretion. 
The  judgment  of  the  court  directing  the  verdict  on  the  first  count  to  be  set 
aside  on  the  usual  terms,  would  rather  appear  to  give  the  costs  to  the  de 
fendants.         * 

Sir  T.  Wilde  J  Serjt.,  in  support  of  his  rule.  The  verdict  on  the  first  count 
was  clearly  perverse,  as  the  Chief  Justice  directed  the  jury  to  find  for  the 
plaintiffs  ;  and  a  new  trial  would  have  been  granted,  as  a  matter  of  course, 

(a)  yid«  antd,  746. 
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without  costs.  In  order  to  avoid  the  useless  expense  of  a  second  trial,  the 
plaintiffs  by  the  agreement  compromised  their  claim  for  damages,  and  con- 
sented that  the  court  should  take  into  their  consideration  the  effect  of  certain 
evidence  which  clearly  was  not  admissible.  The  fair  construction  of  the 
agreement  is,  that  the  defendants  were  to  be  placed  in  the  same  position  as< 
to  costs  as  that  in  which  they  would  have  stood  if  the  jury,  in  the  first  in- 
stance, had  done  their  duty.  Nothing  was  said  at  the  time  about  costs,  for 
each  party  was  aware  of  the  consequences  which  would  follow  from  the 
verdict  being  entered  one  way  or  the  other.  When  the  Lord  Chief  Justice, 
in  his  judgment,  said  that  the  verdict  was  to  be  set  aside  on  the  usual  terms, 
•  1 0071  ^^*  lordship  had  forgot  for  the  moment  how  the  case  stood.  [•Tin- 
DAL,  C.  J.  I  rather  think  I  used  those  words  in  order  to  leave  the 
matter  open,  as  neither  party  had  said  any  thing  as  to  costs.] 

TiNDAL,  C.  J.  I  agree  that  the  proper  point  for  the  consideration  of  the 
court  is,  what  was  the  intention  of  the  parties  in  entering  into  the  agreement. 
In  order  to  arrive  at  their  meaning,  we  must  look  at  their  situation  at  the 
time.  There  was  a  verdict  for  the  defendants  on  the  first  count,  against  the 
express  opinion  of  the  judge  who  tried  the  cause.  There  can  be  no  doubt, 
therefore,  that  the  court  would  have  set  aside  that  verdict,  without  costs. 
In  order  to  avoid  the  necessity  of  going  down  to  a  second  trial,  both  parlies 
agreed  to  give  the  court  all  the  functions  of  a  jury.  What  we  had  to  con- 
sider was,  what  the  jury  should  have  done  if  the  case  had  gone  to  a  second 
trial ;  and  we  thought  the  verdict  upon  the  first  count  clearly  wrong.  It 
therefore  seems  to  me  that  the  costs  of  the  first  trial  are  simply  thrown  away, 
and  that  the  plaintiffs  are  entitled  to  have  a  verdict  entered  for  them  on  that 
count,  for  the  amount  agreed  upon,  but  without  costs. 

CoLTMAN,  J.,  concurred. 

Maule,  J.  I  am  of  opinion  that  the  rule  should  be  discharged,  unless 
modified  as  suggested  by  the  Lord  Chief  Justice.  The  court  had  to  dispose 
of  a  rule  for  a  new  trial,  the  former  verdict  being  contrary  to  the  opinion  of 
the  judge,  and  wrong.  While  that  rule  was  pending,  an  agreement  was 
come  to  between  the  parties,  the  subject  of  which  was  the  future  trial,  if  it 
should  take  place  at  all,  and  how  it  should  terminate.  The  agreement  was. 
not  to  take  from  the  court  the  power  of  doing  that  which  the  court  and  jur} 
would  have  done  if  the  new  trial  had  taken  place ;  but  it  left  to  the  coorl 
*10081  *^^^^  ^^^y  ^^^  before,  the  power  of  deciding  on  what  terms  as  to 
costs  the  new  trial  should  be  had ;  for  it  was  entirely  silent  on  the 
point.  After  the  agreement  was  come  to,  it  was  for  the  court,  and  is  now, 
to  decide  on  what  terms  the  new  trial  should  take  place.  The  court  think 
this  is  a  case  in  which  there  ought  to  be  a  new  trial,  without  payment  of 
costs.  If  we  look  strictly  to  the  words  of  the  Lord  Chief  Justice  in  giving 
judgment,  the  defendants  would  be  entitled  to  costs ;  for  the  judgment  was 
that  the  verdict  should  be  set  aside  on  the  usual  termsj  which  means  that 
the  verdict  should  be  set  aside  on  payment  of  costs.     I  think  the  rule  shouM 
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ne  modified  by  depriving  the  plaintiffs  of  the  costs  of  the  issue  upon  which 
the  verdict  is  to  be  entered. 

Erle,  J.  I  am  of  the  same  opinion.  The  agreement  had  reference  to 
the  verdict  which  the  jury  on  the  second  trial  might  give,  and  not  to  that 
which  the  first  jury  ought  to  have  found.  The  parties  consented  that  the 
court  should  perform  the  functions  of  the  second  jury,  with  all  the  conse- 
quences of  a  verdict  pronounced  by  them ;  and,  under  no  circumstances, 
would  the  defendants  have  been  liable  to  the  costs  of  the  first  trial.  It  seems 
to  me  that  this  result  is,  in  reality,  not  disadvantageous  to  the  plaintiffs;  for, 
it  is  probable,  that  a  second  jury  might  have  been  reluctant  to  give  them 
substantial  damages.  Rule  accordingly. 


•HEMSWORTH  V.  BRIAN.    JVbv.  23.  [*1009 

On  the  last  dty  but  one  of  MichaelmaB  term,  the  plaintiff  moved  to  set  aside  an  award  made  in 
Hilary  vacation,  for  an  objection  of  which  he  had  knowledge  in  Easter  term : — Held,  that  the 
application  was  too  late,  notwithstanding  a  fiat  had  issued  against  the  plaintiff  before  the  date 
of  the  award,  and  he  did  not  receive  a  copy  of  such  award  until  the  8th  of  May. 

By  a  judge's  order,  (afterwards  made  a  rule  of  court,)  dated  the  23d  of 
May,  1843,  and  made  in  this  cause,  it  was  ordered  that  the  said  cause  and 
all  matters  in  difference  between  the  parties  should  be  referred  to  an  arbi- 
trator (a  layman}— the  costs  of  the  said  cause  and  of  the  reference  and 
award  to  abide  the  result  of  the  award. 

The  arbitrator  on  the  23d  ofMarch,  1844,  made  his  award  as  follows : — 
«<  I  do  find,  award,  and  determine,  that,  at  the  time  of  commencing  the 
said  action,  the  plaintiff  had  not  any  cause  of  action  for  or  in  respect  of  the 
several  matters  and  things  respectively  mentioned  and  contained  or  referred 
to  in  the  first  count  in  the  pleadings  in  the  said  cause  contained  ;  and  that, 
in  case  the  trial  in  the  said  cause  had  proceeded,  the  issue  joined  on  or  in 
respect  of  the  said  count  should  and  ought  to  have  been  found  for  the  de- 
fendant: and  I  further  find,  award,  and  determine,  that,  on  the  2d  of 
March,  1843,  and  at  the  time  of  the  commencement  of  the  said  action,  the 
defendant  was  indebted  to  the  plaintiif  in  the  sum  of  68/.  9;.  7d,  on  the 
second,  third,  and  fourth  counts  in  the  said  declaration  mentioned :  and 
that,  in  case  the  trial  in  the  said  cause  had  proceeded,  the  issues  joined  on 
the  second,  third,  and  fourth  counts  in  the  said  pleadings  contained  should 
and  ought  to  have  been  found  for  the  plaintiff:  and  I  do  further  find, 
award,  and  determine,  that,  on  an  account  taken  of  all  matters  referred  to 
me  by  the  said  order,  (including  the  said  sum  of  68/.  95.  Td,)  the  plaintiff 
was  at  the  date  of  the  said  order,  and  still  is,  indebted  to  the  defendant  in 
17/.  75.  5rf. :  and  I  further  *award,  order,  and  direct  that  the  r«ioio 
plaintiff  shall,  on  the  1st  day  of  April  next,  at,  &c.,  pay  or  cause 
to  be  paid  unto  the  defendant,  or  his  attorneys,  for  the  use  of  the  said  Brian, 
17/.  75.  5d. :  and  I  further  award,  order,  and  direct  that  the  p\aintiff  shall, 
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on  the  30th  of  March  instant,  deliver  tip  or  cause,  &c.,  unto  the  defendant, 
his  executors,  &c.,  the  following  warrants  of  wines  and  brandy,  namely,  a 
warrant  for  one  hogshead  of  port  wine,  numbered  2260,  now  or  lately  lying, 
&c.,  and  marked,  &c. :  and  I  do  further  find  that  the  plaintiff  is  in  posses- 
sion of  certain  wines  in  bottle,  the  property  of  the  defendant,  consisting  of, 
&c. ;  and  I  do  hereby  award,  order,  and  direct  that  the  plaintiff  shall,  on 
the  30th  of  March  instant,  deliver  up  all  the  said  wines  in  bottle  to  the  de- 
fendant, or  his  servants  or  agents  authorized  by  writing  under  his  hand  to 
receive  the  same :  and  I  do  award,  order,  and  direct,  that,  if  default  be 
made  by  the  plaintiff,  his  executors,  &c.,  in  payment  of  the  said  sum  of  17/. 
Is.  dd.y  to  the  defendant,  his  executors,  &c.,  at  the  time  herein  by  me  ap- 
pointed, or,  if  the  plaintiff,  his  executors,  &c.,  shall  not,  on  the  30th  of 
March  instant,  deliver  up  to  the  defendant,  his  executors,  &c.,  the  said 
wine- warrants  and  brandy- warrant,  and  the  said  wines  in  bottle,  herein- 
before directed  by  me  to  be  delivered  up,  that  then  and  in  either  of  the 
said  cases,  after  making  this  my  award  a  rule  of  the  court  of  Common  Pleas, 
the  defendant  may  immediately  proceed  by  attachment  or  otherwise  for  the 
recovery  of  the  said  sum  of  17/.  7s.  5(/.,  and  of  the  possession  of  the  said 
wine-warrants  and  brandy- warrant  and  wines  in  bottle,  or  any  of  them,  as 
the  case  may  require :  and  I  do  award,  &c.,  that  the  plaintiff  shall  take  to, 
retain,  and  keep  four  butts  of  sherry  wine,  &c.,  &c.,  which  articles  and 
things  were  formerly  the  property  of  the  defendant,  and  are  now  or  lately 
were  in  the  possession  of  the  plaintiff,  &c. :  and  I  do  lastly  award,  &c., 
♦10111  ^^^^*  ^^^^  *^^^  ^"^  performance  of  this  my  award,  and  the  pay- 
ment of  the  costs  of  the  said  cause,  and  of  the  said  reference,  and 
of  this  my  award,  the  plaintiff  and  the  defendant,  and  their  executors  or 
administrators,  respectively  shall,  within  ten  days  after  the  same  shall  have 
been  respectively  tendered  to  him  or  them  for  execution,  and  at  the  costs 
and  charges  of  the  party  requiring  the  same,  sign,  seal,  and  as  their  respec- 
tive acts  and  deeds  deliver,  each  of  them,  his  executors,  &c.,  unto  the  other 
of  them,  his  executors,  &c.,  mutual  releases  in  writing  of  all  and  all  manner 
of  actions  and  suits,  claims,  and  demands  whatsoever,  from  the  beginning 
of  the  world  up  to  the  day  of  the  date  of  the  said  order  of  reference." 

Charmelly  Serjt.,  on  behalf  of  the  plaintiff,  now  moved  to  set  aside  this 
award.  There  are  several  objections  to  this  award,  but  as  two  terms  have 
elapsed  since  the  making  of  the  award,  it  will  be  proper  to  call  the  attention 
of  the  court  to  the  date.  The  award  was  made  on  the  23d  of  March,  and 
it  appears  by  the  affidavits  in  support  of  the  application,  that  a  fiat  of  bank- 
ruptcy was  granted  against  the  plaintiff  on  the  16th  of  that  month,  that  he 
had  no  notice  of  the  award  until  the  8th  of  May,  his  attorney  in  the  arbitra- 
tion, having  ceased  to  be  employed  by  him  upon  his  bankruptcy  taking 
place,  and  that  the  plaintiff  received  no  copy  of  the  award  until  the  8th  of 
November  instant.  [Tindal,  C.  J.  You  would  put  the  notice  of  the 
award  on  the  same  footing  as  the  making  of  the  award.]  That  is  so ;  but 
this  is  a  case  for  the  discretion  of  the  court,  in  which  they  are  not  bound  by 
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the  statutory  limitation  as  to  moving  to  set  aside  an  award  before  the  last 
day  of  the  term  next,  after  the  making  and  publishing  of  the  awara  pre- 
scribed by  the  9  &  10  W.  3,  c.  15,  and,  although  it  may  be,  that  in  cases 
of  awards  not  made  under  the  statute,  the  court,  for  convenience,  generally 
adheres  to  the  statutory  ^limitation,  this  is  a  case  in  which  the  r^iAio 
secufity  of  the  rule  may,  with  propriety,  be  retained.  In  re  Smith 
V.  Blake,  8  Dowl.  P.  C.  133;  Rogers  v.  Dallimore,  6  Taunt.  Ill,  1  Mar- 
shall,  471 ;  Potter  v.  J^ewnym,  2  C,  M.  &  R.  732. 

TiNDAL,  C.  J.  The  grounds  upon  which  this  motion  is  supported,  are, 
first,  that  the  plaintiiT  had  reason  to  expect  notice  of  the  meeting,  and 
secondly,  that  the  commissioners  of  bankruptcy  have  come  to  a  different 
finding  from  the  arbitrator.  Whatever  force  may  belong  to  these  objections, 
the  difficulty  is,  as  to  the  time  which  has  been  suffered  to  elapse.  The 
cases  show,  not  indeed  the  existence  of  a  strict  rule,  but  a  general  adoption 
of  the  limits  which  the  statute  prescribes  with  respect  to  a  case  falling  within 
it,  as  a  guide  in  the  exercise  of  their  discretion  in  cases  which  are  out  of 
the  statute.  Here,  the  plaintiff  had  notice  on  the  8th  of  May, — the  last  day 
of  Easter  term, — that  the  award  had,  &c.,  but  instead  of  coming  to  the  oourt 
in  Trinity  term,  he  tal<es  no  step  until  the  last  day  but  one  of  Michaelmas 
term.  In  that  long  interval  he  treated  the  award  as  a  good  award,  and  it 
may  have  been  acted  upon  by  the  successful  parties  as  an  undisputed 
award. 

The  rest  of  the  court  concurred,  and 

Channell  took  nothing  by  his  motion.(a) 
(a)  An  attachment  was  afterwards  moved  for.    See  1  C.  B.  131. 


•COVINGTON  V.  HOGARTH.    Mv.  12.  [nOlS 

The  creditor  oi  a  trader  may  proceed  by  action  against  his  debtor,  notwithstanding  the  pen- 
dency of  proceedings  in  the  court  of  bankruptcy,  under  the  5  dc  6  Vict,  c  123,  for  the 
recovery  of  the  same  debt ;  and,  though  the  debt  be  paid  under  pressure  of  these  proceed- 
ings, the  action  will  be  stayed  only  upon  payment  of  costs. 

On  the  31st  of  August,  1844,  the  plaintiff  filed  an  affidavit  in  the  court 
of  bankruptcy,  sworn  on  the  preceding  day,  stating  that  the  defendant  was 
indebted  to  him  in  60/.  17^.  6d.  for  work  and  labour  and  for  money  paid 
to  the  defendant's  use.  On  the  2d  of  September,  the  defendant  was  served 
*^ith  a  notice  requiring  immediate  payment.  On  the  same  day,  the  defend- 
ant was  served  with  a  copy  of  a  writ  of  summons  in  this  action,  tested  on 
the  31st  of  August,  endorsed  for  60/.  17^.  6d.  debt,  and  2/.  2s.  costs.  On 
the  4th  of  September,  particulars  of  the  plaintiff's  demand  were  delivered, 
with  a  notice  requiring  immediate  payment  of  the  amount,  60/.  17s.  6d. 
On  the  6th  of  September,  the  defendant  was  served  with  a  notice  that  the 
plaintifi*  abandoned  the  affidavit  and  notice,  and  did  not  intend  farther  to 
proceed  thereon ;  the  defendant  immediately  afterwards  was  served  with  a 
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summons,  ^jnder  the  hand  of  one  of  the  bankruptcy  commissioners,  requir- 
ing him  to  appear  before  the  commissioner  in  rotation,  at  the  court  of  bank- 
ruptcy, on  the  12th  of  September,  to  admit  or  deny  the  demand  of  tfie 
plaintiff,  who  claimed  of  him  the  sum  of  60Z.  175.  6d,  for  a  debt.  A  no 
tice  upon  that  summons  stated  that  it  was  served  upon  the  defendant  pursu- 
ant to  the  provisions  of  the  5  &  6  Vict.,  c.  122,  and  was  founded  upon  an 
affidavit  of  debt  filed  in.  the  court  of  bankruptcy,  London,  on  the  5th  of 
September,  1844.  On  the  27th  of  September,  the  defendant  filed  an 
admission  that  he  was  indebted  to  the  plaintiff  in  60/.  17s.  6d,  On  the  9th 
of  October,  the  defendant  paid  that  sum  to  the  plaintiff's  attorney. 

On  the  31st  of  October,  the  plaintiff's  attorney  delivered  a  declaration  in 
•10141  ^^  action,  requiring  the  •defendant  to  plead  thereto  in  four  days. 
The  particulars  of  the  plaintiff's  demand  were  the  same  as  those 
delivered  on  the  4th  of  September.  Whereupon  the  defendant  took  out  a 
summons  to  stay  proceedings,  which  Cresswell,  J.,  dismissed,  referring 
the  parties  to  the  court. 

Channell,  Serjt.,  upon  an  affidavit  stating  these  facts,  and  that  the  defend- 
ant never  was  indebted  to  the  plaintiff  on  any  account  other  than  the  sum 
of  60/.  17s.  6d.  so  paid, — in  this  term  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  all  further  proceedings  in  this  cause  should  not 
be  stayed,  the  plaintiff  having  recovered  and  obtained  payment  of  the  debt 
for  which  the  action  was  brought,  under  the  proceedings  in  the  court  of 
bankniptcy,  and  having  given  the  defendant  a  discharge  for  the  same.  He 
reft-rred  to  the  59th  section  of  the  6  Geo.  4,  c.  16,  and  5  &  6  Vict.,  c.  122, 
ss.  2,  11,  12,  now  cited.  Woolley^  ex  parte^  1  Rose,  394  ;  Kenip  v.  Potter^ 
6  Taunt.  549 ;  Ransford  v.  Barry,  7  Dowl.  P.  C.  807. 

Talfourd,  Serjt.,  now  showed  cause.  The  question  is,  whether  the  de- 
fendant having  paid  the  debt,  the  proceedings  in  this  action  are  to  be  stayed 
ypon  or  withoui  payment  of  costs.  The  defendant  will  attempt  to  assimi- 
late the  case  tp  that  of  a  creditor,  who  having  sued  for  a  debt  seeks  to 
prove  it  under  a  fiat,  so  as  to  bring  it  under  the  equity  of  the  6  (Jeo.  4, 
c.  16,  s.  59.  No  such  similarity  exists.  Here,  the  creditor  being  uncertain 
whether  the  defendant  will  or  will  not  secure  the  debt,  sues  out  a  writ  of 
summons.  The  act  contemplates  the  taking  of  such  proceedings.  This 
is  somewhat  analogous  to  cases  under  the  malicious  arrest  act,  43  G.  3, 
c.  46 ;  if  the  proceedings  are  improper,  costs  are  given  to  the  defendant. 
•10151  *[TiNDAL,  C.  J.  The  plaintiff  has  compelled  the  defendant  to  pay 
by  threatening  to  make  him  a  bankrupt.]  If  the  plaintiff  has  pro- 
ceeded improperly  in  the  court  of  bankruptcy,  the  defendant  has  his  remedy 
there.  Unless  the  taking  of  the  double  proceedings  had  been  contemplated, 
the  act  would  not  have  required  the  giving  of  a  bond  conditioned  to  paj 
the  costs  of  any  action  commenced  or  to  be  commenced  for  the  recover} 
of  the  same  debt.  The  11th,  12th,  18th,  and  19th  are  the  only  sections 
'which  have  any  bearing  upon  the  question  now  before  the  court,  and  thef 
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contain  nothing  opposed  to  the  right  of  the  creditor  to  pursue  both  courses 
simultaneously. 

Channelly  Serjt.,  in  support  of  his  rule.  Where  the  consequences  are 
penal,  it  must  be  worth  while  to  see  whether  the  just  and  equitable  rule  pre- 
scribed by  the  6  G.  4,  c.  16,  s.  59,  cannot  be  applied  in  this  case,  where  a 
more  extensive  remedy  is  given.  [Coltman,  J.  The  party  does  not  be- 
come bankrupt  by  denying  the  debt,  but  by  not  giving  security  for  an 
admitted  debt.]  If  a  fiat  had  issued,  it  is  quite  clear  that  the  plaintiff  could 
not  have  entered  a  claim  under  the  fiat  without  abandoning  the  action  ;  and 
he  ought  not  to  be  in  a  better  situation,  where,  instead  of  a  proof  against 
the  debtor's  estate,  he  obtains  actual  payment. 

TiNDAL,  C.  J.  I  cannot  help  thinking  that  the  5  &  6  Vict.  c.  122, 
which  speaks,  sect.  13,  of  the  trader's  entering  into  a  <<  bond,  in  such  sum, 
and  with  two  sufficient  sureties,  as  the  court  shall  approve  of,  to  pay  such 
sum  as  shall  be  recovered  in  any  action  which  shall  have  been  brought  or 
shall  thereafter  be  brought^^^  contemplated  the  pendency  of  an  action  at  the 
same  time  with  the  proceedings  authorized  by  that  statute.  The  6  G.  4, 
c.  16,  s.  59,  expressly  provides  "  that  no  *creditor  who  has  brought  r*i  nig 
any  action  or  instituted  any  suit  against  any  bankrupt  in  respect 
of  a  demand  prior  to  the  bankruptcy,  or  which  might  have  been  proved  as 
a  debt  under  the  commission  against  such  bankrupt,  shall  prove  a  debt 
under  such  commission,  without  relinquishing  such  action  or  suit.  The 
5  &  6  Vict.  c.  122,  being  silent  on  the  subject,  I  see  no  reason  why  the 
creditor  should  be  debarred  from  pursuing  the  double  remedy.  In  cases 
where  the  debt  is  paid  after  action  brought,  I  think  the  action  can  only  be 
put  an  end  to  by  the  ordinary  course,  viz.,  by  a  rule  for  staying  proceedings 
on  payment  of  costs. 

Coltman,  J.  I  also  am  of  opinion  that  the  5  &  6  Vict.  c.  122,  contains 
no  clause  which  would  authorize  us  to  do  that  which  is  prayed. 

Maule,  J.  We  are  now  called  upon  to  apply  the  equity  of  the  6  G,  4, 
c.  16,  s.  59,  to  the  enactments  of  the  5  &  6  Vict.  c.  122.  The  provisions 
of  the  two  acts  relate  to  totally  different  slates  of  circumstances.  Where  the 
debt  is  really  due,  if  the  party  wishes  to  avert  the  penal  consequences  pro- 
vided by  the  second  act,  he  may  do  so  by  giving  security.  If  he  has  a 
good  defence,  he  may  go  on  with  the  action,  and  if  the  defence  is  successful, 
he  will  obtain  his  costs ;  if  otherwise,  he  must  pay  costs.  That  which  the 
court  are  now  asked  to  do  would  not  be  enlarging  the  benefit  of  that  sta- 
tute, but  applying  it  to  a  state  of  things  to  which  it  was  not  intended  to 
apply.  The  action  having  been  properly  brought,  the  defendant  is  not  en- 
titled to  relief  except  upon  payment  of  the  debt  and  costs. 

Erle,  J.  The  statute  applies  in  those  cases  only  where  the  debt  is  reallj 
due ;  it  does  not  vary  the  liability  to  costs.  Rule  discharged. 
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^n  allegation  of  preHentment  to  the  drawee  of  a  bill,  is  proved  by  evidence  of  pnaantmeiit  «t 
the  place  at  which,  by  the  acceptance,  it  is  made  payable. 

Assumpsit,  by  the  endorsee  of  a  bill  of  exchange,  drawn  by  the  defend- 
ant upon  one  Cottingham,  and  by  him  accepted  payable  at  Robarts,  Curtis 
and  Co.,  endorsed  by  the  defendants  to  J.  R.  James,  and  by  James  to  the 
plaintiff,  and  duly  presented  to  Cottingham,  but  not  paid;  with  an  averment 
of  notice  of  dishonour. 

The  first  plea  traversed  the  presentment — the  second,  the  notice  of  dis- 
honour. 

At  the  trial  before  Cress  well,  J.,  at  the  sittings  at  Guildhall,  after  last 
term,  the  plaintiff  proved  presentment  at  Robarts,  Curtis  and  Co.'s,  non- 
payment, and  notice  to  the  defendant.  It  was  objected  that  the  allegation 
of  a  presentment  to  Cottingham  was  not  proved  by  a  presentment  at  the 
bankers'.  This  objection  was  overruled,  and  a  verdict  was  found  for  the 
plaintiff. 

Byksj  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  evidence.  Although  the  1  &  2  G.  4,  c.  78, 
applies  only  to  actions  against  the  acceptor,  Gibb  v.  JVathaUj  8  Bingh.  214, 
1  M.  &  Scott,  387,  4  New  Cases,  314,  5  Scott,  667,  1  Am.  139,  (a)  yet 
the  plaintiff,  having  alleged  a  presentment  to  Cottingham,  was  bound  to 
prove  a  presentment  to  him  personally,  or  at  his  place  of  business.  There 
is  therefore  a  variance  between  the  allegation  and  the  evidence  given  to 
support  it.  [Maule,  J.  The  defendant  undertook,  by  his  acceptance,  to 
be  at  Robarts,  Curtis  and  Co.'s  to  pay  the  bill.  Tindal,  C.  J.  He 
♦10181  *^^"^®®  ^  place  at  which  this  is  to  be  presented  to  him  for  payment.] 
^       Per  curiam:  Rule  refused.  (6) 

(a)  And  see  Blake  ▼.  BeawnofU,  ante,  vol.  iv.  7,  4  Scott,  N.  R.  617. 

(6)  The  objection,  if  available,  would  sound  rather  in  arrest  of  judgment  As  between  the 
parties  to  this  action,  the  acceptance  operated  as-  a  special  acceptance,  binding  the  holder  to 
present  at  the  place  indicated  by  the  drawee ;  but,  consistently  with  the  allegations  in  this 
declaration,  the  presentment  to  Cottingham  may  have  been  at  some  place  distant  from  his 
residence  and  his  place  of  business,  and  where  it  would  be  almost  impossible  to  effect  a  pay- 
ment. A  drawer  engages  that  the  bill  shall  be  accepted,  if  presented  to  the  drawee;  and  that  it 
shall  be  paid  when  it  becomes  due,  on  presentment  to  the  drawee,  if  accepted  generally  or  if 
unaccepted,  and  on  pretenlment  at  the  place  indicated,  if  accepted  specially,  or  that  he  will  pay 
the  amount  if  properly  called  upon  so  to  do.  Except  in  the  case  of  an  acceptance  at  a  par- 
ticular place, «'  and  not  elsewhere,"  the  acceptor  is  entitled  to  no  presentment  at  all,  and  can 
protect  himself  from  liability  to  an  action  only  by  tracing  the  endorsements  and  carrying  the 
money  to  the  last  endorsee,  if  such  endorsee  be  in  England  when  the  bill  becomes  due. 

Qtutre,  whether,  in  order  to  maintain  an  action  against  an  acceptor,  where,  as  often  happens, 
the  holder — or  each  of  the  holders,  in  the  case  of  a  bill  held  by  a  firm — is  oat  of  Englam. 
during  the  whole  of  the  day  on  which  the  bill  falls  due,  it  is  not  necessary  to  prove  a  deman 
of  payment,  either  by  presentment  of  the  bill  or  otherwise,  made  before  action  brought 
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fn  debt  for  uae  and  occapation,  the  court  allowed  the  venue  to  be  changed  upon  the  usual 

affidavit 

Debt,  for  use  and  occupation.  Upon  the  usual  affidavit,  the  defendant 
obtained  a  judge's  order  for  changing  the  venue  from  London  to  Norwich  ; 
vrhich 

ByleSy  Serjt,  now  moved  to  set  aside. — The  defendant  cannot  change 
the  venue  in  this  action  upon  the  common  affidavit,  showing  that  the  whole 
cause  of  action  arose  in  •a  different  county  from  that  in  which  the  r#iAiQ 
action  is  laid.  In  DupUssis  v.  Chalky  2  Stra.  878,  (a)  in  an  action  of  *■ 
debt  for  rent  brought  in  London,  upon  a  demise,  by  parol,  of  lands  in  Kent, 
the  court  refused  to  change  the  venue  to  the  latter  county,  saying  that  they 
never  did  it  in  debt,  (6)  and  that  it  was  not  according  to  the  practice. 
There  is  no  difference,  in  principle,  between  debt  for  rent  and  debt  for  use 
and  occupation.  [Maule,  J.  In  the  action  for  use  and  occupation,  the 
cause  of  action  is  the  actual  enjoyment.  The  reason  that  it  cannot  be  re- 
moved in  debt  for  rent  is,  that  the  demise  may  be  out  of  the  county,  (c) 
A  demise  is  a  contract  everywhere.] 

Per  curiam :  Rule  refused,  (d) 

(a)  More  fully  leported,  1  Barnardiston,  B.  R.  375;  8.  P.  Pratt  v.  Ward,  I  Alcock  and 
Napier,  145. 

(6)  I.  e.  where  the  action  ia  necetsarily  in  debt  The  statute  of  11  G.  4,  c.  19,  a.  14,  gives 
an  action  on  the  case:  the  action  of  debt  for  use  and  occupation  would  seem  to* be  an  extension 
of  that  remedy,  by  judicial  authority.     And  see  Gibson  v.  Kirkf  1  Q.  B.  150,  1   G.  dc  D.  252. 

As  soon  as  "  an  action  on  the  case"  given  by  this  statute,  was  construed  to  mean  **  an  action 
of  indebiiatui  assumpsit,*'  the  transition  to  an  action  of  debt  against  the  party  who  was  so 
indebted  would  be  easy. 

(r)  The  demise  may  therefore  be  laid  as  having  been  made  in  a  county  in  which  the  land 
does  not  lie :  but  the  supposition,  that  the  demise  may  have  been  actually  made  in  the  foreign 
county,  appears  to  be  excluded  by  the  terms  of  the  common  aiBdavit 

(d)  Verbal  contracts  are,  for  the  purpose  of  jurisdiction,  nulliust  or  rather,  wniuscujusqM,  Ion: 
for  the  purpose  of  probate,  they  are  bona  notabilia  within  the  diocese  in  which  the  contract- 
debtor  is  commorant  at  the  time  of  the  death  of  the  contract-creditor;  for  the  purpose  of 
changing  or  retaining  venue, — ^with  the  view  of  giving  effect  to  the  provisions  of  the  statute 
4  H.  IV.  c.  16,  as  to  trial  in  the  proper  county, — they  are  generally  treated  as  belonging  to 
the  county  in  which  they  were  actually  made. 


•PETRIE  and  Another  v.  CULLEN.    Mv.  23.  [•1020 

A  perempto/y  undertaking  to  try  is  an  absolute  engagement,  the  breach  of  which  admits  of  no 
excuse;  per  Coltman  and  Maule,  Js.,  dubitantibus,  Tindal,  C.  J.,  and  Erie,  J. 

A  peremptory  undertaking  was  given  to  try  at  the  sittings  after  Trinity  term,  but  the  plaintiff 
did  not  enter  the  cause  until  the  evening  of  the  last  day  allowed  for  that  purpose,  in  con- 
sequence of  which  it  was  made  a  remanet.  On  the  first  day  of  Michaelmas  term,  the  de- 
fendant obtained  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit  The  court  refused 
to  discharge  the  rule  or  to  set  aside  ilie  judgment  signed  thereon,  although  the  defendant  had 
lain  in  prison  ten  months  from  inability  to  find  bail  for  25/.,  the  amount  of  the  debt  sued  for. 

Debt.  The  action  was  commenced  on  the  29th  of  December,  1842,  and 
was  brought  to  recover  25/.  lbs,  3d,  for  money  alleged  to  have  been  paid 
by  the  plaintifls  to  the  use  of  the  defendant  at  his  request.     On  the  30  H 

3F 
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the  defendant  was  arrested  on  a  writ  of  capias;  and  being  unable  to  procure 
bail,  he  remained  in  custody  until  he  was  discharged  by  supersedeas  hi 
October,  1843.  On  the  9th  of  Januar}^,  1844,  the  plaintiffs  declared ;  oh 
tlie  25th  of  February,  the  defendant  pleaded  nunquam  indebitatus;  on  the 
1 3th  of  November  the  plaintiffs  added  the  similiter.  In  Easter  term  last 
tlie  defendant  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit, 
which  was  discharged  on  a  peremptory  undertaking  to  try  at  the  sittings 
after  Trinity  term.  The  cause  was  entered  for  trial  on  the  evening  of  the 
11th  of  June,  the  last  day  for  entering  causes  for  the  sitting;  and,  in  conse- 
quence of  its  being  so  low  in  the  list,  it  was  necessarily  made  a  remanet,  and 
the  plaintiffs  delivered  no  brief  to  counsel. 

On  the  2d  of  November,  defendant  having  obtained  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit, 

Channell^  Serjt.,  on  the  9th  of  November,  obtained  a  rule  calling  upon 
the  defendant  to  show  cause  w^hy  his  rule,  and  the  judgment  signed  in  pur- 
suance thereof,  should  not  be  discharged  with  costs. 
•  1 0211  *Byles^  Serjt.,  now  showed  cause.  The  plaintiffs  having  omitted 
to  bring  the  cause  to  trial  pursuant,  to  their  undertaking,  the  rule 
absolute  for  judgment  as  in  case  of  a  nonsuit  was  regular.  The  words 
of  the  statute  are  clear.(a)  The  plaintiffs  by  their  undertaking  bind  them- 
selves to  try  at  all  events :  that  is  the  condition  upon  which  they  are  al- 
lowed further  time.  [Tindal,  C.  J.  The  making  the  cause  a  remanet 
was  no  default.]  The  plaintiffs  should  have  applied  to  enlarge  their 
undertaking.  In  Ward  v.  Tumei\  5  Dowl.  P.  C.  22,  it  was  expressly 
determined,  that,  where  a  plaintiff"  has  given  a  peremptory  undertaking, 
and  is  prevented  from  fulfilling  it  by  the  sudden  illness  of  the  judge,  that 
is  not  a  sufficient  excuse  to  prevent  the  defendant  from  obtaining  a  rule  ab- 
solute for  judgment  as  in  case  of  a  nonsuit.  In  55?//  v.  Adams^  7  Dowl. 
P.  C.  672,  it  was  held,  that,  where  a  plaintiff*  gives  a  peremptory  un- 
dertaking to  try  at  the  next  sheriff^'s  court,  he  is  bound  to  take  propei 
steps  to  try  the  cause,  although  it  may  be  necessary  for  him  to  obtain  a 
special  appointment  of  a  court  from  the  sheriff".  In  Jfegrete  v.  MartoreUjih] 
a  rule  for  judgment  as  in  case  of  a  nonsuit  was  discharged  on  the  2d  of  May, 
upon  a  peremptory  undertaking  to  try  within  two  months  from  that  time. 
The  plaintiff",  after  the  expiration  of  the  two  months,  gave  notice  of  trial 
for  the  8th  of  August ;  when  the  cause  was  tried  as  an  undefended  cause, 
and  a  verdict  was  obtained  for  the  plaintiff",  which  was  set  aside  as  irregular 
The  defendant  relies  upon  the  express  words  of  the  statute»(c)  [Tin- 
OAL,  C.  J.  The  words  «'  shall  neghcV^  would  seem  to  denote  some  fauU 
*  10221  ^^  ^^  P^^^  *^^  ^^^  plaintiff".]  Here,  the  plaintiffs  did  not  enter 
the  cause  till  the  evening  of  the  llth.(rf)    It  was  the  plaintiffs' 

(a)  "And  if  the  plaintiff  or  plaintifls  shall  neglect  to  try  such  issue  vcithin  the  lime  to  tUowcd, 
the  said  judge  or  judges  shall  proceed  to  give  such  judgment  as  aforesaid."  14  G.  2,  c.  17,  s.  I 
(h)  Thus,  ante,  vol.  vi.  p.  756 ;  7  Scott,  N.  R.  483;  1  Dowl.  &  Lowndes,  376. 
(f)  Vide  supra,  note  («),  post,  1023. 
(d)  If  more  activity  had  been  displayed,  the  complaint  on  the  part  of  the  defendant  wooU 
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intention  to  try  the  cause  at  the  last  sittings.     The  plaintiffs  are  not  pre- 
cluded by  this  judgment  from  bringing  a  fresh  action. 

Channelly  Serjt.,  in  support  of  his  rule.  The  single  question  is,  whether 
the  plaintiffs  have  complied  with  their  peremptory  undertaking.  That  un- 
dertaking was,  to  proceed  to  trial  according  to  the  course  and  practice  ol 
the  court :  and  with  that  undertaking  they  have  literally  complied,  so  far  at 
least  as  was  practicable.  They  entered  the  cause  for  trial  within  the  time 
allowed  by  the  practice  of  the  court,  and  it  was  through  no  default  of  theirs 
that  it  was  not  actually  tried.  [Maule,  J.  The  question  is,  whether  the 
undertaking  is  an  absolute  one,  to  try  the  cause  at  all  events,  or  whether  it 
is  satisfied  by  the  plaintiffs'  doing  all  they  reasonably  can  to  get  the  cause 
tried.  It  seems  to  me  that  it  is  as  absolute  as  an  undertaking  to  pay  a  given 
sum  on  a  day  named.(a)  From  the  course  they  pursued,  I  think  the  plain- 
tiffs clearly  meant  that  the  cause  should  not  be  tried  at  the  last  sittings.]  All 
that  the  plaintiffs  can,  in  reason,  be  considered  as  having  undertaken  to 
do,  is,  to  put  the  cause  in  a  course  for  trial.  Ward  v.  Turner  is  hardly  an 
authority  upon  which  the  court  will  act.  The  *propriety  of  the  de-  piQoQ 
cision  has  been  somewhat  doubted.  The  facts  of  that  case  differ 
from  the  statement  in  the  marginal  note.  There,  the  rule  for  judgment  as 
in  case  of  a  nonsuit  was  discharged  upon  the  ordinary  undertaking.  The 
plaintiff  accordingly  took  the  cause  down  for  trial  at  the  spring  assizes, 
1835,  but  was  unable  then  to  try,  in  consequence  of  the  sudden  illness  of 
the  judge  ;  he  then  gave  notice  of  trial  for  the  next  spring  assizes,  but  with- 
drew the  record  ;  and  it  was  not  until  after  this  second  default  that  the  rule 
absolute  for  judg^nent  as  in  case  of  a  nonsuit  was  obtained.  [Coltman,  J. 
The  judgment  must  be  considered  as  having  proceeded  upon  the  first  de- 
fault.] The  part  of  the  judgment  which  relates  to  the  first  default  was  a 
mere  obiter  dictum.  In  Mp-ete  v.  Martorelly  the  plaintiff  was  guilty  of  a 
default  in  not  proceeding  to  trial  within  the  time  limited  by  his  undertaking; 
and  the  defendant  might  have  been  materially  prejudiced  by  a  trial  after  the 
time  had  expired.     In  Sell  v.  Mams  the  excuse  was  clearly  insufficient. 

TiNDAL,  C.  J.  The  statute  14  G.  2,  c.  17,  s.  1,  begins  by  stating, 
"  that,  where  any  issue  is  or  shall  be  joined  in  any  action  or  suit  at  law  in 
any  of  his  majesty's  courts  of  record  at  Westminster,  &.C.,  and  the  plaintiff 
or  plaintiffs  in  any  such  action  or  suit  hath  or  have  neglected,  or  shall  neg- 
lect to  bring  such  issue  on  to  be  tiied  according  to  the  course  and  practice  of 
the  said  courts  respectively^  it  shall  and  may  be  lawful  for  the  judge  or  judges 
of  the  said  courts  respectively,  at  any  time  after  such  neglect,  upon  motion 
mad?  in  open  court,  (due  notice  having  been  given  thereof,)  to  give  the  like 

probably  have  been,  that  no  person  but  the  plaintiffa*  attorney  couM  derive  any  benefit  from 
nrging  on  a  suit  to  obtain  a  judgment  for  25/.  I5s,3d.  against  a  party  who  had  lain  ten  months 
in  prison  from  inability  to  make  a  deposit,  or  to  obtain  bail,  to  that  amount 

(a)  Looking  at  the  terms  of  the  undertaking,  not  explained  or  qualified  by  the  statute,  this 
wr<}<d  be  clearly  so.  But  quart  y/hether  the  undertaking  ought  not,  with  reference  to  the  sta* 
tuie,  to  be  read  as  an  undertaking  not  to  neglect  to  try,  and,  if  that  be  not  the  true  constru'  tiun, 
whether  the  undertaking  is  not  roid  as  varying  from  the  statute. 
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judgment  for  the  defendant  or  defendants  in  every  such  action  or  suit,  as 
in  cases  of  nonsuit,  unless  the  judge  or  judges  shall,  upon  just  cause  and 
reasonable  terms,  allow  any  further  time  or  times  for  the  trial  of  such  issue." 

•1  n24.1     ^^  ^^^"  o^^^  ^"  ^^  ^^^ '  ^^^^'  "  ^^^^^  plaintiff  or  ^plaintiffs  shall  neg- 
lect to  try  suck  issue  within  the  time  or  times  so  allowed,  then  and 
in  every  such  case,  the  said  judge  or  judges  shall  proceed  to  give  such 
judgment  as  aforesaid."    If  this  had  been  a  new  question,  I  should  have  | 

held,  and  am  at  present  disposed  to  hold,  that  the  word  "  neglect"  in  the  | 

latter  part  of  this  section  should  receive  the  same  interpretation  as  it  bears  i 

in  the  former  part,  namely,  a  wilful  and  inexcusable  default  in  putting  the  i 

cause  in  a  course  of  trial ;  and,  therefore,  I  should  have  been  slow  to  de- 
cide, that,  where  a  plaintiff  enters  his  cause  for  trial  according  to  the  usual 
practice,  and  without  any  default  of  his  it  is  made  a  remanet,  he  has  for- 
feited his  undertaking.  .But  I  do  not  think  it  necessary,  on  the  present 
occasion,  to  give  any  positive  opinion  upon  the  point ;  because  here,  there 
are  circumstances  to  show  that  the  plaintiffs  were  guilty  of  a  w^ilfuI  default. 
The  plaintiffs,  when  they  undertook  to  proceed  to  trial  at  the  sittings  after 
Trinity  term,  undertook  at  the  least  to  use  due  diligence  to  bring  the  cause 
on  for  trial  at  those  sittings.  Now  it  appears  that  the  cause  was  not  entered 
until  late  at  night  on  the  11th,  the  last  day  allowed  for  that  purpose,  so  that 
it  could  not  by  any  reasonable  probability  be  tried  at  those  sittings.  Cou- 
pling this  with  the  delays  in  the  previous  stages  of  the  cause,  I  think  the 
plaintiffs  have  neglected  to  proceed  to  trial  according  to  their  undertaking, 
and  that  we  ought  not  to  interfere. 

CoLTMAN,  J.     I  do  not  think  it  desirable  to  depart  from  the  rule  judi- 
ciously laid  down  by  my  brother  Coleridge,  in  Ward  v.  Tamer, 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  a  proceeding  under  the  14  G.  2,  c.  17,  s.  1,  which  enables  the 
court,  in  the  event  of  a  plaintiff  neglecting  to  proceed  to  trial  according  to 
•102^1  ^^  *course  and  practice  of  the  court,  to  give  judgment  for  the  de- 
fendant as  in  case  of  a  nonsuit,  unless  they  shall  see  just  cause  to 
let  the  plaintiff  in  to  try  upon  terms;  and  then  it  proceeds  to  enact,  that,  if 
the  plaintiff  shall  neglect  to  try  the  issue  within  the  time  allowed,  the  court 
shall  proceed  to  give  judgment  as  aforesaid.  That  judgment  has  been 
given  here ;  and,  I  think,  very  properly.  When  the  plaintiffs  first  made 
default,  the  court  gave  them  a  larger  indulgence  than  is  ordinarily  given, 
and  discharged  the  rule  on  their  peremptorily  undertaking  to  proceed  to 
trial  at  the  sittings  after  last  Trinity  term.  I  have  always  understood  ^not- 
withstanding the  words  <<  shall  neglect,"  which  occur  in  the  statute,  that 
the  meaning  of  a  peremptory  undertaking  is,  that  the  party  undertakes,  at 
all  events,  that  the  trial  shall  take  place — not  that  he  shall  do  his  best  to 
bring  the  cause  to  trial.  That  this  is  so,  is  clear  from  two  circumstances — 
first,  that,  in  case  of  default,  the  rule  is  absolute  in  the  first  instance ;  for, 
if  the  undertaking  were,  as  is  suggested,  a  mere  undertaking  to  use  reason- 
able diligence  to  obtain  a  trial,  whether  it  had  been  performed  or  not  would 


7  Manning  &  Granger.  1025 

depend  in  each  case  upon  the  particular  facts,  and  then  the  rule  would  be 
a  rule  nisi  only.(a)  The  other  reason  is  this :  that  sometimes  a  party  willing 
to  give  a  peremptory  undertaking,  says  he  cannot  undertake  to  try  at  the 
next  sittings  or  assizes,  by  reason  of  circumstances  which  justify  a  longer 
postponement :  that  assumes  that  the  plaintiff  might  be  guilty  of  a  breach 
of  the  condition  without  any  actual  default.(&)  In  truth,  the  undertaking 
to  try  within  a  *particular  time  is  like  a  warranty  to  sail  on  or  be-  r^inog 
fore  a  given  day,  for  a  breach  of  which  adverse  winds  form  no 
excuse.(c)  To  construe  such  contracts  in  the  way  suggested,  would,  in 
effect,  amount  to  a  prohibition ;  which  would  occasion  very  considerable 
inconvenience  and  embarrassment  to  (he  business  of  mankind. 

Assuming,  however,  the  construction  contended  for  on  behalf  of  the 
plaintiffs,  to  be  the  correct  one,  it  appears  to  me  that,  instead  of  using  due 
diligence  to  try  the  cause,  the  plaintiffs  have  used  every  delay  consistent 
with  a  colourable  prosecution  of  the  suit. 

Erle,  J.  Whatever  be  the  rule  of  practice,  I  think  that  here  the  plain- 
tiffs have  done  all  they  could  to  prevent  the  cause«  from  being  tried  at  the 
last  sittings ;  and  I  therefore  think  that  the  rule  should  be  discharged. 

Rule  discharged,  with  costs. (d) 

(a^  In  some  cases,  where,  from  the  nutare  of  the  application,  it  seems  to  be  highly  improba- 
ble mat  it  can  be  successfully  resisted,  the  courts  grant  a  rule  absolute  in  the  first  instance, 
leaving  it  to  the  other  side  to  move  to  discharge  it 

(6)  Whatever  construction  is  put  upon  the  statute,  a  plaintiff  who  had  reason  to  believe 
that  his  witness  would  not  return  from  Canton  for  twelve  months,  would,  by  always  under- 
taking to  try  at  the  next  sittings,  create  the  necessity  of  occupying  the  court  and  harassing  the 
defendant  and  himself  with  successive  applications  in  every  term,  supposing  him  to  escape  a 
rule  absolute  for  judgment  as  in  case  of  a  nonsuit  in  respect  of  some  one  of  his  foreknown  de- 
faults ;  and  during  all  this  time  the  defendant  would  be  kept  in  uncertainty  as  to  the  time  of 
trial. 

(c)  Reading  the  engagement  as  strictly  absolute,  the  consent  of  the  defendant  would  appear 
to  be  as  necessary  to  the  enlarging  .of  the  peremptory  undertaking  to  try  at  the  next  sittings  or 
assizes,  as  the  consent  of  the  charterer  would  be  to  the  enlargement  of  the  time  within  which 
a  ship  ought,  according  to  a  warranty,  to  sail. 

(d)  If  the  plaintifis  had  offered  a  stet  proce$8uSf  the  court  would  perhaps  have  been  inclined 
to  regard  as  less  inexcusable  the  numerous  indications  of  a  disinclination  on  the  part  of  the 
plaintiffs  to  incur  further  expense  in  the  prosecution  of  a  hopeless  action.  If  a  stel  proressui 
had  been  offered  and  refused,  and  the  court  had  been  equally  divided  upon  the  point  of  law,  the 
plaintifis'  rule  would  have  been  neither  made  absolute  nor  discharged,  but  would  have  fallen  to 
the  ground,  leaving  the  judgment  as  in  case  of  a  nonsuit,  in  fuU  force :  had  the  case  taken  this 
course  the  plaintifis  would  have  been  relieved  from  payment  of  the  defendant's  costs  of  the 
motion. 


•BUSH  and  MULLENS  v.  SAYER,  and  [•1027 

In  re  JOHN  BUSH  and  RICHARD  MULLENS,  Two,  &c.  Mv.  19. 

No  jurisdiction  is  given  to  a  court  of  law  to  refer  an  attorney's  bill  to  taxation,  by  5  &  6  Vict 
c  73,  8.  37,  although  an  action  be  pending  on  such  bill  in  such  court  of  law,  where  no  part 
of  the  business  is  transacted  in  any  court  of  law  or  equity. 

On  the  29th  of  June,  1844,  Messrs.  Bush  and  Mullens  coromenced  the 
above  action  to  recover  148/.  I8.v.  6c?.,  the  amount  of  four  several  bills  of 
costs  for  business  done  as  the  defendant's  solicitors,  and  of  certain  moneys 
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paid  for  his  use.  The  bills  were  delivered  at  the  request  of  the  defendant 
on  the  8th  of  May,  1843,  to  the  agent's  attorney,  in  a  letter  referring  to  the 
bill,  and  signed  by  Bush  and  Mullens.  The  bills  contained  no  charge  for 
business  in  a  court  of  law.  On  the  1st  of  May,  1844,  Bush  and  Mullens 
were  served  with  a  sun^mons  to  show  cause  why  the  bills  shuulJ  not  be 
referred  to  one  of  the  masters  of  the  Queen's  Bench,  for  taxation.  Upon 
this  summons  Coleridge,  J.,   .eclined  to  make  any  order. 

On  the  5th  of  July,  1844,  being  more  than  twelve  months  after  the  de- 
livery of  the  bills,  a  summons  was  served  upon  Bush  and  Mullens  in  the 
above  action,  to  show  cause  «why  their  bills  of  costs,  charges  and  dis- 
bursements for  the  recovery  whereof  this  action  was  brought,  should  not  be 
referred  to  tlie  master  to  be  t^ed,  and  why  the  plaintiffs  should  not,  upon 
the  taxation,  give  credit  for  all  sums  of  money  by  them  received  from,  or 
on  account  of,  the  defendant,  and  why  the  master  should  not  tax  the  costs 
of  such  reference,  and  certify  what,  upon  such  reference,  shall  be  found  due 
*l02ftl  ^^  °^  ^°™  either  party  in  respect  of  such  bills  and  ^demand,  and 
of  the  costs  o&such  reference,  and  why  the  plaintiff  should  not  be 
restrained  from  prosecuting  the  said  action  touching  such  demand,  pending 
Ruch  reference,  and  why  upon  payment  of  what  (if  any  thing)  may  appear 
due  thereon  to  the  plaintiffs,  together  with  the  costs  of  the  action,  to  be  also 
taxfd  and  paid,  all  further  proceedings  should  not  be  stayed."  On  the 
9th  of  July,  1844,  Coltman,  J.,  ruled  that  there  had  been  a  due  delivery 
of  the  bills  to  the  defendant  more  than  twelve  months  before  the  commence- 
ment of  the  action. 

The  defendant  then  contended,  that  there  were  special  circumstances 
which  would  justify  the  taxation  of  the  bills  notwithstanding  the  expiration 
of  the  twelve  months.  The  special  circumstances  that  were  relied  on  were 
as  follow, — that  the  bills  contained  items  which  could  make  them  taxable 
at  common  law,  and,  therefore,  the  only  mode  of  procuring  their  taxation 
was  by  petition  to  the  Master  of  the  Rolls  under  the  6  &  7  Vict.  c.  73 ; 
that  instructions  had  been  laid  before  counsel  to  prepare  such  petition,  but 
that  he  advised  that  the  Master  of  the  Rolls  had  no  jurisdiction  to  grant 
such  an  order,  no  proper  delivery  of  the  bills  having  taken  place ;  that 
within  twelve  months  from  the  alleged  delivery  of  the  bills,  application  was 
made  by  the  defendants  to  the  plaintiffs'  agents  to  sign  the  bills  so  as  to 
bring  them  clearly  within  the  statute,  which  they  had  decUned  to  do  ;  and 
that  a  petition  was  then  pending  before  the  Master  of  the  Rolls,  praying 
that  the  bills  might  be  ordered  to  be  delivered  and  taxed. 

The  plaintiflfs  contended  that  as  the  bills  were  not  taxable  at  the  time  of 
•.heir  delivery,  they  were  not  within  the  6  &  7  Vict.  c.  73.  An  order  was 
however  made  by  that  learned  judge  in  the  terms  of  the  summons,  and 
further  ordering  that  in  default  of  payment  of  what  should  be  found  due  on 
•10*291  ^^®  taxation,  the  •plaintiffs  should  be  at  liberty  to  sign  judgment 
for  the  amount.  This  order,  Sir  T.  Wilde^  Seijt.,  on  a  former 
day  in  this  term,  obtained  a  nile  nisi  to  rescind. 
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Talfourdy  Serjt.,  (with  whom  was  H.  J,  Hodgson^)  now  showed  cause. 
An  action  being  depending  upon  these  bills,  the  learned  judge  had  the 
jurisdiction  exercised  by  him  on  this  occasion.  The  provisions  of  the  6  & 
7  Vict.  c.  73,  are  retrospective;  Binns  v.  fley,  1  Dowl.  &  L.  661.  The 
special  circumstances  (a)  gave  the  learned  judge  jurisdiction,  notwithstanding 
the  twelve  months  had  expired.  [Maule,  J.  The  legislature  seem  to 
have  considered  the  officers  of  the  Lord  Chancellor  and  the  Master  of  the 
Rolls  to  be  the  proper  persons  to  tax  conveyancing  bills.  The  thirty- 
seventh  section  gives  jurisdiction  in  such  cases  as  the  present,  to  the  courts 
of  equity :  and  the  fact  that  an  action  has  been  brought  upon  the  bills  can- 
not take  away  their  jurisdiction,  or  give  that  jurisdiction  to  us.  Tindal,  C.  J. 
The  words  of  the  6  &  7  Vict.  c.  73,  s.  37,. are  very  clear.  That  statute 
direcis  that  «  it  shall  be  lawful,  in  case  the  business  contained  in  such  bill, 
or  any  part  thereof,  shall  have  been  transacted  in  the  High  Court  of  Chan- 
cery, or  in  any  other  court  of  equity,  or  in  any  matter  of  bankruptcy  or 
lunacy,  or  in  case  no  part  of  such  business  shall  have  been  transacted  in 
any  court  of  law  or  equity,  for  the  Lord  High  Chancellor  or  the  Master  of 
the  Rolls  to  refer  such  bill,  and  the  demand,  &c.,  thereupon,  to  be  taxed." 
The  original  delivery  of  the  bills  appears  to  be  good :  the  bill  is  to  be  sub- 
scribed with  the  proper  hand  of  the  attorney,  or  be  enclosed  in,  or  accom- 
panied by,  a  letter  subscribed  in  like  manner,  referring  to  such  bill.  Erle,  J. 
The  proviso  as  to  special  circumstances  *gives  to  this  court  in  rtiAQQ 
cases  where  it  possessed  none,  without  such  an  example,  juris- 
diction ;  it  speaks  of  such  references  as  aforesaid.^  The  order  for  judg- 
ment was  inserted  at  the  request  of  the  plaintiffs  ;  the  reference  to  taxation, 
therefore,  was  assented  to  by  them.  [Maule,  J.  That  was  the  act  of  the 
judge,  under  the  power  given  to  him  by  section  43.] 

Sir  T.  Wilde^  Serjt.,  contra,  was  stopped  by  the  court. 

Per  curiam :  Rule  absolute . 

(a)  When  cause  was  showD  against  this  rule,  the  petition  above  referred  to  had  beei  «tis- 
missed  with  costs. 


POOLE  V.  GRANTHAM  and  Others.    JVov.  25. 

In  trespass  tputre  domum  frept  and  de  bonit  atportattM,  the  defendants  pleaded  four  pleas,  <o  one 
of  whmch  the  plaintiff  demurred.  After  judfrroent  for  the  plaintiff  on  the  demurrer,  a  icencral 
▼erdict  was  found  for  tho  plaintiff  upon  the  issues,  damages  20t.  There  was  no  cei  Uficate 
under  the  3  d^  4  Vict.  c.  24 :  Held,  that  the  plaintiff  was  only  entitled  to  the  cosU  of  the 
demurrer. 

Trespass,  for  breaking  and  entering  the  plaintiff's  messuage,  and  taking 
away  his  goods.  The  defendants  pleaded  four  pleas,  to  one  of  which  the 
plaintiff  demurred.  The  demurrer  was  argued  in  Easter  term,  1843,  when 
the  court  gave  judgment  for  the  plaintiff. 

At  the  trial  of  the  issues  at  the  last  assizes  at  Stafford,  the  jury  found  a 
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general  verdict  for  the  plaintiiT,  damages  205. :  there  was  no  certificate  undtf 

the  statute  3  &  4  Vict.  c.  24,  s.  2.  (a) 

"^10^11       *'^^^  master  having  declined  to  tax  the  plaintiff's  costs, 

ByleSj  Serjt.,  on  a  former  day  in  this  term,  oft  the  part  of  the 
plaintiff,  moved  for  a  rule  calling  upon  the  defendants  to  show  cause  whj 
the  master  should  not  tax  the  plaintiff's  costs  of  the  action.  He  submitted 
that  the  plaintiff  was  entitled  to  the  costs  of  the  issue  in  law,  under  the 
4  &  5  Anne,  c.  16,  ss.  4,  5,  (b)  and  3  &  4  W.  4,  c.  42,  s.  34 ;  (c)  that  the 
issue  in  law  not  being  before  the  judge  at  all,  he  had  no  means  of  exercising 
a  discretion,  and  therefore  the  statute  3  &  4  Vict.  c.  24,  s.  2,  did  not  apply; 
Taylor  v.  Rolf,  13  Law  J.,  N.  S.,  Q.  B.  39;(d)  and  that  the  plaintiff  was 
also  entitled  to  the  costs  of  the  other  issues,  though  by  reason  of  the  statute 
3  &  4  Vict.  c.  24,  s.  2,  he  might  not  be  entitled  to  the  costs  of  the  trial. 

Sir  T.  WUdey  Serjt.,  now  showed  cause.  The  rule  is  framed  with  studied 
•10321  ^I'^^'^'g^i^y*  If  the  plaintiff  means  •to  confine  his  claim  to  the  costs 
of  the  judgment  on  the  demurrer,  the  rule  is  not  opposed.  The 
plaintiff  will  get  his  costs  of  this  application  if  cause  is  shown  against  that 
to  which  he  is  clearly  entitled.  But  he  is  clearly  not  entitled  to  the  other 
costs  for  which  he  appears  to  ask.  By  the  venire  in  this  case  the  jury  were 
not  summoned  to  assess  the  damages  on  the  judgment  on  demurrer,  but 
only  to  try  the  issues  in  fact  joined  between  the  parties.  The  ground, 
therefore,  upon  which  alone  that  part  of  the  rule  could  have  been  sustained, 
fails;  for,  it  is  quite  clear  that  Lord  Denman's  act  deprives  the  plaintiff  of 
costs  as  to  the  issues  of  fact. 

ByleSy  Serjt.,  in  support  of  the  rule.  The  plaintiff  being  entitled  to  the 
costs  of  the  demurrer,  is  entitled  to  the  .costs  of  the  inquiry  of  damages. 
To  that  extent  the  rule  must,  at  all  events,  be  made  absolute.  [Maule,  J. 
The  plaintiff  asks  for  the  costs  of  an  inquiry,  which  would  have  been  use- 
less, and  which  never  took  place.] 

TiNDAL,  C.  J.  The  costs  of  the  demurrer  would  have  been  allowed  by 
the  master  if  they  had  been  applied  for  without  mixing  them  up  with  the 

(a)  Which  enacts,  « that,  if  the  plaintiff*  in  any  action  of  trespasa,  or  of  trespaas  nu  the  case, 
brought  or  to  be  brought  in  any  of  her  majesty's  courts  at  Westminster,  Ac,  shall  recover  Inf 
the  verdict  of  a  jury  less  damages  than  40*.,  such  plaintiff  shall  not  be  entitled  to  recover  or 
obtain  from  the  defendant,  in  respect  of  mch  verdict^  any  costs  whatever,  whether  it  shall  be 
given  upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  unless  the  judge 
or  presiding  officer  before  whom  such  verdict  shall  be  obtained,  shall,  immediately  aAerwards, 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was 
really  brought  to  try  a  right  besides  the  mere  right  to  recover  damages  for  the  trespass  or  griev- 
ance for  which  the  action  shall  have  been  brought,  or  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought,  was  wilful  and  malicious." 

(6)  Section  4  enacts,  that  *<  it  shall  and  may  be  lawful  for  any  defeu'^ant  or  tenant  in  any 
action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  court  of  record,  with  the  leave  of  the  same 
court,  to  plead  as  many  several  matters  thereto  as  he  shall  think  necessary  for  his  defence." 
And  by  sect  5,  *<  if  any  such  matter  shall,  upon  a  demurrer  joinea,  be  judged  insufficient,  costs 
shall  be  given,  at  the  discretion  of  the  court'' 

(r)  Which  enacts,  that,  **  where  judgment  shall  be  given  either  for  or  against  a  plaintifl^  or 
for  or  against  a  defendant,  upon  any  demurrer  joined  in  any  action  whatever,  .he  party  in 
whose  favour  such  judgment  shall  be  given  shall  also  have  judgment4o  recover  his  costs. 

(d)  8»«c0  reported,  5  Q.  B.  337. 
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costs  of  the  issues,  to  which  the  plaintiff  is  not  entitled.  Instead  of  taking 
this  course,  the  plaintiff  has  come  to  the  court  with  an  application  for  which 
there  is  no  foundation.  His  rule  therefore  ought,  in  strictness,  to  be  dis- 
charged. It  may,  however,  be  made  absolute  to  the  extent  of  allowing 
him  the  costs  of  the  demurrer,  on  payment,  to  the  defendant,  of  the  costs 
of  the  application. 

Per  curiam  ;  Rule  absolute  accordingly. 


•GRINNELL  v.  WELLS.    Mv.  25.  [n033 

An  action  for  sednction  cannot  be  maintained  without  loas  of  service. 

Case,  for  the  seduction  of  the  plaintiff's  daughter. 

The  declaration  stated  that  before  and  at  the  time  of  committing  the 
grievances,  and  from  thence  until  the  time  of  the  pregnancy  and  sickness, 
and  of  the  plaintiff's  expending  the  moneys  and  incurring  the  debts,  there- 
inafter mentioned,  Alice  Grinnell,  the  daughter  of  the  plaintiff,  was  a  poor 
person  who  maintained  herself  by  her  labour  and  personal  services,  and, 
except  by  her  labour  and  personal  services,  was  not  of  suflScient-  ability  to 
maintain  herself,  and  was,  during  all  that  time,  unmarried,  and  an  infant 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  fourteen  years,  and 
at  and  during,  and  after  the  time  of  her  pregnancy  and  sickness,  as  there- 
inafter mentioned,  and  of  the  plaintiff's  expending  the  moneys,  and  incur- 
ring the  debts,  thereinafter  mentioned,  the  said  Alice  was  such  poor  person, 
infant,  and  unmarried,  and  was  not  of  sufficient  ability  to  maintain  herself: 
yet  the  defendant,  well  knowing  the  premises,  but  contriving  to  injure  the 
plaintiff,  and  to  compel  him  to  maintain  the  said  Alice/  on  the  27th  of 
May,  1841,  and  on  divers  other  days,  &o.,  debauched  and  carnally  knew 
the  said  Alice,  whereby  she  became  pregnant  and  sick  with  child,  and  so 
continued  for  a  long  time,  to  wit,  for  the  space  of  nine  months  then  next 
following,  at  the  expiration  whereof,  to  wit,  &c.,  the  said  Alice  was  de- 
livered of  the  child  with  which  she  was  so  pregnant  as  aforesaid ;  by  means 
of  which  premises  the  said  Alice,  for  a  long  time,  to  wit,  &c.,  became  and 
was  unable  to  work  or  to  maintain  herself,  which  she  might,  and  otherwise 
would,  have  done;  and  the  plaintiff,  so  being  her  father,  and  being  of  suf- 
ficient ability  to  ^maintain  the  said  Alice,  was,  by  means  of  the  r*iQQA 
premises,  during  all  that  time,  forced  and  obliged  to,  and  neces-  *■ 
sarily  did,  maintain  the  said  Alice  at  his  own  charges ;  and  also  by  means 
of  the  premises,  the  plaintiff  was  obliged  to,  and  did  necessarily,  pay,  lay 
out,  and  expend  divers  moneys,  and  incur  divers  debts,  in  the  whole 
amounting  to  50/.,  in  and  about  maintaining,  nursing,  taking  care  of,  and 
curing  the  said  Alice,  and  in  and  about  her  delivery,  during  the  time  she 
^as  so  unable  to  maintain  herself  as  aforesaid.  Wherefore  the  plaintiff 
saith  that  he  is  injured  and  hath  damage  to  the  value  of  500/.,  &c. 
Plea  not  guilty ;  whereupon  issue  was  joined. 
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Thfe  cause  was  first  tried  before  Erskine,  J.,  at  the  spring  assizes  at 
Gloucester  in  1843,  when  a  verdict  was  found  for  the  plaintiff,  damages, 
300/.  In  the  following  term  a  rule  nisi  was  obtained  for  a  new  trial  on  the 
ground  of  excessive  damages,  the  declaration  only  pointing  to  expenses 
actually  incurred  by  the  plaintiff  in  his  daughter's  maintenance  and  cure, 
and  upon  affidavits  impugning  the  character  of  the  principal  ^^atness ;  and 
also  to  arrest  the  judgment.  In  Trinity  term  the  rule  was  made  absolute 
for  a  new  trial  on  payment  of  costs,  the  defendant  agreeing  that  any  damages 
to  be  assessed  on  the  second  trial  might  be  estimated  agreeably  to  ibe 
principles  applicable  to  ordinary  actions  for  seduction.  At  the  second  trial, 
which  took  place  before  Williams,  J.,  at  the  Gloucester  summer  assizes, 
1843,  the  jury  again  found  a  verdict  for  the  plaintiff,  damages  200/. 

Talfourd^  Serjt.,  (with  whom  was  Greaves^)  in  Michaelmas  term,  1843, 
moved  in  arrest  of  judgment.  The  declaration  discloses  no  legal  ground 
of  action.  This  is  not  an  action  brought  in  the  ordinary  form  for  seduction ; 
but  for  an  act  of  incontinence  committed  by  third  persons,  from  which  act 
*10'?51  ^^™^g^  ^s  alleged  to  have  *arisen  to  the  plaintiff.  In  Satierthwcdte 
.  V.  Dewhursty  4  Dougl.  315,  (a)  the  court,  upon  a  motion  to  arrest 
the  judgment,  held  that  the  action  would  not  lie  unless  it  were  laid  with  a 
per  quod  servitium  amisU,  The  relation  of  master  .and  servant  has  always 
been  held  a  necessary  ingredient  in  such  an  action.  Formerly,  parties  de- 
clared in  trespass,  per  quod  sermtium  amisU;  and  a  count  for  debauching 
the  plaintiff's  daughter  might  be  joined  with  a  count  for  breaking  and 
entering  the  plaintiff's  house  ;  Woodward  v.  Walton,  2  N.  R.  476.  Now, 
however,  it  is,  perhaps  more  properly,  considered  as  an  action  upon  the 
case ;  but  it  is  agreed  that  the  mere  relation  of  parent  and  child  without 
some  service,  does  not  give  the  father  a  remedy  against  the  seducer  of  his 
daughter;  Russell  v.  Come,  2  Lord  Raym.  1031,  6  Mod.  127;  Postk- 
thwaite  v.  Parkes,  3  Burr.  1878  ;  Beniiett  v.  Mlcott,  2  T.  R.  166  ;  Dean  v. 
Peelj  5  East,  45.  In  two  recent  cases  in  the  Exchequer,  attempts  appear  to 
have  been  made  to  relax  that  principle ;  Harris  v.  Builery  2  M.  &  W.  539 ; 
Blaymire  v.  Haley ,  6  M.  &  W.  55.  In  the  latter  case,  Parke,  B.,  referred 
to  Maunder  v.  Venn,  Moo.  &  M.  323,  as  an  authority  that  there  must  be 
proof  of  service,  actual  or  constructive.  Hall  v.  Hollandjer,  4  B.  &  C.  660, 
7  D.  &  R.  133,  was  an  action  of  trespass  for  driving  a  carriage  against  the 
plaintiff's  son  and  servant,  whereby  the  plaintiff  was  deprived  of  his  ser- 
vices, and  was  put  to  expense  about  his  cure :  it  was  held  that  the  loss  of 
service  was  the  gist  of  the  action,  and  that  the  child,  (who  was  only  two 
years  and  a  half  old,)  being  incapable  of  performing  any  service,  the  action 
was  not  maintainable.  The  common  law  imputes  no  obligation  on  a  parent 
•l 0*161  ^^  support  'his  child;  Mortimorev,  Wright,  6  M.  &  W.  482. 
''  The  43  Eliz.  c.  2,  s.  7,  provides  "that  the  father  and  grandfather, 
and  the  mother  and  grandmother,  and  the  children,  of  every  poor,  old,  blind, 
lame,  and  impotent  person,  or  other  poor  person  not  able  to  work,  being 
(a)  Shortly  reported  per  nomen  Saterthwaiie  v.  Dtterst,  6  East,  47  n. 
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of  a  sufficient  ability,  shall,  at  their  own  charges,  relieve  and  maintain  every 
such  poor  person,  in  that  manner  and  according  to  that  rate  as  by  the  jus- 
tices of  peace  of,  &c.,  shall  be  assessed,  upon  pain  that  every  one  of  them 
shall  forfeit  205.  for  every  month  which  they  fail  therein.(a)  But  all  the 
circumstances  which  constitute  the  breach  of  duty,  must  appear  upon  the 
record  ;  Gray  v.  Jefferies^  Cro.  Eliz.  55 ;  Barham  v.  Dennis^  Cro.  Eliz.  769 ; 
Robert  Mary's  case,  9  Co.  Rep.  113  a.  jRea:  v.  Camisk,  2  B.  &  Ad.  498 ; 
and  Davis  v.  Blacky  1  Gale  &  D.  432,  were  also  referred  to. 

A  rule  nisi  having  been  granted, 

Sir  T.  Wilde^  Serjt.,  (with  whom  were  Channell^  Serjt.,  and  Godson,)  in 
Easter  term  last,  showed  cause.  Since  the  new  rules,  the  plea  of  not  guilty 
in  this  action  only  puts  in  issue  the  fact  of  the  debauching :  the  other  aver- 
ments in  the  declaration  not  traversed,  must  be  considered  as  admitted  in 
the  sense  in  which  they  will  maintain  the  action.  Spieres  v.  Parker,  1  T. 
R.  141.  (6)  The  father,  if  of  ability,  is,  by  the  statute  43  Eliz.  c.  2,  s.  7, 
bound  to  maintain  his  poor  child.  It  would  seem  to  mark  a  very  defective 
state  of  society,  that  a  legislative  provision  should  be  required  for  the  pur- 
pose of  enforcing  an  6bligation  so  sacred  ;  but  the  statute  of  Elizabeth  is  not 
directed  so  much  to  the  relation  of  parent  and  child  as  to  relieve  third  per- 
sons from  the  obligation  of  providing  *for  a  party  whose  relations  i  »iqq7 
were  of  ability  to  support  him.  The  parent  might  leave  the  bur- 
den of  supporting  his  child  to  the  parish,  if  he  knew  that  the  child  mast  be 
provided  for,  with  or  without  any  exertion  on  his  part.  If  a  moral  obliga- 
tion is  capable  of  being  enforced  by  legal  means,  the  party  is  not  bound  to 
-wait  until  he  is  actually  coerced  ;  Blyth  v.  Smith,  6  Scott,  N.  R.  360.  It 
is  not  necessary  that  costs  should  have  been  actually  incurred  in  order  to 
have  a  remedy  over.  If  any  doubt  exists  as  to  the  necessity  of  showing 
actual  coercion,  the  court  may  be  relieved  from  considering  that  point  in 
the  present  case,  because  upon  this  record,  supposing  it  to  be  necessary,  it 
must  be  presumed  that  an  order  of  maintenance  was  made  by  the  justices. 
If  the  words  «  forced  and  obliged  to  pay"  will  give  a  cause  of  action,  what 
is  the  meaning  of  the  words  used  here  ?  [Tindal,  C.  J.  There  is  here  a 
distinct  allegation  ;  it  is  not  matter  coming  in  merely  by  a  per  qaod,^  That 
allegation  is  therefore  traversable.  It  is  not  like  an  allegation  of  special 
dan;age  in  trespass.  The  party  is  forced  and  obliged  when  under  moral 
obligation  and  legal  liability.  In  an  action  for  running  down  a  ship  or  a 
carriage,  the  declaration  alleges  that  the  plaintiflT,  by  reason  of  the  premises, 
was  forced  and  obliged  to  Jay  out  money  in  repairs.  It  cannot  be  doubted 
that  the  plaintiff  might  have  been  compelled  to  support  this  daughter.  The 
record  discloses  every  fact  necessary  to  entitle  the  justices  to  make  ^  order. 
In  Hall  V.  Hollander, {c)  power  in  the  father  to  command  the  services  of  the 
child,  and  capacity  in  the  child  to  perform  the  services  when  required,  wert 

(a)  And  see  4  &  6  W.  4,  c  76,  i.  56. 

(6)  And  eee  Hobton  v.  MiddUton,  6  B.  &  G.  296,  9  D.  4c  R.  249,  and  1  C.  B.  787. 

(c)  Supri,  1035. 
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held  to  be  sufficient.  Looking  at  this  case  as  arising  not  on  demarrer,  but 
after  verdict,  the  plaintiff  is  in  the  same  position  as  if  an  allegation  of  the 
•10381  ^^^^^  ^^^  ^^^"  expressly  traversed,  and  the  issue  *upon  that  tra- 
verse had  been  found  for  the  plaintiff.  What  must  the  plaintiff 
have  proved  upon  the  traverse  of  that  allegation  ?  The  court  must  intend 
all  that  the  plaintiff  would  have  been  obliged  to  prove  upon  the  traverse  of 
the  allegation.  If  the  court  would  have  said,  you  must  go  on  to  prove  the 
order  upon  the  trial  of  an  issue  upon  the  traverse,  it  must  be  now  taken  that 
such  an  order  existed.  The  defendant  must  be  taken  to  admit  every  fact 
which  he  does  not  traverse,  in  the  same  sense  in  which  it  must  have  been 
proved  if  traversed.  [Tindal,  C.  J.  You  say  that  if  the  statement  in  HaU 
V.  Hollander  h^d  been  as  in  the  present  declaration,  the  plaintiff  might  have 
recovered.]  Yes ;  in  that  case  Bayley,  J.,  says,  <*  In  this  case  it  was  proved 
that  the  plaintiff  did  not  necessarily  incur  any  expense.  If  he  had  done  so, 
I  am  not  prepared  to  say  that  he  could  not  have  recovered  upon  a  declara- 
tion, describing  as  the  cause  of  action,  the  obligation  of  the  father  to  incur 
that  expensed  In  Hall  v.  Hollander  there  are  two  or  three  things  to  be 
observed.  The  case  was  put  on  the  ground  of  service,  and  no  acts  of  ser- 
vice were  proved  Secondly,  the  child  was  placed  in  an  hospital,  and  no 
expense  was  necessarily  incurred  by  the  father.  Holroyd,  J.,  points  out 
some  difficulties.  Satterthwaite  v.  Dewhurst  is  a  loose  report,  in  which  the 
cases  cited  have  no  connection  with  the  subject.  Russell  v.  Come^  although 
contended  to  be  in  point,  only  shows  that  an  action  will  not  lie  simply  for 
seduction.  In  the  case  of  Satterthwaite  v.  Dewhurst  there  is,  in  the  judg- 
ment of  the  court,  an  absence  of  all  reference  to  the  point  now  in  dispute. 
The  main  question  was,  whether  case  would  lie.  It  is  there  said  that  the 
action  is  brought  for  incontinence.  That  is  not  so.  [Coltman,  J.  Lord 
Mansfield  must  mean  that  an  action  will  not  lie  unless  there  be  damnum 
et  injuria.']  He  could  not  mean  to  say  that  actual  pecuniary  loss  would  not 
•10391  ^^^  ^  "S^^  *°^  action.  Every  word  of  the  judgment  must  apply 
to  a  case  of  loss  actually  incurred,  if  it  is  applicable  at  all  to  the 
present  case ;  Spieres  v.  Parker j  1  T.  R.  141 ;  Dalhy  v.  Hirstj  1  Bro.  & 
B.  224. 

Channelly  Seijt.,  on  the  same  side.  The  justices  may  make  an  order 
upon  the  parent  for  relief.  If  this  plaintiff  had  been  summoned,  he  could 
have  made  no  defence.  In  Rippon  v.  Morton^  Cro.  El.  849,  it  was  con- 
tended that  the  plaintiff  had  a  cause  of  action  for  the  expense  of  curing  his 
son  who  had  been  beaten ;  and  it  was  held  to  be  no  cause  of  action,  be- 
cause it  was  that  which  he  was  not  compellable  to  pay.  This  case  stands 
clear  of  the  statutes  relating  to  illegitimate  children.  If  the  facts  alleged  in 
the  declaration  are  such  as  to  bring  the  plaintiff  within  the  statutes,  it  is  the 
same  thing  as  if  an  order  of  justices  were  made  and  not  executed.  There 
is  nothing  here  to  exclude  evidence  of  such  an  order.  It  must  be  admitteu 
that  Satterthwaite  v.  Dewhurst ^  as  reported  in  4  Dougl.,  which  report  was 
not  published  till  1831,  creates  some  difficulty.    [Coltman,  J.  Youraigu 
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ment  would  apply  as  well  to  the  case  of  a  daughter  of  the  age  of  forty-five, 
as  to  one  of  fifteen.]  It  is  clear,  that  the  plaintiff  was  bound  to  maintain 
bis  daughter ;  Hunt  v.  Wotten^  T.  Raym.  259.  In  an  action  on  the  case 
for  a  nuisance*  in  stopping  up  a  way,  it  is  not  necessary  to  show  that  actual 
damage  has  been  sustained. 

Talfourd^  Serjt.,  in  support  of  the  rule.  This  declaration  discloses  no 
cause  of  action.  If  the  action  can  be  sustained  on  tbe  ground  suggested,  it 
is  surprising  that  it  should  be  now  brought  for  the  first  lime.  The  plaintiff 
assumes  that  the  act  charged  is  wrongful  as  against  him.  That,  however, 
is  a  fallacy,  considering  the  *numerous  cases  in  which  it  would  f^in^A 
have  been  available.  It  is  an  act  punishable  in  the  ecclesiastical  *■ 
courts.  It  is  an  immoral  act,  but  not  an  act  wrongful  in  the  sense  neces- 
sary to  found  an  action  at  law  for  the  consequences.  In  all  of  the  cases, 
the  ground  of  the  action  has  been  considered  to  be  the  violation  of  the  rela- 
tion of  master  and  servant.  Posllethwaite  v.  ParkeSy  3  Burr.  1878 ;  Dean 
V.  Peel,  5  East,  45 ;  Speight  v.  Ollviera,  Stark.  N.  P.  C.  493 ;  Harris  v. 
BiUts,  2  M.  &  W.  539 ;  Blamere  v.  Hayley,  6  M.  &  W.  155.  In  Hunt  v. 
Wotten  there  was  an  actual  trespass.  The  court  of  Exchequer  have  in  the 
most  emphatic  manner  decided  this  point  in  Mortimer  v.  Wiight,  6  M.  & 
W.  482.  With  regard  to  the  statute  of  Elizabeth,  it  is  not  consistent  with 
the  declaration  that  an  order  of  justices  should  have  been  made.  The  alle- 
gation is,  that  the  plaintiff  was,  by  reason  of  the  premises — that  is,  by  means 
of  the  pregnancy  and  sickness,  and  not  by  means  of  an  order  of  justices- 
forced  and  obliged  to  maintain  his  daughter.  This  declaration  is  defective  ; 
first,  because  it  shows  no  relation  of  master  and  servant;  secondly,  because 
supposing  the  relation  to  exist,  there  is  no  legal  damage,  inasmuch  as  the 
act  complained  of  must  be  taken  to  be  the  voluntary  act  of  the  servant. 

Cur,  adv.  vtdt. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  question 
in  this  case  arises  upon  a  motion  in  arrest  of  judgment,  and  is  this — 
whether  a  father  can  maintain  an  action  upon  the  case  for  the  seduction  of 
his  daughter,  where  he  is  unable  to  allege  in  the  declaration  the  loss  of  her 
service  by  reason  of  the  defendant's  wrongful  act. 

The  declaration  in  this  case  contains  no  allegation  of  the  loss  of  the 
service  of  the  daughter,  but,  instead  *thereof,  alleges  that  the  r*i(\A\ 
daughter  was  a  poor  person,  maintaining  herself  by  her  labour 
and  personal  services,  and  not  of  sufficient  ability  to  maintain  herself  other* 
wise  ;  and,  after  stating  that  the  defendant  debauched  her,  and  that  she  was 
delivered  of  a  child,  and  her  thereby  becoming  unable  to  work  or  maintain 
herself,  alleges,  as  the  gravamen  of  the  plaintiff,  that  he,  being  her^  father, 
and  being  of  sufficient  ability  to  maintain  his  said  daughter,  was,  by  means 
of  the  premises,  forced  and  obliged  to,  and  necessarily  did,  maintain  his 
said  daXighter,  at  his  own  charges,  and  did  necessarily  pay  large  divers 
money,  and  incur  divers  debts  in  and  about  the  maintaining  and  nursing, 
&c.,  of  his  said  daughter,  during  the  time  she  was  unable  to  maintain  he"* 
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self.  And  the  question  arises — whether  the  want  of  the  allegation  of  the  Ion 
of  service  is  supplied  by  the  substitution  of  the  before-recited  allegation. 

The  foundation  of  the  action  by  a  father  to  recover  darr^ges  against  the 
wrongdoer  for  the  seduction  of  his  daughter,  has  been  uniformly  placed, 
from  the  earliest  time  hitherto,  not  upon  the  seduction  itself,  which  is  the 
wiongful  act  of  the  defendant,  but  upon  the  loss  of  service  of  the  daughter, 
m  which  service  he  is  supposed  to  have  a  legal  right  or  interest.  Such  is 
the  language  of  Lord  Holt  in  Russell  v.  Come^  and  such  the  opinion  of 
the  court  in  the  earlier  case  of  Gi^ay  v.  JeffirieSy  with  reference  to  an  action 
by  a  father  for  a  personal  injury  to  a  child,  which  stands  precisely  on  the 
same  footing.  See  also  Randle  v.  Deam^  2  Lutw.  1497.  It  has,  there- 
fore, always  been  held  that  the  loss  of  service  must  be  alleged  in  the  decla- 
ration, and  that  loss  of  service  must  be  proved  at  the  trial,  or  the  plaintiff 
must  fail.  See  Bennett  v.  Alcott.  It  is  the  invasion  of  the  legal  right  of 
the  master  to  the  services  of  his  servant,  that  gives  him  the  right  of  action 
*  10421  ^^^  beating  his  servant;  and  it  is  the  *invasion  of  the  same  legal 
right,  and  no  other,  which  gives  the  father  the  right  of  action 
against  the  seducer  of  his  daughter.  This  distinction  is  most  clearly  and 
pointedly  put  by  the  court  in  Robert  Mary*s  case,  where  it  is  said,  "  If  my 
servant  be  beaten,  the  master  shall  not  have  an  action  for  this  beating,  unless 
the  battery  is  so  great  that  by  reason  thereof  he  loses  the  service  of  his 
servant ;  but  the  servant  himself  for  every  small  battery  shall  have  an  action: 
and  the  reason  of  the  difference  is,  that  the  master  has  not  any  damage  by 
the  personal  beating  of  his  servant,  but  by  reason  of  a  perquody  viz.,/«r 
quod  servUium  amisit ;  so  that  the  original  act  is  not  the  cause  of  his  action, 
but  the  consequent  upon  it,  viz.,  the  loss  of  the  service,  is  the  cause  of  his 
action." 

No  precedent  in  an  action  for  seduction  has  been  brought  before  us, 
(except  those  in  Harris  v.  Butler  and  Blayrrdre  v.  Hayley^  in  both  of  which 
cases  the  declarations  were  held  bad,)  in  which  there  has  not  been  an  alle- 
gation  of  the  loss  of  service  to  the  father :  and  the  struggle  has  always  been 
at  the  trial,  to  give  some  proof  either  of  actual  service  or  of  the  implied 
i-elation  of  master  and  servant.  And  in  the  case  of  Dean  v.  Pee/,  where 
the  loss  of  service  was  alleged  in  the  declaration,  but  where  the  proof  at  the 
trial  was  only  this,  that  the  daughter  was  in  the  service  of  another  person  at 
the  time  of  the  seduction  without  any  intention  of  returning  to  her  father's 
house ;  but  that,  upon  her  seduction,  she  came  home  and  was  maintained 
by  her  father  during  her  illness,  the  action  was  notwithstanding  held  not  to 
be  maintainable.  Now,  that  case  is,  in  evidence,  precisely  what  the  present 
case  is  in  pleading  upon  the  record  ;  and  therefore  it  affords  a  direct  au- 
thority for  the  position,  that,  where  there  is  the  absence  of  any  allegation 
of  the  loss  of  service  to  the  father,  although  there  may  be  an  allegation  of 
liis  being  compelled  to  pay  the  expenses  arising  from  the  wrongful  act,  the 
*10431  *^^^'°'^  ^®  nevertheless  not  maintainable.  Upon  the  grourd  of 
action^  therefore,  set  forth  upon  this  record,  we  do  not  feel  our- 
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selves  warranted  in  giving  judgment  for  the  plaintifT;  as  we  think  the  de- 
i*]aration  discloses  no  legal  wrong  to  the  plaintiff,  no  invasion  or  violation 
of  his  legal  rights. 

Many  observations  suggest  themselves  against  the  soundness  of  the  argu- 
ment upon  which  the  plaintiff  relies. 

In  the  first  place,  if  the  liability  to  support  the  daughter  under  the  statute 
of  Elizabeth,  would  form  a  ground  of  action,  per  se^  independently  of  any 
service,  it  would  seem  scarcely  credible, — as  that  statute  was  passed  long 
before  any  of  the  cases  above  referred  to, — that  the  difficulty  of  proof  of 
service,  either  actual  or  implied,  which  has  occurred  in  so  many  cases, 
should  not  have  been  avoided  and  answered  by  framing  the  declaration, — 
like  the  present, — upon  the  legal  liability  of  the  father  to  maintain  his 
daughter  under  the  statute. 

In  the  next  place,  if  this  ground  of  action  is  available  in  the  case  of  se- 
duction of  a  daughter,  it  is  equally  so  in  the  case  of  every  beating  of  a  son, 
whether  his  service  be  lost  or  not ;  and,  upon  this  supposition,  the  beating 
of  a  son,  at  whatever  advanced  age,  and  although  altogether  emancipated 
from  his  father's  family,  would  form  a  ground  of  action  at  the  suit  of  the 
father,  if  called  upon,  under  the  statute,  to  maintain  his  son. 

And,  still  further,  this  anomaly  would  follow,  that,  as  the  father  is  only 
liable,  under  the  statute,  to  maintain  his  daughter  where  he  is  of  sufficient 
ability  so  to  do,  and  as  the  damages  recoverable  by  the  father,  when  he 
brings  the  action,  are,  confessedly,  not  limited  to  the  actual  expenditure  of 
his  money,  but  may  be  given  according  to  the  circumstances  of  aggravation 
in  the  particular  case,  tlie  right  of  action  to  recover  compensation  would  be 
confined  to  persons  of  ability  to  maintain  the  *daughter,  and  would  r  ^r Q44 
be  denied  to  the  poorer  orders  of  the  community — a  result  that 
would  be  most  unreasonable,  (a) 

We  therefore  think,  for  the  reasons  above  given,  the  cause  of  action,  as 
stated  on  this  record,  is  insufficient,  and  that  the  rule  for  arresting  the  judg^ 
ment  must  be  made  absolute.  Rule  absolute. 

(a)  It  may  be  observed,  however,  that  the  quasi  fiction  of  tervUium  amisU  affords  protection 
to  the  rich  man,  whose  daughter  occasionally  makes  his  tea,  but  leaves  without  redress  the  poor 
man,  whose  child,  as  here,  is  sent,  unprotected,  to  earn  her  bread  amongst  strangers. 


JOSEPH  CHARLES  HOWETTw.  BENJAMIN  CLEMENTS. 
BENJAMIN  CLEMENTS  ».  JOSEPH  CHARLES  HOWETT.   JVbw.  23. 

Where  an  arbitrator  made  an  award  describing  the  plaintiff  by  a  wrong  Christian  name,  the 
court  sent  it  back  to  him  for  correction,  under  a  clause  contained  in  the  order  of  reference, 
empowering  the  court  to  refer  the  award  back  for  amendment 

By  ah  order  of  nisi  prius,  dated  the  27th  of  November,  1843,  made  In  a 
cause  of  Hotoett  v.  Clements^  a  verdict  was  ordered  to  be  entered  for  thf 
plaintiff,  damages  500/.^  subject  to  the  award  of  a  barrister,  who  wa» 
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thereby  empowered  lo  direct  that  a  verdict  should  be  entered  for  the  plamtifi' 
or  the  defendant  as  he  should  think  proper,  and  to  whom  the  cause,  and 
also  a  certain  other  cause  of  Clements  v,  Howetty  and  all  matters  in  difier- 
ence  between  the  parlies,  were  referred — the  costs  of  the  said  suits  respect- 
ively to  abide  the  event  of  the  award,  and  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrator.  The  order  contained  a 
clause  empowering  the  court  to  refer  back  the  award  to  the  arbitrator  for 
amendment. 

*  10451  '^^^  award  of  the  arbitrator,  made  on  the  1st  of  May,  *1844, 
was  as  follows : — "  With  respect  to  the  cause  first  above  men- 
tioned, and  in  which  the  said  James  Charles  Howett  is  the  plaintiff  and  the 
said  Benjamin  Clements  is  defendant,  I  award,  order,  and  adjudge  that  the 
verdict  already  entered  up  therein  for  the  plaintiff  James  Charles  Howett, 
shall  stand,  but  that  the  damages  shall  be  reduced  to  the  sum  of  45/.;  and, 
with  respect  to  the  other  cause,  in  which  the  said  Benjamin  Clements  is 
the  plaintiff,  and  the  said  James  Charles  Howett  is  defendant,  I  award, 
order,  and  adjudge  that  a  verdict  shall  be  entered  for  the  defendant  James 
Charles  Howett ;  and  I  find  that  there  are  no  further  or  other  matters  in 
difference  between  the  said  parties  besides  or  in  addition  to  the  said  causes 
in  the  said  order  of  reference  and  hereinbefore  mentioned :  and  I  further 
order  and  award  that  the  costs  of  this  reference  and  of  this  my  award  shall 
be  paid  by  the  said  Benjamin  Clements." 

Talfourdy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  Clements  to  show  cause  why  the  postea  in  the  first-mentioned  cause 
should  not  be  delivered  to  the  plaintiff,  and  why  judgment  should  not  be 
entered  in  both  causes  pursuant  to  the  award,  or  why  the  matter  should  not 
be  referred  back  to  the  arbitrator  to  amend  his  award  by  correcting  the  error 
made  in  the  Christian  name  of  the  plaintiff  Howett.  His  affidavit  stated 
that  the  mistake  arose  in  copying  the  award. 

Sir  T,  Wilde^  Serjt.,  now  showed  cause.  There  has  been  no  award  made 
in  the  causes  referred ;  and  consequently  the  court  has  no  power  to  enter  up 
judgment  in  the  manner  prayed.  It  is  by  no  means  an  uncommon  occur- 
rence for  a  judgment  to  be  signed  as  for  want  of  a  plea,  where  a  plea  has 
been  delivered  with  a  wrong  Christian  name  of  one  of  the  parties.  The 
♦10461  "^^^^^^^^  •cannot  be  corrected  by  any  evidence  offered  by  the  parties, 
for  it  is  not  competent  for  the  court  to  enter  a  nonsuit  for  Joseph  on 
an  award  made  in  favour  of  James,  and  no  instance  can  be  found  in  which 
the  court  has  assumed  such  an  authority.  Secondly,  the  award  not  being 
an  award  made  in  the  causes  referred,  the  court  cannot  send  it  back  for 
amendment.  The  objection  is,  undoubtedly,  strictissimi  jurisy  but  a  de 
parture  from  the  strict  rule  may  lead  to  serious  consequences. 

Talfourdy  Serjt.,  contra,  was  not  called  upon. 

TiNDAL,  C.  J.  The  clause  empowering  the  court  to  refer  back  thfe  award 
to  the  arbitrator  for  amendment,  must  be  construed  with  some  degree  of 
liberality.     The  affidavit  shows  that  the  award  was  intended  as  an  award 
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made  in  the  causes  referred  under  the  order  of  nisi  prius.     Let  it  go  back 
to  the  arbitrator  to  be  amended. 
The  rest  of  the  court  concurred. 

Rule  "  that  the  award  of  the  arbitrator  in  the  said  rule  [the  rule 
nisi]  mentioned  be  referred  back  to  the  said  arbitrator,  to  re- 
consider and  amend  the  same,  if  he  shall  think  fit."  (a) 

(a)  On  the  matter  goln^  back  to  the  arbitrator,  he  not  only  corrected  the  misnomer,  but  made 
a  substantial  alteration  in  the  award.     See  Hotcett  v.  Clements^  1  C.  B.  128. 


•DOE  dem.  CALDECOTT  v.  JOHNSON.     JVbv.25.     [M047 

A«  devised  a  messuage,  ^c,  to  B.  and  his  assigns,  for  life,  and,  from  and  after  his  decease,  to 
the  use.  of  all  or  such  one  or  more  of  the  child  or  rhiHren  of  B.  lawfully  to  be  begotten,  to  com- 
mence and  take  effect  at  such  times  and  in  such  shares,  manner  and  form,  and  for  such  estates 
and  interests,  and  subject  to  such  payments,  conditions  and  limitations,  ns  /-'.,  by  any  deed  or 
xvritingj  or  by  his  last  will,  Sfc,  should  direct^  limits  appoint,  Sfc,  and,  for  want  of  such  appoint- 
ment, to  the  use  of  all  and  every  the  son  and  sons,  daughter  and  daughters  of  B.,  as  tenants 
in  common  in  tail,  with  cross-remainders,  and  for  want  of  such  issue  to  C  in  tail. 

B.,  by  his  will,  gave,  devised,  and  bequeathed  all  his  real  and  personal  estate  to  trustees,  on 
trust  to  pay  and  apply  the  clear  yearly  rents  and  profits  of  his  real  estate  as  follows — one 
third  to  his  wife  for  life,  if  she  should  so  long  continue  his  widow,  and  the  other  two  thirds 
unto  and  for  the  benefit  of  his  three  sons  in  equal  shares  and  proportions,  and  to  be  paid 
and  applied  to  and  for  their  benefit  and  advantage,  or  the  benefit  and  advantage  of  the  sur- 
vivors  or  survivor  of  them,  and  the  issue  of  such  of  them  as  should  die  leaving  lawful  issue, 
in  such  manner  as  the  trustees  or  the  survivor  of  them  should  think  proper;  and,  in  case 
two  of  his  said  sons  should  die  without  leaving  issue,  then  he  gave  and  devised  his  real  estate 
to  the  surviving  son,  his  heirs  and  assigns  for  ever: — 

Hrld,  that  this  will  was  not  a  good  execution  of  the  power,  inasmuch  as  it  containe<l  no  refer- 
ence to  the  power,  or  to  the  property  that  was  the  subject  of  the  power,  or  to  any  thing  from 
which  it  could  naturally  be  inferred  that  B.,  in  framing  his  will,  had  the  power  in  his  con- 
templation. 

No  evidence  was  given  at  the  trial,  by  either  party,  as  to  whether  or  not  B.  possessed  any  other 
real  estate  upon  which  his  devise  could  operate : — 

Hcldj  that  the  onus  prolfandi  rested  upon  the  party  setting  up  the  will  as  an  execution  of  the 
power,  and  that  it  lay  upon  him  to  establish  the  negative  proposition  that  B.  possessed  no 
such  property. 

Ejectment,  for  a  messuage  and  other  hereditaments  at  Nantwich,  in 
Cheshire,  which  John  Caldecott,  the  lessor  of  the  plaintiff,  claimed,  as  issue 
in  tail  of  his  grandmother  Amy,  under  a  limitation  contained  in  the  will  of 
Michael  Mason,  of  Bickley. 

At  the  trial  of  the  cause  before  Williams,  J.,  at  the  last  spring  assizes  at 
Chester,  it  appeared  that  Michael  Mason,  of  Bickley,  died  in  1782,  leaving 
two  sons,  John  and  Michael,  and  two  daughters.  Amy  and  Elizabeth.  By 
his  will,  dated  the  13th  of  June,  1778,  after  charging  the  premises  in  ques- 
tion with  certain  legacies,  he  devised  as  follows: — "And,  subject  and 
charged  as  •aforesaid,  I  give  and  devise  my  said  messuage  or  r^iQic 
dwelling-house,  hereditaments  and  premises  at  Nantwich  afore- 
said, unto  my  son  Michael  Mason  and  his  assigns,  for  and  during  his  natu- 
ral liftf ;  and  from  and  after  his  decease,  to  the  use  and  behoof  of  all  or  stich 
one  or  more  of  the  child  or  children  of  my  said  son  Michael  lawfully  to  be 
begotten,  to  commence  and  take  effect  at  such  times  and  in  such  shares, 

3g2 
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manner  and  form,  and  for  such  estates  and  interests  therein,  and  subject  to 
such  payments,  conditions  and  limitations,  as  my  ^oiti  son  JlficAoe/,  ftj^  any 
deed  or  deeds,  writing  or  writings,  or  by  his  last  mUl  and  testament  in  writ- 
ingy  to  he  by  him  duly  signed,  executed  and  published,  in  the  presence  of,  and 
attested  by,  three  or  more  credible  toitnesses,  shall  direct,  limit,  appoint,  wUl, 
devise,  settle,  or  charge  the  same;  and,  for  want  of  such  settlement,  will,  or 
appointment,  to  the  use  of  all  and  every  the  son  and  sons,  daughter  and 
daughters,  of  my  said  son  Michael  lawfully  to  be  begotten,  equally  to  be 
divided  between  them  (if  more  than  one)  as  tenants  in  common,  and  to  the 
heirs  of  the  body  and  bodies  of  all  and  every  such  son  and  sons,  daughter 
and  daughters,  respectively  lawfully  issuing ;  and,  for  want  of  issue  of  any 
such  son  or  sons,  daughter  or  daughters,  to  the  use  of  the  other  and  others 
of  such  son  and  sons,  daughter  and  daughters  in  like  manner,  as  tenants  in 
common,  and  to  the  heirs  of  the  body  and  bodies  of  such  other  son  or  sons, 
daughter  or  daughters,  lawfully  issuing;  and,  for  default  of  issue  of  all  such 
son  or  sons,  daughter  or  daughters,  save  one,  to  the  use  of  such  one  son  or 
daughter,  and  the  heirs  of  his  or  her  body  lawfully  issuing ;  and,  for  want 
of  such  issue,  then  on  trust  that  my  said  executors  do  and  shall  permit  and 
suffer  my  said  daughter  Amy  to  receive  and  take  the  rents  and  profits  of  the 
said  premises  to  and  for  her  own  sole  and  peculiar  use  and  benefit  for  and 
•104Q1     during  her  natural  life;  and  from  and  after  her  decease,  to  *the 
use  and  behoof  of  all  or  such  one  or  more  of  the  child  or  children 
of  my  said  daughter  Amy,  lawfully  to  be  begotten,  to  commence  and  take 
effect  at  such  times,  and  in  such  shares,  manner,  and  form,  and  for  such 
estates  and  interest  therein,  and  subject  to  such  payments,  conditions,  and 
Hmitations,  as  my  said  daughter  Amy,  by  any  deed  or  deeds,  writing  or 
writings,  or  by  her  last  will  and  testament  in  writing  to  be  by  her  (notwith- 
standing her  coverture)  duly  signed,  executed,  and  published  in  the  pre- 
sence of  and  attested  by  three  or  more  credible  witnesses,  shall  direct,  limit, 
appoint,  will,  devise,  settle  or  charge  the  same ;  and,  for  want  of  such  set- 
tlement, will,  or  appointment,  to  the  use  of  all  and  every  the  son  and  sons, 
daughter  and  daughters,  of  my  said  daughter  Amy,  lawfully  to  be  begotten, 
equally  to  be  divided  between  them  (if  more  than  one)  as  tenants  in  com- 
mon, and  to  the  heirs  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons,  daughter  and  daughters,  respectively,  lawfully  issuing;  and, for  want 
of  issue  of  any  such  son  or  sons,  daughter  or  daughters,  to  the  use  of  the 
other  and  others  of  such  son  and  sons,  daughter  and  daughters,  in  like  man- 
ner, as  tenants  in  common,  and  to  the  heirs  of  the  body  and  bodies  of  such 
other  son  or  sons,  daughter  or  daughters,  lawfully  issuing ;  and,  for  default 
of  issue  of  all  such  son  or  sons,  daughter  or  daughters,  save  one,  then  to  the 
use  of  such  one  son  or  daughter,  and  the  heirs  of  his  or  her  body  lawfully 
issuing ;  and,  for  want  of  such  issue,  to  the  use  and  behoof  of  my  said  sod 
John  Mason,  his  heirs  and  assigns  for  ever." 

John  Mason,  the  eldest  son  of  the  testator,  survived  him,  and  died  wilL 
out  issue,  and  unmarried. 
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Michael  Mason,  the  second  son,  entered  upon  the  premises  at  the  death 
of  his  father,  and  continued  in  possession  until  his  death  in  1822.  By  his 
will,  ^bearing  date  the  28th  of  March,  1796,  in  which  he  described  r»i()KA 
himself  as  <<  Michael  Mason,  of  Nantwich,  hatter,"  he  devised, 
amongst  other  things,  as  follows :  <<  I  direct  that  all  my  just  debts  and  fune- 
ral expenses  be  paid  out  of  my  personal  estate ;  and,  subject  thereto,  I  give 
and  bequeath  all  my  real  and  personal  estate  whatsoever  and  wheresoever, 
and  of  what  nature  and  kind  soever,  unto  my  brother  John  Mason,  of  Nant- 
wich aforesaid,  and  my  nephew,  Thomas  CaWecott,  and  to  the  survivor  of 
them,  his  heirs,  executors,  administrators  ^.nd  assigns,  upon  the  several 
trusts,  and  to  and  for  the  several  ends,  intents,  and  purposes  hereinafter 
mentioned,  that  is  to  say,  in  trust  to  pay  and  apply  the  clear  yearly  rents 
and  profits  of  my  real  estate  in  manner  following,  viz.,  one  third  part  there- 
of unto  my  wife  Sarah  Mason,  and  her  assigns,  for  and  during  the  term  ^ 
her  natural  life,  if  slie  shall  so  lor^  continue  my  widow,  and  the  other  two 
third  parts  thereof  unto  and  for  the  benefit  of  my  three  children,  Thomas, 
John,  and  Michael,  in  equal  shares  and  proportions,  and  to  be  paid  and  ap- 
plied to  and  for  their  benefit  and  advantage,  or  the  benefit  and  advantage 
of  the  survivors  and  survivor  of  them,  and  the  issue  of  such  of  them  as  shall 
happen  to  die  leaving  issue  lawfully  begotten,  in  such  manner  as  my  said 
trustees,  or  the  survivor  of  them,  shall  think  proper ;  and,  in  case  two  of  my 
said  sons  shall  happen  to  die  without  leaving  any  issue  lawfully  begotten, 
then  I  do  hereby  give  and  devise  my  real  estate  unto  the  survivor  of  my 
said  three  sons,  his  heirs  and  assigns  for  ever." 

Thomas  Mason,  the  son  of  Michael  Mason,  of  Nantwich,  enjoyed  the 
premises  until  his  death,  which  took  place  on  31st  of  March,  1842,  The 
other  two  sons  died  without  issue  and  unmarried. 

The  lessor  of  the  plaintiff  was  the  grandson  of  Amy,  the  daughter  of  Mi- 
chael Mason,  of  Bickley,  to  whom  *the  second  estate  for  life  was     r^iQgi 
given  by  his  will.     The  defendant  claimed  the  premises  as  devisee 
of  Thomas  Mason. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  will  of  Michael 
Mason  of  Nantwich  was  not  a  good  execution  of  the  power  reserved  to  him 
by  the  will  of  his  father,  Michael  Mason  of  Bickley,  as  the  will  neither 
referred  to  the  power  nor  to  the  property  which  was  to  be  affected  by  the 
power,  and  there  was  nothing  upon  the  face  of  the  will  to  show  that  it  was 
intended  as  an  execution  of  the  power. 

No  evidence  was  given  by  either  side  to  show  whether  or  not  the  testator 
Michael  Mason,  of  Nantwich,  at  the  time  of  his  death,  had  any  other  real 
property  on  which  the  devise  could  take  effect. 

A  verdict  was  found  for  the  defendant,  leave  being  reserved  to  the  lessor 
of  the  plaintiff  to  move  to  enter  the  verdict  for  the  plaintiff,  if  the  court 
should  be  of  opinion  that  there  was  no  sufficient  execution  of  the  power. 

Talfmrd,  Serjt.,  having,  in  Easter  term  last,  obtained  a  rule  nisi  acoord- 
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Sir  Thomas  Wilde  and  Channell,  Serjts.,  (with  whom  was  Welsby^)  now 
showed  cause.  The  first  objection  on  the  part  of  the  lessor  of  the  plaintiff 
is,  that  inasmuch  as  the  will  does  not  refer  to  the  power,  it  cannot  be  treated 
as  an  execution  thereof.  As,  however,  no  evidence  was  given  at  the  'rial 
that  the  testator  Michael  Mason  of  Nantwich  possessed  other  property,  it 
must  now  be  taken  that  he  had  none  except  the  premises  to  which  the  power 
of  appointment  applied.  A  party  who  asserts  the  affirmative  ought  to  prove 
it ;  and,  consequently,  at  the  trial,  the  onus  lay  on  the  plaintiff  to  show 
that  the  testator  had  other  property  to  which  the  will  could  apply.  As- 
*10521     suming,  therefore,  that  there  was  no  other  property  on  •"which  the 

will  could  operate,  the  presumption  of  law  is,  that  the  will  was 
intended  to  be  an  execution  of  the  power,  for  otherwise  it  would  totally  fail 
in  effect.  The  other  side  would  also  contend  that  the  will  was  not  a  good 
execution  of  the  power,  inasmuch  as  the  power  is  to  be  exercised  only  in 
favour  of  children,  whereas  the  testator,  as  to  one-third  of  the  estate,  gives 
it  to  his  widow.  Conceding  that  this  disposition  as  to  the  one-third  was  not 
justified  by  the  terms  of  the  power,  the  only  effect  will  be  that  the  appoint- 
ment is  void  quoad  that  one-third,  and  good  as  to  the  residue  ;  Sir  Edward 
Clere^s  case,  6  Co.  Rep.  17  b  ;  (a)  and  that  the  estates  given  to  the  sons 
would  vest  immediately,  and  as  to  the  part  not  properly  appointed,  they 
would  take  it  under  their  grandfather's  will.  In  Sugden  on  Powers,  speak- 
ing of  excess  in  the  execution  of  powers,  (6th  edit.  vol.  ii.  p.  80,)  it  is  said : 
"  Where  there  is  a  complete  execution,  and  something  ex  ahundanti  added 
which  is  improper,  there  the  execution  shall  be  good,  and  only  the  excess 
void ;  but  where  there  is  not  a  complete  execution  of  a  power,  and  the 
boundaries  between  the  excess  and  execution  are  not  distinguishable,  it  ->'ill 
be  bad."  And  Campbell  v.  Leach,  Ambler,  740,  is  cited,  where,  under  a 
power  of  leasing  for  twenty-one  years,  a  lease  for  twenty-six  years  was 
granted,  and  it  was  holden  to  be  void  only  for  the  excess.  At  all  events, 
no  argument  can  be  founded  on  the  gift  to  the  wife,  as  showing  that  Michael 
Mason  the  son  was  not  intending  to  exercise  his  power ;  for  there  are  words 
in  the  power  which  might  well  lead  him  to  the  conclusion  that  it  authorized 
him  to  provide  for  her.  The  disposition  of  the  courts  is  to  uphold  the 
execution  of  powers,  if  circumstances  will  admit  of  that  being  done. 
Here,  there  is  no  evidence  of  the  party  having  any  other  property  on  which 
♦10531     ^^^  ^^^^^  ^^^  operate ;  and  he  deals  with  the  *premises  in  question 

precisely  as  he  is  empowered  to  do,  with  the  exception,  perhaps, 
of  the  gift  to  his  wife ;  and  as  to  that,  it  is  not  so  inconsistent  with  the 
power  as  to  lead  to  the  inference  that  he  was  not  intending  to  exercise  his 
power.  Although,  in  some  respects,  informal,  the  will  is  substantially  an 
execution  of  the  power,  so  as  to  enable  the  court  to  see  that  he  must  have 
meant  it  as  an  exercise  thereof. 

Talfourd,  Serjt.,  (with  whom  was  E.  V,  Williams,)  in  support  of  the  rule. 
It  is  clear  that  the  will  of  Michael  Mason,  of  Nantwich,  was  not  a  good 

(a)  See  jidanu  y.  Jidama^  Cowp.  651. 
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execution  of  the  power  contained  in  his  father's  will.  All  the  cases  show 
that  no  power  can  be  well  executed,  unless  the  instrument,  expressly  or 
impliedly,  refers  to  the  power,  or  it  is  executed  under  circumstances  show- 
ing that  the  party  contemplated  an  exercise  of  the  power.  Those  who  seek 
to  set  up  a  will  or  other  writing  as  an  execution  of  a  power,  are  bound  to 
show  that  it  must  have  been  intended  by  the  donee  as  an  execution  of  the 
power.  It  is  not  sufficient  to  establish  a  strong  probability ;  there  must  be 
a  moral  certainty  that  the  party  meant  to  execute  the  power.  In  Bradley  v. 
Westcoit^  13  Ves.  453,  Plumer,  M.  R.,  says,  "the  distinction  is  perhaps 
slight  which  exists  between  a  gift  for  life,  with  a  power  of  disposition  super- 
added, and  a  gift  to  a  person  indefinitely,  with  a  superadded  power  to  dis- 
pose by  deed  or  will.  But  that  distinction  is  perfectly  established,  that  in 
the  latter  case  the  property  vests.  A  gift  to  A.,  and  to  such  person  as  he 
shall  appoint,  is  absolute  property  in  A.,  without  an  appointment :  but,  if 
it  is  to  him  for  life,  and  after  his  death  to  such  person  as  he  shall  appoint 
by  will,  he  must  make  an  appointment,  in  order  to  entitle  that  person  to 
any  thing.  If  that  distinction  exists,  it  is  •impossible  that  the  r»|Q-4 
power  can  be  executed  by  the  very  words  by  which  property  is 
given."  Here,  there  was  no  necessity  for  an  execution  of  the  pov/er  in 
order  to  secure  the  estate  to  the  children  ;  for  in  default  of  any  appointment, 
the  sons  of  the  testator  would  take  under  the  grandfather's  will  as  tenants 
in  tail,  with  cross-remainders  between  them.  No  case  can  be  cited  in  which 
a  will  has  been  held  to  be  an  execution  of  a  power,  where  it  neither  pro- 
fesses to  be  so,  nor  contains  any  reference  to  the  property,  and  there  is  an 
entire  absence  of  proof  that  it  will  be  inoperative,  unless  taken  to  be  an 
execution  of  the  power.  In  JSTannock  v.  Hortouy  7  Ves.  391,  a  power  of 
appointment  was  held  not. to  be  executed  by  a  will  having  no  reference  to 
the  power  or  to  the  subject  of  it.  Lord  Eldon  there  says :  "  I  am  not 
sure  the  rule  does  not  oblige  the  court  to  act  against  what  probably  might 
have  been  the  intention  nine  times  in  ten.  There  is  not  in  this  will  any 
reference  whatsoever  to  the  power;  nothing  having  a  necessary  reference 
to  it,  or  that  can  be  stated  as  having  any  reference,  except  the  words 
<  Three  per  cent,  consolidated  bank  stock.'  That  sum  is  so  given  that  it 
cannot  be  disputed,  that,  if,  when  he  died,  he  had  not  any  stock,  but  had 
other  personal  estate,  that  stock  must  have  been  purchased  for  the  legatees. 
It  is  not  specific.  It  would  operate  only  as  a  direction  to  purchase  stock, 
if  he  died  without  any  stock ;  and  it  is  very  difficult  to  say  that  what  would 
amount  to  that  direction  in  a  will,  is  to  be  construed  into  a  gift  of  that 
which  was  not  his  to  give,  but  over  which  he  had  a  power.  With  respect 
to  the  case  put  in  the  argument,  of  Black-acre  in  Middlesex,  there  is  a 
great  difference  between  real  and  personal  estate.  Every  gift  of  land, (a) 
— even  a  general  residuary  devise, — is  specific.  Only  that  to  which  the 
party  is  entitled  at  the  *time  can  pass.  But,  as  to  personal  estate,  r»i  A55 
he  may  give  that  which  he  has  not,  and  never  may  have ;  and,  at     '- 

(a)  In  wills  made  before  1838. 
VOL.  VII.  80 
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all  events,  whatever  he  may  happen  to  have  at  his  death,  will  pass.     He 
might  have  had  stock  before  he  died,  though  he  might  have  had  none  at 
the  date  of  the  codicil.     But,  if  he  never  had  any,  yet  the  terms  of  this 
bequest  would  be  satisfied,  calling  for  this  construction,  that  the  executors 
must  buy  it  after  his  decease."    Here,  the  defendant  seeks  to  give  an  elfect 
to  this  will  which,  primd  fade^  does  not  belong  to  it ;  and  therefore  the 
onus  is  cast  upon  him  to  show  that  the  testator  had  no  other  property.     No 
case  can  be  found  in  which  it  has  been  held  that,  where  there  is  a  general 
devise  of  all  the  testator's  real  estate,  without  any  reference  to  any  power, 
the  want  of  evidence  as  to  the  existence  of  other  property  besides  that 
which  is  the  subject  of  the  power  should  lead  the  court  to  the  inference  that 
the  devise  is  intended  to  be  an  exercise  of  the  power.     Here,  the  variation 
between  the  terms  of  the  power  and  the  alleged  appointment,  raises  a  pre- 
sumption against  its  being  meant  as  an  execution  of  the  power,  which  the 
other  side  is  bound  to  rebut.     In  Derm  d,  JVbwell  v.  Roake^  2  Bingh.  497, 
10  J.  B.  Moore,  113,  a  devisor,  being  seised  of  a  moiety  of  certain  lands 
in  Surrey — haviirg,  by  her  own  creation,  a  power  of  appointment  over  the 
other  moiety,  which  she  had  purchased  of  her  nephew,  who  succeeded  her 
sister  in  the  possession  of  it,  and  having  no  other  real  estate — devised  all 
her  freehold  estate  in  Surrey,  to  J.  R.,  on  condition  that  out  of  the  rents 
and  profits  he  should  keep  the  whole  in  tenantable  repair,  and  under  limi- 
tations framed  to  keep  the  property  as  long  in  her  family  as  possible.     This 
court,  after  reviewing  all  the  authorities  from  Sir  Edward  Clere*s  case, 
6  Co.  Rep.  17  b,  downwards,  held  that  the  devise  was,  under  the  circum- 
*l  O^fil     stances,  a  suflScient  execution  of  •the  power,  and  that  both  moieties 
passed  under  it  to  J.  R.     That  judgment,  however,  was  reversed 
by  the  court  of  King's  Bench,(a)  and  the  latter  judgment  was  affirmed  by 
the  House  of  Lords.(6)     In  delivering  the  opinion  of  the  judges  in  the 
House  of  Lords,  Alexander,  C.  B.,  said:  <« There  are  many  cases  upon 
this  subject,  and  there  is  hardly  any  subject  upon  which  the  principles  ap- 
pear to  have  been  stated  with  more  uniformity,  or  acted  upon  with  more 
constancy.     They  begin  with  Sir  Edward  Clereh  case,  in  the  reign  of 
Queen  Elizabeth,  to  be  found  in  the  6th  Report,  17  b,  and  are  continued 
down  to  the  present  time ;  and  I  may  venture  to  say  that  in  no  instance  has 
a  power  or  authority  been  considered  as  executed,  unless  by  some  reference 
to  the  power  or  authority,  or  to  the  property  which  was  the  subject  of  it,  or 
unless  the  provision  made  by  the  person  intrusted  with  the  power  would 
have  been  ineflfectual,  and  would  have  had  nothing  to  operate  upon,  except 
it  were  considered  as  an  execution  of  such  power  or  authority.     In  this 
case  there  is  no  reference  to  the  subject  of  the  power,  and  there  is  sufficient 
estate  to  answer  the  devise  without  calling  in  the  aid  of  the  undivided 
moiety  now  in  question.     All  the  words  are  satisfied  by  the  undivided 
moiety  of  which  she  was  the  owner  in  fee."     So,  here,  there  is  no  reference 
10  the  power,  or  to  the  subject  of  the  power ;  and,  for  any  thing  that  appea  *$ 
(a)  8ee  6  B.  dt  C.  720,  8  D.  dt  R.  514.  (b)  See  6  Bingh.  476. 
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to  the  contrary,  there  may  be  a  sufficient  estate  to  answer  the  devise  without 
calling  in  aid  the  property  in  question.  Every  presumption  is  against  this 
being  intended  as  an  execution  of  the  power.  The  power  clearly  contem- 
plates the  giving  of  the  whole  estate  to  the  children,  and  does  not  contem- 
plate the  giving  of  any  interest  to  any  one  else,  or  the  intervention  of 
trustees.  Cur,  adv.  vulL     r»iQ57 

^TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  '• 

This  was  a  motion  to  set  aside  a  verdict  for  the  defendant,  and  to  enter 
a  verdict  for  the  plaintiff*,  pursuant  to  leave  reserved  for  that  purpose,  or  for 
a  new  trial. 

The  matter  in  law,  in  reference  to  which  the  leave  to  enter  a  verdict  had 
been  granted,  turned  on  the  question,  whether  a  power  given  by  the  will 
of  Michael  Mason,  of  Bickley,  had  been  dulv  executed  by  the  will  of  Mi- 
chael Mason,  of  Nantwich,  under  the  following  circumstances : — Michael 
Mason,  of  Bickley,  by  his  will,  gave  and  devised  his  messuage  in  Nantwich 
to  his  son  Michael  Mason,  and  his  assigns,  for  life,  and,  from  and  afler  his 
decease,  to  the  use  of  all  or  such  one  or  more  of  the  child  or  children  of  his 
said  son  Michael,  lawfully  to  be  begotten,  to  commence  and  take  effect  at 
such  times  and  in  such  shares,  manner,  and  form,  and  for  such  estates  and 
interests  therein,  and  subject  to  such  payments,  conditions,  and  limitations, 
as  his  said  son  Michael,  by  any  deed  or  writing,  or  by  his  last  will  and 
testament  in  writing,  signed  and  attested  as  therein  mentioned,  should 
direct,  limit,  appoint,  will,  devise,  settle,  or  charge  the  same ;  and  for  want 
of  such  settlement,  will,  or  appointment,  to  the  use  of  all  and  every  the  son 
and  sons,  daughter  and  daughters,  of  his  said  son  Michael,  lawfully  to  be 
oegotten,  equally  to  be  divided  between  them,  if  more  than  one,  as  tenants 
ui  common,  and  to  the  heirs  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons,  daughter  and  daughters,  respectively,  lawfully  issuing ;  and, 
for  want  of  issue  of  any  such  son  or  sons,  daughter  or  daughters,  to  the  use 
of  the  other  and  others  of  such  son  and  sons,  daughter  and  daughters,  in 
like  manner,  as  tenants  in  common,  and  to  the  heirs  of  the  body  and  bodies 
of  such  other  son  or  sons,  daughter  or  daughters,  JawfuUy  issuing ;  and,  for 
default  of  issue  of  all  such  son  or  sons,  ♦daughter  or  daughters,  r*iQco 
save  one,  to  the  use  of  such  one  son  or  daughter,  and  the  heirs  of  '■ 
his  or  her  body,  lawfully  issuing ;  and,  for  want  of  such  issue,  on  certain 
trusts  for  the  benefit  of  his  daughter  Amy  for  her  life,  and,  after  her  decease, 
to  her  children,  for  such  estates  as  she  should  appoint,  and,  in  default  of 
appointment,  to  her  children  in  tail ;  and,  for  want  of  such  issue,  to  the  use 
and  behoof  of  his  son  John  Mason,  his  heirs  and  assigns,  for  ever. 

Michael  Mason,  of  Nantwich,  the  son  of  the  said  Michael  Mason,  of 
Bickley,  by  his  will,  gave,  devised,  and  bequeathed  all  his  real  and  per- 
sonal estate  whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever, 
to  his  brother,  John  Mason  of  Nantwich,  and  his  nephew,  Thomas  Calde- 
cott,  and  the  sur\4vor  of  them,  his  heirs,  executors,  administrators,  and 
assigns,  in  trust  to  pay  and  apply  the  clear  yearly  rents  and  profits  of  his 
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real  estate  in  manner  following, — viz.,  one  third  part  thereof  unto  his  wife, 
Sarah  Mason,  and  her  assigns,  for  life,  if  she  should  so  long  continue  his 
widow,  and  the  other  two  third  parts  thereof  unto,  and  for  the  benefit  of, 
his  three  children,  Thooras,  John,  and  Michael,  in  equal  shares  and  propor- 
tions, and  to  be  paid  and  applied  to,  and  for,  their  benefit  and  advantage, 
or  the  benefit  and  advantage  of  the  survivors  or  survivor  of  them,  and  the 
issue  of  such  of  them  as  should  happen  to  die  leaving  issue  lawfully  begot- 
ten, in  such  manner  as  his  said  trustees,  or  the  survivor  of  them,  should 
think  proper ;  and,  in  case  two  of  his  said  sons  should  happen  to  die  with- 
out leaving  any  issue  lawfully  begotten,  then  he  gave  and  devised  his  real 
estate  to  the  survivor  of  his  three  sons,  his  heirs  and  assigns,  for  ever. 

In  determining  whether  the  latter  of  these  wills,  that  of  Michael  Mason, 
of  Nantwich,  is  to  be  considered  as  an  execution  of  the  power  created  by 
*10591  ^^^  ^^^^'  °^  Michael  *Mason,  of  Bickley,  the  rule  which  ought  to 
guide  our  decision  is  that  laid  down  by  the  judges  in  the  House 
of  Lords  in  the  case  of  Denn  d.  JVawell  v.  RoaJcey  6  Bing.  475.  It  was 
there  said  by  Lord  Chief  Baron  Alexander,  in  delivering  the  opinion  of 
the  judges:  "  There  are  many  cases  on  this  subject,  and  there  is  hardly  any 
subject  upon  which  the  principles  appear  to  have  been  stated  with  more 
uniformity  or  acted  upon  with  more  constancy.  They  begin  with  Sir  Ed- 
ward Clere*s  case  in  the  reign  of  Queen  Elizabeth,  to  be  found  in  the  6ih 
Report,  (fo.  17  b,)  and  are  continued  down  to  the  present  time :  and,  I 
may  venture  to  say,  in  no  instance  has  a  power  or  authority  been  consi- 
dered as  executed,  unless  by  some  reference  to  the  power  or  authority,  or 
to  the  property  which  was  the  subject  of  it,  or  unless  the  provision  made 
by  the  person  intrusted  with  the  power  would  have  been  ineffectual, — 
would  have  had  nothing  to  operate  upon, — except  it  were  considt^red  as 
an  execution  of  such  power  or  authority."  Now,  applying  these  principles 
to  the  present  case,  there  is  certainly  no  express  reference  in  the  will  of 
Michael  Mason,  of  Nantwich,  to  the  power;  nor,  if  we  look  at  the  nature 
of  the  devise,  does  it  necessarily,  or  even  naturally,  imply  that  he  had  the 
power  in  contemplation,  in  framing  his  will ;  but  the  contrary  is  rather  to 
be  inferred,  the  power  being,  to  appoint  to  his  children,  and  the  devise 
being,  to  trustees  for  the  benefit,  as  to  one  third  part  of  the  property, 
of  his  wife — a  mode  of  disposition,  as  it  appears  to  us,  quite  at  variance 
with  the  power,  and  seeming  to  show  that  his  intention  in  that  devise  was, 
to  deal  with  property  of  which  he  was  the  absolute  owner.  Neither  is 
there  any  express  reference  to  the  property  which  is  the  subject  of  the 
power,  or  any  thing  on  the  face  of  the  will  to  raise  any  necessary  implica- 
*10601  ^'^"'  ^^**'  ^"  penning  the  devise,  he  had  that  property  in  •contem- 
plation ;  for,  the  devisee  is  perfectly  general,  and  the  disposition  is 
such  as  he  had  no  right  to  make  of  the  property  in  question. 

Whether  the  testator  had  any  other  real  property  on  which  the  devise  in 
question  could  operate,  is  a  matter  on  which  it  is  admitted  that  no  evidence 
was  given  on  either  side:  and  it  was  contended  on  behalf  of  the  defendant 
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that,  if  Michael  Mason,  of  Nantwich,  had  no  other  real  property  than  the 
house  in  Nantwich,  so  tliat  the  devise  as  to  the  real  property  would  be  wholly 
inoperative,  unless  it  could  operate  as  an  execution  of  the  powder,  it  must 
be  held  so  to  operate ;  and  that  the  defendant  ought  not  to  be  called  upon 
to  prove  negatively  that  Michael  Mason  of  Nantwich  had  no  other  property , 
but  that  it  lay  on  the  plaintiff  to  prove,  affirmatively,  that  Michael  Mason 
of  Nantwich  had  other  property  on  w^hich  the  devise  could  operate ;  the 
existence  of  which,  in  the  absence  of  any  proof,  was  not  to  be  presumed. 

But  it  appears  to  us,  that,  where  a  party  seeks,  from  extrinsic  circum- 
stances, to  give  an  effect  to  an  instrument  which,  on  the  face  of  it,  it  would 
not  have,  it  is  incumbent  on  him  to  prove  those  circumstances,  though 
involving  die  proof  of  a  negative ;  for,  in  the  absence  of  extrinsic  proof,  the 
deed  must  have  its  natural  operation,  and  no  other.  In  the  present  case, 
the  devise  purports  only  to  convey  the  property  of  the  devisor,  not  that  over 
which  he  has  a  power  of  appointment ;  and,  in  the  absence  of  proof  r>f  ex- 
trinsic circumstances,  it  cannot  be  construed  to  operate  in  any  other  waj 
than  that  which  its  terms  naturally  import. 

On  these  grounds,  we  are  of  opinion,  that  the  will  of 'Michael  Mason  of 
Nantwich  cannot  be  considered  as  an  execution  of  the  power:  and  *^^ 
consequence  will  be  that  the  verdict  must  be  entered  for  the  plaintiff. 

Rule  absolute  accordingly. (a j 
(a)  Hughu  y.  Tttrfier,  3  Mylne  &  Keen,  666. 


♦ALEXANDER  and  Another  v.  BURCHFIELD.(a)        [*1061 
June  4,  1842. 

The  holder  of  a  check  is,  in  general,  bound  to  present  it  for  payment  not  later  than  the  day 
following  that  on  which  he  receives  it,  whether  the  presentment  is  made  by  himself  or 
through  his  bankers. 

But  the  time  for  presentment  may  be  extended  by  the  assent  of  the  drawer,  express  or 
implied. 

Assumpsit,  on  a  check  drawn  by  the  defendant,  on  Young  &  Son, 
bankers,  Sraithfield,  and  duly  presented  for  payment,  which  was  refused. 

Plea,  traversing  the  due  presentment. 

At  the  trial,  before  Tindal,  C.  J,,  at  the  sittings  at  Guildhall,  after 
Michaelmas  term,  1840,  it  appeared  that  at  an  auction  held  in  Chiswell 
Street,  on  the  10th  of  March,  1840,  the  defendant  bought  two  horses,  the 
property  of  the  plaintiffs.  The  plaintiffs'  witnesses  stated,  that  upon  the 
horses  being  knocked  down  to  the  defendant,  about  half-past  four  in  the 
afternoon,  the  defendant  tendered  to  the  auctioneer,  who  is  one  of  the  above 
plaintiffs,  the  check  in  question  ;  that  the  auctioneer  objecting  to  receive  a 
check  so  late  in  the  day,  the  defendant  said,  «  Cross  it  with  your  bankers' 
D-^mes,  and  pay  it  in  to-morrow ;  and  it  will  be  all  right ;"  that  the  auc- 

(a)  Accidentally  omitted  in  Vol.  IV. 

3U 
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tioneer  crossed  the  check  accordingly,  and  the  defendant  took  a^vij  the 
holies,  the  sale  continuing  for  some  hours  longer.  The  defendant's  wit- 
nesses stated  that  the  horses  were  bought  about  two,  and  that  the  defendant 
dined  at  home  at  half-past  two,  and  sent  his  son  and  a  servant  with  a  aeli* 
very-order  at  three,  to  fetch  the  horses,  and  that  the  horses  were  at  the  de- 
fendaut's  stable  by  a  quarter-past  three ;  and  they  denied  that  the  alleged 
conve/sation  took  place. 

•10621  "^^^  plaintiffs  paid  in  the  check  to  their  bankers,  *Whitmore, 
■'  Wells,  &  Co.,  on  the  11th  of  March  ;  and  on  the  12th  it  was 
presented  at  Young  &  Son's,  who  had  stopped  payment  that  morning 
The  course  of  business  with  regard  to  checks  drawn  upon  bankers  not  using 
the  "  clearing-house,"  is  to  present  them  for  payment  on  the  day  following 
that  on  which  they  are  paid  in  by  the  customer.  It  was  also  proved  that 
Young  &  Son  did  not  use  the  clearing-house,  and  that  they  had  sufficient 
funds  of  the  defendant's  to  pay  the  check. 

The  defendant  contended  that  the  plaintiffs  were  bound  to  present  the 
check  on  the  day  following  that  on  which  they  received  it.  To  which  it 
was  answered  by  the  plaintiffs,  that  a  banker  is  not  bound  to  present  a 
check  for  payment  until  the  day  following  that  on  which  it  is  paid  in  ;  and 
also  that  the  circumstances  under  which  (according  to  the  testimony  of  the 
plaintiffs'  witnesses)  the  checlc  in  question  was  given,  justified  delaying 
the  presentment  until  the  12th. 

The  learned  judge  told  the  jury,  that  if  they  believed  that  the  conversa- 
tion sworn  to  by  the  plaintiffs'  witnesses  had  really  taken  place,  he  was  of 
opinion  that  presentment  on  the  11th  had  been  dispensed  with,  but  other- 
wise he  inclined  to  think  that  the  presentment  was  too  late,  but  that  he 
would  reserve  the  point  for  the  opinion  of  the  court.  The  jury  having  re- 
turned a  verdict  for  the  defendant. 

Sir  T.  Wildej  S.  G.,  in  the  following  term,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiffs,  on  the  ground  that  the  presentment  was  in  due 
time ;  for  which  he  cited  Boehm  v.  Stirling^  7  T.  R.  430 ;  Haynes  v.  Birks, 
3  B.  &  P.  599 ;  Scott  v.  Liffbrd,  9  East,  347,  2  Campb.  246 ;  Langdak  v. 
•10631  ^^^'^''j  15  East,  291 ;  Bray  v.  *Hadwen^  5  M.  &  S.  68  ;  Down 
^  V.  Hailing,  4  B.  &  C.  330, 6  D.  &  R.  455 ;  Roscoe  on  Bills,  158,(a) 
or  for  a  new  trial  on  the  ground  of  dispensation. 

Channellj  Serjt.,  in  Michaelmas  term,  1841,  showed  cause.  The  ruU 
has  long  been  well  understood  and  acted  upon,  that  the  party  who  receives 
a  check  is  bound  to  present  it  for  payment  within  the  hours  of  banking  busi- 
ness on  the  day  succeeding  that  on  which  it  is  issued.     The  holder  cannot 

(a)  It  is  there  said,  "  V^here  a  check  is  delivered  to  the  banker  of  the  holder  for  the  purpoee 
of  obtaining  payment,  the  banker  has  the  same  time  to  present  it  as  a  fresh  holder  would  have 
had, — ^viz.,  the  whole  of  the  business  hours  of  the  day  next  after  that  on  which  he  reoeives  it** 
Here,  it  is  assumed  that  a  fresh  holder  would  have  another  day,  and  it  is  inferred  that  the 
banker  of  the  original  holder  would  have  the  same  time  as  a  fresh  holder.  The  objection  is 
not  to  the  inference,  but  to  the  assumption, — to  the  soundness  of  the  premises,  not  the  legiti- 
macy of  the  conclusion. 
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enlarge  the  risk  of  the  drawer  by  paying  it  to  a  third  person.  Rickford  v. 
Bidge,  2  Carapb.  539 ;  Boddington  v.  Schlmker,  5  B.  &  Ad.  752,  1  N.  & 
M.  540 ;  Maule  v.  Srcnon,  4  N.  C.  266,  5  Scott,  694 ;  Down  v.  Hailing. 
Bankers  are  allowed  a  day  for  giving  notice  of  dishonour,  as  if  they  held  as 
endorsees  and  not  merely  as  agents ;  but  this  extension  of  time  has  never 
been  allowed  in  the  case  of  a  check.(a)  No  authority  is  cited  for  the  rule 
laid  down  by  Mr.  Roscoe. 

As  to  the  application  for  a  new  trial,  it  is  enough  to  say  that  this  was  a 
case  of  conflicting  evidence,  which  the  jury  have  weighed,  and  upon  which 
they  have  decided. 

Sir  T.  Wildey  Serjt.,  in  support  of  the  rule.  Checks  on  bankers  are  to 
be  presented  in  a  reasonable  time,  and  reasonable  time  for  such  present- 
ment has  been  *held  to  be  the  day  following  that  on  which  they  [•-[rvaA 
are  received.  But  the  convenience  of  business  has,  it  is  submit- 
ted, in  fact  and  of  necessity,  introduced  a  relaxation  of  the  general  rule. 
The  question  is  one  of  the  greatest  importance,  looking  at  the  vast  extent 
to  which  checks  are  presented  for  payment  through  bankers,  and  the  relief 
which  the  modern  usage  of  paying  bills  and  checks  through  exchanges 
effected  at  the  clearing-house,  affords  to  the  currency  of  the  country.  The 
practice  of  passing  checks  through  bankers  is  also  a  great  protection  against 
forgery.  Daion  v.  Hailing  does  not  apply  t6  the  present  case.  In  Maule 
v.  Brown  the  bankers  lost  a  day  by  sending  the  check  to  another  branch 
of  their  own  establishment.  Presentment  of  a  check  to  the  drawee  stands 
upon  much  the  same  footing  as  notice  of  the  dishonour  of  a  bill  or  note, 
in  respect  of  which  reasonable  diligence  is  all  that  is  required.  Haynes  v. 
Birks, 

Should  the  court  be  of  opinion  that  the  plaintiff  is  not  entitled  to  have 
the  verdict  entered  for  him,  the  state  of  the  evidence  leaves  the  facts  so 
doubtful  as  reasonably  to  require  the  taking  of  the  opinion  of  another  jury. 

Cur,  adv.  wit 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  case  was 
brought  before  us  on  a  rule  obtained  upon  two  grounds — first,  for  a  new 
trial,  as  against  evidence — secondly,  for  a  misdirection. 

The  question  of  fact  which  was  disputed  between  the  parties,  arose  upon 
the  contradictory  evidence  at  the  trial,  as  to  the  circumstances  attending 
the  delivery  of  the  check,  on  which  this  action  was  brought ;  the  plaintiffs' 
witnesses  asserting  that,  shortly  before  five  o'clock  in  the  afternoon,  the  de- 
fendant in  person  paid  the  check  to  the  plaintiffs,  and  proposed,  on  an  ob- 
jection made  by  the  plaintiffs  against  receiving  the  check  •at  so  (■•ingR 
late  an  hour,  that  it  should  be  crossed  with  the  names  of  the  plain- 
tiffs' bankers,  and  paid  into  them  on  the  following  day ;  and  that  thereupon 
the  horses,  in  payment  for  which  the  check  was  given,  were  delivered  to 

{a\  Whether  the  transferee  is  the  hanker  of  the  transferor  or  a  stranger,  the  adiitionil 
day  IS  allowed  upon  a  bill  or  note,  and  according  to  the  decision  in  this  case,  not  upon  a 
«h«ck. 
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the  defendant  himself,  who  took  them  away ;  the  defendant's  witnesses,  on 
the  contrary,  stated  that  the  defendant  returned  from  the  sale  before  half- 
past  two,  having  already  paid  the  check  for  the  horses,  and  bringing  with 
him  the  delivery-order ;  that  his  son  went  for  the  horses  at  a  quarter-past 
three,  with  the  delivery-order  which  he  had  received  from  his  father ;  and 
that  the  plaintiff's  son  delivered  the  two  horses  to  the  defendant's  son,  on 
receiving  such  orders.  The  two  accounts  are  perfectly  irreconcilable  ;  and 
the  jury,  after  the  discrepancies  had  been  pointed  out  to  them,  felt  them- 
selves justified  in  giving  credit  to  the  defendant's  witnesses :  and  we  can- 
not take  upon  ourselves  to  say  they  WTre  wrong. 

The  second  point  is  a  point  of  law,  which  arose  upon  the  last  plea ;  that 
plea  alleges  that  the  check  was  not  presented  by  the  plaintiffs  for  pay- 
ment within  due  and  reasonable  time ;  on  which  issue  is  joined.  And  as 
to  this  point  the  facts  proved  at  the  trial  were,  that  the  check  was  paid  by 
the  defendant  to  the  plaintiffs  in  the  afternoon  of  Tuesday,  the  10th  March; 
that  on  Wednesday  morning  the  plaintiffs  paid  it  into  their  bankers,  Whit- 
more  &  Co.,  who  presented  it  for  payment  on  the  morning  of  Thursday, 
the  12th,  to  the  defendant's  bankers  on  whom  it  was  drawn ;  that  if  the 
check  had  been  presented  on  the  Wednesday  during  banking  hours,  it  would 
have  been  paid ;  but  that  the  defendant's  bankers  stopped  payment  early 
on  Thursday  morning,  before  the  check  was  presented.  It  was  admitted, 
on  the  argument,  that  if  a  check  drawn  upon  a  banker  living  in  the  same 
place,  is  presented  on  the  day  following  that  on  which  it  is  received,  it  is 
presented  within  a  reasonable  time :  but  it  was  contended,  on  the  part  of 
•10661  *^^  plaintiffs,  that  if  the  holder  of  such  •check  washes  to  procure 
payment  of  it  through  his  bankers,  he  is  at  liberty  to  keep  it  during 
the  day  on  which  he  receives  it,  to  pay  it  into  his  bankers  on  the  day  after 
he  receives  it,  and  the  bankers  again  may  present  it  to  the  party  on  whom 
it  is  drawn  on  the  day  following ;  that  is,  in  effect,  that  in  such  case  the 
holder  of  the  check  has  one  day  more  for  presenting  the  check  than  if  he 
had  presented  it  himself. 

Evidence  was  given  at  the  trial  that  it  was  the  invariable  usage  for  the 
bankers  in  the  city  not  to  present  checks  paid  in  by  their  customers  until 
the  day  following  that  on  which  they  are  received  :{a)  but  no  evidence  was 
given  of  any  usage  that,  where  the  customer  had  received  the  check  him- 
self on  the  day  before  he  paid  it  in  to  his  bankers,  and  a  loss  ensued  from 
the  insolvency  of  the  party  on  whom  the  check  was  drawn,  which  insol- 
vency took  place  subsequently  to  the  time  at  which  the  holder  would  have 
been  bound  to  present  it  himself,  such  loss  was  borne  by  the  drawer  of  the 
check.  No  case  was  cited,  and  no  authority  was  brought  before  us  to  sup- 
port the  position  that  the  drawer  was  bound  to  bear  such  loss.  The  case 
that  came  nearest  to  it  was  that  of  Rickford  v.  RidgCy  2  Campb.  537.  In 
that  case  the  holder  of  the  check  had  discounted  it  with  a  banker  in  the 

(a)  ITnless  drawn  upon  bankers,  eastward  of  8t  Paul's,  being  members  of  the  dealing- 
house,  in  wliich  case  they  are  exchanged  on  the  same  day. 
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country,  by  whom  it  was  sent  up  on  the  day  following  to  his  London  corre- 
spondents, who  presented  it  the  day  after  they  received  it,  and  in  the  mean 
time  the  party  on  whom  it  was  drawn  had  become  insolvent.  But  in  that 
case,  the  defendant^  by  discounting  his  check  in  the  country,  must  be  taken 
to  have  assented  to  that  being  done  which  was  the  usual  and  necessary 
course  to  procure  payment  of  the  check.  All  the  other  cases  cited  establish 
only,  that,  in  the  case  of  a  biU  of  exchange,  one  day  more  is  allowed  for 
giving  notice  of  dishonour  of  a  bill  *where  it  is  presented  through  a  r»i Qg7 
banker,  than  if  presented  by  the  party  himself:  but  no  case  esta- 
blishes that  any  additional  time  for  presenting  the  bill  for  payment  is  allowed 
under  these  circumstances. 

In  the  absence  of  evidence  of  a  course  of  dealing  for  the  drawer  to  pay 
a  check  under  circumstances  like  those  of  the  present  case,  from  which,  if 
it  existed,  a  contract  to  pay  might  be  inferred,  and  in  the  absence  of  autho- 
rity to  show  that  by  law  he  is  bound  to  pay,  we  cannot  feel  ourselves  justi- 
fied in  laying  it  down,  as  a  rule  of  law,  that  the  holder  of  a  check  is  entitled 
to  one  day  more  for  presenting  it,  by  passing  it  through  his  bankers.  Nor 
can  we  see  that  such  rule  is  called  for  as  a  matter  of  expediency,  or  of  press- 
ing convenience.  In  the  case  of  a  check,  the  holder  does  not  lose  his 
remedy  against  the  drawer,  by  reason  of  non-presentment  within  any  pre- 
scribed time  after  taking  it,  unless  the  insolvency  of  the  party  on  whom  it 
is  drawn  has  taken  place  in  the  interval ;  that  is,  unless  there  is  un  actual 
loss  to  the  drawer.  And  the  instances  of  any  such  loss  happening  by 
reason  of  the  insolvency  of  the  drawee's  taking  place  during  the  additional 
time  for  presentment  which  is  claimed  and  contended  for  on  the  part  of  the 
plaintiffs,  are  probably  so  very  few  in  the  course  of  mercantile  concerns, 
that  it  can  scarcely  be  said  to  be  an  evil  calling  for  an  extension  of  the  time 
of  presentment:  more  particularly,  as  the  party  who  receives  the -check 
may  always  protect  himself  against  any  danger  of  the  insolvency  of  the 
drawee,  where  he  intends  the  check  to  pass  through  his  bankers,  by  stipu- 
lating that  his  bankers'  names  shall  be  crossed  upon  the  check;  which 
would  amount  to  an  agreement  on  the  part  of  the  drawer  of  the  check,  tl^at 
the  usual  course  of  presentment  through  a  banker  should  be  observed.(a) 

•We  therefore  see  no  reason  for  holding  the  direction,  given  at  r«inco 
the  trial,  to  be  wrong,  and  think  the  rule  must  be  discharged.  ^ 

Rule  discharged. 

(a)  Such  an  agreement  might  rqaaonably  be  implied,  where  the  check  proposed  to  be  croased 
was  drawn,  or  was  delivered  to  the  payee,  at  too  late  an  hour  to  render  it  probable  that  it  was 
intended  that  it  should  be  paid  into  the  bankers  of  the  payee  or  of  some  other  holder,  on  ih*i 
day  on  which  it  was  received ;  where,  however,  the  check  is  delivered  to  the  payee  in  the  early 
part  of  the  day,  the  stipulation  as  to  the  crossing  of  the  check  would  appear  not  to  be  incon 
aiatent  with  an  intention  to  cause  it  to  be  presented  within  the  usual  period. 
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L  CASES  DECIDED  UPON  CON- 
6TRUCT1UN  OF  STATUTES  PRIOR 
TO  REFORM  ACT. 

CaM  upon  7  &  8  W.  3,  c.  25. 

1.  A  having  contracted  for  the  purchase  of 
B.'a  house,  sold  it  to  C,  D.,  E.,  F.,  G.,  and 
H.,  in  equal  shares,  and  caused  a  convey- 
ance to  be  executed  from  B.  to  the  subven- 
dees  as  tenants  in  common.  It  did  not 
appear  that  A.  was  a  party  to  the  convey- 
ance. The  purchase-money  was  paid  to  B. 
by  the  hands  of  A.,  but  was  the  money  of 
the  sub-vendees.  The  house  was  let,  and 
the  sub-vendees  received  the  rents  for  their 
own  use  respectively.  The  object  of  A.  in 
proposing  the  purchase  to  the  sub-vendees 
was,  to  increase  the  number  of  votes;  but 
the  purchase  on  the  part  of  the  sub-vendees 
was  a  bond  jxdt  investment  of  their  money ; 
they  expected  that  the  possession  of  the  pro- 
perty would  entitle  each  of  them  to  vote,  but 
there  was  no  understanding  before  of  at  the 
time  of  the  conveyance,  that  they  should 
vote  in  any  particular  way,  or  in  support  of 
any  particular  interest 

The  conveyance  is  not  void  under  the 
7  &  8  W.  3,  c  25,  s.  7;  and  the  sub- 
vendees  are  entitled  to  be  registered.  Mar- 
9Aa//,  App.;  i/otm,  Resp.  Page  188 

2.  Quarty  if  the  conveya-ice  would  have  been 
void  if  increasing  the  nzimber  of  votes  had 
been  the  object  of  B.  in  conveying.       Ibid, 

Cases  upon  22  G.  3,  c.  41. 

3.  Assessors  and  collectors  of  window-tax  are 
not  disqualified  from  being  registered  as 
electors.     I>yer,  App. ;  GougA,  Reap.      109 

4.  Collectors  of  window-tax  not  disqualified. 
Baxter,  App. ;  Overseers  of  Doncasler,  Resp. 

120  (a) 
b,  A  letter  carrier  not  having  resigned  his 
situation  until  within  twelve  months  before 
the  3l8tof  July,  being  disqualified  by  22  G.  3, 
c  41,  ftom  voting  until  afVer  twelve  months 
from  the  resignation  of  such  situation,  is  not 
entitled  to  be  registered.  Cooper,  App.; 
Harris,  Reap.  97 


II.  CASES  DECIDED  UPON  CON- 
STRUCTION OF  REFORM  ACT, 
2  &  3  W.  4,  c.  46. 

Case  upon  sect.  20. 

1.  By  29  Eliz.  c.  5,  hospitals  for  the  poor 
might  be  incorporated.  They  could  pre- 
viously be  founded  by  royal  license  or  let* 
ters-patent  Before  the  act  A.  founded  a 
hospital  for  certain  «  Bedesmen,"  who  were 
appointed  for  life. 

Held,  that  the  foundation  might  be  pre- 
sumed to  have  lieen  by  license ;  and  that  the 
bedesmen  were  entitled  to  be  registered. 
Simpson,  App.;   Wilkinson,  Resp.     Page  50 

2.  A.,  B.,  C,  and  D.  join  in  a  partnership  to 
work  a  fulling  mill.  Money  is  subscribed 
by  all  the  partners ;  with  part,  land  is 
bought,  which  is  conveyed  to  A.  and  B  in 
fee ;  with  other  part,  a  mill  is  built  and  ma- 
chinery purchased.  By  deed,  A.,  B.,  C, 
and  D.  declare  the  trusts  of  the  land,  mill, 
&,c.,  to  be  (among  other  things)  that  A. 
and  B.  should  stand  seised  and  possessed  for 
the  benefit  of  themselves  and  their  partners, 
as  stock  in  trade ;  with  power  to  A.  and  B. 
to  borrow  money  upon  mortgage ;  the  land, 
mill,  &c.,  to  be  personal  estate.  A.  and  B. 
borrowed  money  for  partnership,  giving 
bonds  and  notes  in  their  own  names,  but  no 
mortgage. 

Each  partner  has  an  interest  in  the  realty 
corresponding  with  his  amount  of  shares. 

The  money  so  borrowed  has  not  the 
effect  of  mortgages  on  the  shares.  Baxter, 
App. ;  Brown,  Resp.  1 98 

Cases  upon  sect  27. 

3.  A  tenant  with  several  holdings  under  dif 
ferent  landlords,  each  holding  being  under 
50/.  a  year,  is  not  qualified,  although  toge- 
ther they  amount  to  more  than  50/.  a  year. 
Gndsby,  App.;  Barrow,  Resp.  21 

4.  Occupier  of  part  of  house,  who  has  key  of 
outer  door,  landlord  not  residing  in,  or  occu- 
pying, any  part  of  premises,  is  entitled. 
Score,  App. ;  Huggett,  Resp.  95 
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6.  "Apartments"  a  proper  description  of  por- 
tion so  occupied. 

Semble  (per  Made,  J.).  Score,  A  pp.; 
Huggett,  Resp.  Page  9.5 

6  Trustees  of  almshouse  were  empowered  by 
letters  patent  of  incorporation  to  appoint 
and  remove  twenty-four  inmates  ^toties 
quoties  sibi  conveniens  fore  vidcbitur." 
Held,  that  inmates  did  not  take  an  estate  for 
life  in  property  enjoyed  by  them  as  inmates, 
and  were  not  freeholders.  Davis,  App. ; 
Waddington,  Resp.  37 

7.  A  building  calculated  to  be  used  as  a  dwell- 
ing house,  though  not  used  as  such,  is  pro- 
perly described  as  a  house.  Daniel,  App. ; 
CouUting,  Resp.  122 

8.  A  building,  the  lower  part  of  which  is  used 
as  a  cow-house  and  stable,  and  the  upper 
part,  as  a  dwelling  place,  is  a  house.  Nunn, 
App.;  Den/o^i,  Resp.  66 

9.  Occupier  of  part  of  a  house,  where  landlord 
resides  upon  the  premises,  and  retains  key 
of  outer  door,  is  a  lodger,  and  does  not 
occupy  "  as  owner  or  tenant."  Pitts,  App.; 
Smedhy,  Resp.  86 

10.  Quare,  whether  occupation  of  «  part  of  a 
house*'  a  sufficient  qualification.  Jbid, 

1 1.  A.  occupied  jointly  with  B.  B.  alone  was 
assessed.     A.  paid  the  poor-rates. 

Held,  that  A.  was  not  rated,  and  that  the 
omission  of  his  name  was  not  cured  by  the 
6  &  7  Vict,  c  18,  s.  75.  A'o«,  App.; 
Overseers  of  St,  Michael,  Lichfield,  Resp.     72 

12.  In  a  case  of  joint-occupation  of  a  house  in 
a  borough,  it  is  not  necessary  that  joint^oc- 
cupation  should  be  stated  in  the  overseers' 
list  of  persons  entitled  to  vote  in  respect  of 
property  in  boroughs.  Daniel,  App.  ; 
Caviplin,  Resp.  167 

1 3.  Quipre,  whether  it  should  be  stated  in  a 
claim  sent  in  by  a  party  whose  name  has 
been  omitted,  or  the  nature  of  whose  quali- 
fication    has    been    improperly    described. 

Ibid. 

14.  Two  distinct  buildings  cannot  be  joined  to 
Constitute  a  right  to  a  borough  vote.  Dew- 
hurst,  App.;  Feilden,  Resp.  182 

15.  A.  freeman  of  T.  resided  with  his  family, 
and  carried  on  business  at  G.  A.  paid  9//. 
a  week  for  the  use  of  a  Iwdroom  and  a  dark 
closet  in  a  house  at  T.,  A.  keeping  the  key 
of  the  closet,  in  which  he  deposited  sam- 
ples. He  slept  in  the  bedroom  twelve 
times  in  the  six  months  next  before  the  Slst 
July. 

Held,  that  A.  did  not  reside  in  T.  for  six 
months  before  the  31st  July,  Whithorn, 
App. ;  Thonias,  Resp.  1 

16.  Semble,  that  a  statement  in  the  case — ^that 
A.  had  slept  in  T.  about  "twelve  times," 
'^as  insulHcient.  Ibid, 

17.  But  the  revising  barrister  being  present  in 
court,  he  was  permitted  to  alter  the  case 
instanter.  Ibid, 


'  Case  upon  sect  30. 

I  18.  A  claim  to  be  rated  made  is  good  only  ka 
I  the  single  rate  at  that  time  in  force.  Wan- 
I      «ey,  App. ;  PerArifW,  Resp.  Page  145 

I  Cases  upon  sect  33., 

19.  Qualification  to  vote  as  an  inhabitant 
householder,  not  preserved  unless  retained 
continuously,  Jeffrey,  App.  ;  Kitchener, 
Resp.  99 

20.  Occupier  of  floor  in  house  in  which  land- 
lord resides,  is  a  mere  lodger,  and  not 
entitled  to  be  registered,  although  he  has  a 
key  to  the  outer  door.  Wantey,  App.; 
Perkins,  Resp.  151 

III.  CASES  DECIDED  UPON  CON- 
STRUCTION OF  REGISTRATION 
ACT,  6  &  7  Vict  c  18. 

Case  upon  sect  4. 

1.  Name  of  property  or  of  occupying  tenant 
required  only  where  house  not  situate  in  a 
iftreet  lane,  or  other  like  place.  Edctrsitj, 
App. ;  barker,  Resp.  76 

Cases  upon  sect  7. 

2.  «  Of  Poplar  Grove,  Didsbury,"  a  sufficient 
description  of  place  of  abode  of  object(»-. 
G«c/s6y,  App. ;    H^ttr^i/r/on,  Resp.  11 

3.  "  On  the  register  of  voters  for  the  township 
of  M."  is  sufficient,  although  ** parish"  is  the 
word  used  in  the  form.  Ibid. 

4.  Semble,  that  the  description  of  the  place  of 
abode  of  the  objector  is  sufficient  if  it  be  the 
same  as  in  list  of  voters.  Ibid, 

Case  upon  sect  13. 

5.  By  note  at  foot  of  form,  Sched.  B.  No.  10, 
for  notices  of  objection  to  overseers  in  cities 
and  boroughs,  if  more  than  one  list  of  voters, 
the  notice  of  objection  is  to  spedfj  the  list 
to  which  the  objection  refers. 

Held,  that  this  note  applies  only  where 
the  overseers  make  out  more  than  one  list ; 
and  not  in  the  city  of  London,  where  the 
overseers  make  out  only  the  list  of  house- 
holders, the  list  of  freemen  being  made  out 
by  the  secondaries.  Wansey,  App.;  Per- 
kins, Resp.  127 

6.  The  above  note  not  being  added  to  the 
form  of  the  notice  to  be  given  to  the  party 
objected  to. 

Held,  that  the  notice  to  the  party  need  not 
specify  to  what  list  objection  refers.       Ibid. 
Case  upon  sect  17. 

7.  Where  overseers  are  to  make  out  two  lists, 
one  of  ten  pound  occupiers,  the  other  of 
potwallers.  Held,  that  a  notice  of  objection 
to  a  name  being  retained  "  on  the  list  of 
persons  entitled  to  vote  as  householders"  is 
sufficient    Alhn,  App. ;  House,  Resp.      157 

Case  upon  sect  18. 

8.  Whether  a  name  is  so  subscribed  as  to  be 
commonly  understood,  is  a  question  of  fiict 
Hinfon^  App. ;  Hinton,  Resp.  163 

Case  upon  sect.  65. 

9.  Special  case  not  to  be  remitted  for  insertioa 
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of  a  fact  considered  by  revising  barrister  to  I 
be    immaterial.      Hinton,    App. ;    Iltnton, 
Reap.  Paglrl66,  n. 

Cases  upon  sect  27. 

10.  A  special  case  in  which  it  was  alleged  that  | 
the  claimant  "  stated"  certain  matters,  was  | 
remitted,  upon  the  ground  that  facts,  not 
evidence,  should  be  set  forth.     Pitts,  App. ; 
Smedley,  Resp.  •.  ^5 ' 

1 1.  The  court  appear  to  have  considered  that , 
a  revising  liarrister  has  power  to  amend  a ' 
notice  of  claim.  Nunn,  App. ;  Denton, 
Resp.  66 

Cases  upon  sect.  42. 

12.  The  court  refused  to  hear  an  objection  not 
^ii^jed  before  the  revising  barrister.  Simpson, 
App.;  W'*i/^n.<o«,  Resp.  60 
AVnn,  App.;  Denton,  Resp.  66 

13.  Where  the  revising  barrister  assented  to 
the  substance  of  a  special  case  agreed  upon 
between  the  parties,  but  died  without  having 
finally  settled  the  terms  in  which  the  state- 
ment should  stand,  the  court  refused  to 
allow  case  to  be  entered.  Ke.'tU'on,  App. ; 
BurrcU,  Resp.  35 

14.  Whether,  in  case  of  complete  assent  on 
the  part  of  the  revising  barrister,  but  with- 
out his  signature,  the  special  case  could  bo 
entered,  ipurre.  Ibid, 

Case  upon  sect  60. 

15.  On  registration  appeals,  the  court  will 
hear  only  one  counsel  on  each  side.  Gadsby, 
App. ;    Wurburton,  Resp.  1 1 

Case  upon  sect  75. 

16.  Omission  of  name  in  poor-rate  not  cured 
by  this  section.  Moss,  App.;  Over  sens  of 
St.  Michael,  Lichfield,  Resp.  72 

Cases  upon  sect  100. 

17.  Notice  of  objection  and  duplicate,  where 
notice  sent  by  post  must  be  signed  by 
objector.     Tom',  App.;  Cwmt/»;r,  Resp.     88 

18.  Notice  of  objection  may  be  posted  by 
agent;  and  objector  himself  may  produce 
stamped  duplicate  of  notice  so  posted,  be- 
fore revising  barrister.  Cuming,  App.  ; 
Toms,  Resp.  29 

IV.  PRACTICE  AND  COURSE  OF  PRO- 
CEEDING UPON  REGISTRATION 
APPEALS. 

1.  When  respondent  appears,  but  apfiellant 
does  not,  the  decisk>n  will  be  affirmed  with 
costs.     /iViif^,  App.;  PerA-iVw,  Resp.        166 

2.  Except  when  a  sitoilar  point  in  another 
case  is  standing  for  argument  Ibid, 

3.  Such  similarity  being  suggested,  judgment 
was  suspended.  Ibid. 

4.  The  case  of  the  appellant  will  1ms  argued, 
if  he  appears,  though  the  respondent  does 
not     Cooper,  App. ;  Harris,  Resp.  97 

h   Where  neither  party  appears,  the  case  will 


be  8trucka>ut    Wansey,  App. ;  Overseers  of 
St.  Peterje' Poor^  Resp.'  Page  162 

6.  Where  only!bne  sideMis  heard,  the  success- 
ful party  is  entitled  to  costs.  J  lien,  App. ; 
House,  Resp.  167 

7.  Decision  of  election  committees,  not  re- 
ceivable as  authority.  Whithorn,  App.; 
Thomas,  Resp.  1 

*V.  PARTICULAR  POINTS. 
Abode,  place  of,  11. 
Agent  29. 
Almshouse,  37. 
Amendment  of  notice  of  claim,  66. 

special  case,  86,  166,  n. 


Assessor  of  taxes,  109. 

Bedesman,  37. 

Building,  66. 

Case,  where  remitted   to  revising  barrister,  to 

state  facts,  86,  166,  n. 
Certainty,  in  statement  of  special  case,  1,  86. 
Claim  to  be  rated,  145. 
notice  of,  66. 


Collector  of  taxes,  198. 

Commonly  understood,  163. 

Costs,  156,  157. 

Counstl,  11. 

Cowhouse,  66. 

Death  of  revising  barrister,  35. 

Description  of  voter  in  poor  rate,  72. 

situation  of  property,  76. 

Duplicate  notice,  29,  88. 

Election  committees,  decisions  by,  1. 

Equitable  interest  in  realty,  198. 

Estate  for  life,  37. 

Evidence,  not  to  be  stated  id  special  case,  bat 

facts,  65. 
Freeholder,  37. 
Freeman,  I. 
House,  66,  132. 
Householders,  157. 
Inmate  of  workhouse,  37. 
LisU,  127. 
Lodger,  85, 151. 
Occupation  as  tenant,  65. 
Occupier,  72,' 167. 
Outer  door,  85,  151. 
Overseers,  167. 
Partner,  198. 

Post  communication  by,  29,  88. 
Polwaller,  157. 
Residence,  illusory,  1. 
Resignation  of  disqualifying  ofiire,  97. 
Separate  buildings  not  to  be  joined  to  make  up 

10/.,  182. 
Shareholder,  198. 
Splitting  Act  I^^- 
Taxes,  collector  of,  198. 
Value,  182. 

Window-tax,  109,  120,  n. 
Workhouse,  37. 


ACTION  ON  THE  CASE. 

I.  For  Misfeasance, 

1.  For  pulling  down   house  without  shoring 
UP  adjoining   house.     Langfard  v.  Woods, 

'  Page  625 

2.  Extent  of  pleas  allowed  in.  Ibid, 

AGENT. 
See  Bawkbuft,  5.     Pleadiko,  6. 
Authority  of  A.  to  endorse  bills  "remitted  to 
B./'  restricted  to  bills  remitted  to  B.  as  B.*s 
own  property.     Ftarn  v.  Filica,  513 

AGREEMENT. 

Construction  of  contract  for  purchase  of  public 

securities  issued  at  5  per  cent  interest,  but 

reduced    by   endorsement    to   4   per  cent 

KeeU  V.  Whcehr,  66^ 

AMENDMENT.  | 

See  Ahbitramewt,  1. 

ANNUITY. 

See  Bahojt  and  Feme. 

What  paym'^f.oj  to  be  considered  as  made  in 


satisfaction  of.     Loslotk  v.  Hume, 
ARBITRAMENT. 
See  Attobwet. 

1.  Reference  of  award  to  arbitrator  for  amend- 
ment     Howetty.  Clevients.  1044 

2.  Time  for  moving  to  set  aside  award  under 
special  circumstances.  Hemsworth  v.  Irymu 

3.  Extent  of  liability,  under  award  directing 
the  construction  of  a  drain.  Sharpe  v.  Han- 
cock, ^^ 

ATTORNEY. 
>ff  Mortgage. 

I.  Lien  for  Costs, 

1.  A  cause  and  all  matters  in  difference  bc- 
tween  A.  and  B.  were  referred,  C.  consent- 
ing to  be  made  party.  The  arbitrator 
directed  C.  to  pay  A.  52/.  10s.  and  costs. 
A.  having  become  bankrupt,  C.  declined  to 
pay  without  authority  from  his  assignees. 
Held,  that  A.'s  attorney,  who  had  lien  upon 
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award,  was  not  entitled  to  an  order  upon 
C.  under  1  &  2  Vict  c  110,  a.  18.  Hoi- 
croft  V.  Manby,  Pag*  ^^ 

2.  Debt  and  costs  endorsed  on  writ  are  re- 
ceived by  clerk  of  plaintiffs'  attorney,  after 
expiration  of  the  four  days.  The  attorney 
cannot,  without  offering  to  return  the 
money,  go  on  with  action.  Hodding  v. 
Sturchficld.  ^^'^ 

II.  Taxation  of  BUI, 

3.  The  court  in  which  an  action  on  an  attor- 
ney's bill,  has  no  power  to  refer  the  bill  to 
taxation,  where  no  part  of  business  is  trvas. 
acted  in  a  court  of  law  or  equity.     Eush  v. 

Chegory  v.  The  Duke  of  Brunswick  and 
another,  ^^ ' 

L  On  a  motion  for  judgment  under  6  4  7 
Vict  c.  73,  8.  43,  the  affidavit  ought  to  be 
intituled  in  the  matter  of  the  attorney,  and 
not  in  the  cause.     In  re  Hair,  Gentleman, 

&c.  ^}^ 

5.  But  in  a  case  where  an  order  for  Uxation 
had  been  intituled  as  well  in  the  matter  of 
the  attorney,  as  in  the  cause,  an  affidavit  m 
support  of  an  application  for  an  absolute 
order,  whereon  to  found  a  judgment  under 
the  1  &  2  Vict  c  1 10,  8.  18,  was  held  to 
be  property  intituled  in  the  same  form.  /# 
the  Matter  of  Vallance  and  Beioley, 

III.  Pnvihge, 

6.  The  rule  that  a  privileged  person  loaea  nis 
privilege  if  sued  with  an  unprivileged  per- 
son, is  not  affected  by  2  W.  4,  c  39.     Ra^ 

tnch  V.  rcck^ith.  30^ 

7.  A.  and  B.  both  being  attorneys  <>'  §•  **-• 
B.  being  also  an  attorney  of  C.  P.,  were  sued 

in  C,  P.  .  ..      1  •    u- 

Held,  that  A.  was  not  pnvileged  to  be 

sued  in  B.  R.  ^^ 


AUDITA  QUERELA. 
See  329,  334,  n. 


BAIL. 
See  Practice  of. 

BANKER. 
See  Bills  and  Notes,  1, 2i. 
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BANKRUFr. 
See  AttorhiTi  405.    Exicutiov. 

I.  Meeeenger. 

1.  Messenger  appointed  bj  commissioner,  re- 
movable by  asbignees.    Bobton  ▼.  Janassohn, 

Page  351 
n.  Action  by  Creditor,' 

2.  Creditor  may  proceed  by  action  pending 
proceedings  in  court  o'f  bankruptcy  under 
5  &  6  Vict  c.  122,  in  respect  of  same  debt 
Cocingt&n  ▼.  Hogarth,  1013 

3.  The  plaintiff  having  become  bankhipt  after 
issue  joined,  the  defendant  obtained  a  rule 
for  judgment  in  case  of  a  nonsuit :  the  court 
discharged  it,  leaving  the  defendant  to  carry 
down  the  cause  for  trial  by  proviso,  and 
refusing  to  order  a  etet  processus,  Crou  v. 
Robertson,  640 

m.  Interest, 

4.  Upon  debts  to  trader  bearing  interest,  as- 
signees may  recover  interest  accruing  sub- 
sequently to  the  bankruptcy,  although  there 
be  no  express  reservation  of  interest  Pott 
T.  Beavan,  604 

IV.  Notice  of  act  of  Bankruptcy, 

b.  By  notice  that  trader  has  conveyed  all  his 
property  for  benefit  of  creditors.  Lacking- 
ton  V.  FJliott.  638 

6.  Whether  landlord  bound  by  notice  given  to 
servant  of  agent  employed  to  distrain,  qu<tre. 

Ibid, 

7.  Right  of  assignees  to  recover  money  re- 
ceived by  landlord  exceeding  a  year's  rent 

Ibid. 

BARON  AND  FEME. 

See  Crim  Coir.      Execution,  2.      Plead- 

iNo,  2. 
Payment  of  annuity  for  separate  use  of  wife. 


Bostock  V.  Hume, 


893 


BILLS  AND  NOTES. 


See  AoEWT,  1.   Interest.    Plxadihg.  Prac- 
tice, 13. 

1.  Presentment  for  Payment, 

\,  Allegation  of  presentment  to  drawee,  proved 
by  presentment  at  place  where  bill  made 
payable.     Wilmot  v.  Williams,  1017 

2.  Time  for  presentment  of  check  through  a 
banker.     JiUxander  v.  Burchfield,  1061 


CALLS. 
See  Railway. 

CARGO. 


of  term. 


736,  n. 


CARRIAGE  OF  GOODS. 
See  Railway,  3. 

CHECK. 
See  Bills  aicd  Notes,  2. 

CHURCHWARDENS. 
Whether  included  in  term  «« overseers." 

See  Page  481. 
COMPULSION. 
See  Mortoaoe. 

CONVICTION. 
What  amounts  to  a.  See  461,  499  (a). 

COSTS. 

See  Attorney.       EvinKKCE,  2.       Reoula 
Generalts.     Statute,  6. 

1.  Plaintiff  not  liable  to,  who  accepts  less  than 
sum  endorsed  on  writ  of  summons, — the 
larger  sum  being  sworn  to  be  actually  due. 
Watson  V.  Colnnan,  422 

2.  Of  trial,  where  verdict  altered  in  part 
Lewis  V.  Marshall,  1003 

3.  What  costs  allowed  upon  payment  of 
money  out  of  court,  after  trial  of  feigned 
issue  upon  interpleader  rule.  527 

4.  Where  plaintiff  succeeds  on  demurrer,  and 
ha^  verdict  under  40«.,  no  certificate.  Poole 
V.  Grantham,  1030 

COUNTY  COURT. 
See  Practice,  2. 

COVENANT. 

Whether  joint  or  several,  in  respect  of  the 
covenantees.     Mills  v.  Ladbroke,  219 

COVERTURE. 
See  Pleadiro,  2. 

CRIMINAL  CONVERSATION. 

Plea  in  excuse  of,  on  ground  of  separation  by 
deed.     Harvey  v.  Watson,  644 


DAMAGES. 
See.  Highway  Act.    Libel. 

DEFAMATION. 

To  say  that  a  person  now  has  an  infectious  di»> 
ease,  is  actionable.  Bloodworth  v.  Gray.    3.34 


DEMURRER. 

See  Costs.     Estoppel.     Pkacticr. 
or  Risrt. 


Writ 


1074 


GENERAL   INDEX. 


DEVISE. 

1.  Whether  estate  for  life,  or  in  fee  passes. 
Jspinall  ▼.  Jiudus.  Page  912 

2.  A.  devises  to  B.  and  C.  as  tenants  in  com- 
mon during  their  respective  lives,  and  after^ 
wards  to  their  issue  as  tenants  in  common. 
B.  and  C.  take  estate-tail;  their  children 
take  nothing.     Harrison  v.  Harrison,      938 

DISORDERLY  HOUSE. 
See  Statutk. 

DISTRESS. 
See  Baztkrcpt,  6. 

DISTRINGAS. 
See  Practice,  13. 

DRAIN. 
8te  Abbitrameht.    Hiobwat  Act. 


EJECTMENT. 

I.  Service  of  declaration, 

1.  Where  tenant  had  left  premises  and  gone, 
with  family  abroad.  Doe  d.  Pope  v.  Roe,   602 

2.  Service  on  stranger  on  premises  with  ad- 
mission by  tenant's  irt/r,  that  it  had  come  to 
her  hands,  was  held  sufficient  for  a  rule  nisi 
for  judgment.  Doe  d.  Governors  of  Greycoat 
Hospital  V.  Boe,  537 

II.  No!  ire  to  appear, 

3.  Rule  for  judgment  refused  where  notice 
required  tenant  in  country  ejectment,  to 
appear  on  first  day  of  term.  Doe  d,  Jacques 
V.  Boe.  347 

ESTATE-TAIL. 
See  Devise. 

ESTOPPEL. 
.And  see  Executors,  &c. 

I.  By  indenture. 

See  390  a,  392  a. 

1.  Wfiere  a  plea  denies  that  which  the  de- 
fendant has  admitted  in  an  indenture  set  out 
upon  oyer,  plaintiff  may  avail  himself  of 
estoppel   on  demurrer.     Lciket  v.  Bradley. 

994 

2.  Reversion  by  estoppel  in  fee,  treated  as 
convertible  into  a  reversion  in  interest  for 
years.      Webb  v.  .Austin.  701 


EVIDENCE. 
See  Pleading,  8.     Practice,  3. 
I.  Negative,  where   to  be   proved. 


I  2.  Costs  of  examining  a  witness,  not  allowed, 
where  examination  not  used  at  the  tiiaL 
Curling  v.  Bohertson.  Page  .525 

3.  Representation  in  a  letter  that  J.  8.  is  a 
managing  partner  in  the  writer*B  house,  not 
sutlicient  to  exclude  the  testimony  of  J.  S. 
as  a  witness  for  the  house  upon  proof  that 
he  is  not  in  &ct  a  partner.  Brockbank  t. 
Jlnderson,  995 

EXECUTION. 
See  Practice. 

1.  Partnership  property  how  dealt  with  od 
execution  against  one  partner.  Johnsom  ▼. 
Evans.  240 

2.  Upon  judgment  against  baron  and  feme. 
Newton  V.  Boe.  329 

3.  Improper  charge  of  possession-money. 
Beynolds  v.  Barford.  449 

4.  What  rent,  landlord  entitled  to,  under.  Ibid. 
6.  Irregular  /.  fa.  not  to  be  amended  to  the 

prejudice  of  intervening  rights  of  assigiieea. 
Brooks  V.  Hodson.  529 

6.  Semble,  that  an  order  for  staying  proceed- 
ings on  payment  of  debt  and  costs,  is  not 
within  1  &  2  Vict.  c.  110,  s.  9.  Ibid. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

A  legatee  who  conceals  a  claim  against  the 
testator  until  he  has  received  the  legacy, 
cannot,  in  an  action  against  the  executor, 
object  that  the  legacy  was  not  ptud  in  a 
due  course  of  administration.  Sirowi  v. 
Stroud.  417 


FEIGNED  ISSUE. 
See  Costs,  3. 

FREIGHT. 
See  Ship. 


Caldecott  v.  Johnson, 


Doe  d. 
1047 


GOVERNESS. 
See  Pleastxo. 

GRAND  CAPE. 
See  Writ  of  Right,  2. 


HIGHWAY  ACT. 

Satisfaction  for  damage   to    lands    on  which 
drains  are  made.     Peters  v.  Clarmm.      649 
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INFECTIOUS  DISEASE. 
See  DsTAMATioir. 

INSOLVENT  DEBTOR 
See  Practice,  15,  16. 
Plea,  how  to  be  framed  upon  order  for  protec- 
tion and  distribution,  under  5  &  6  Vict.  c. 
116,  s.  1.     Nickolh  y.  Payne.         Page  927 

INSURANCE. 
See  Pliadino,  6. 

INTEREST. 
jSnd  ue  Bankrupt,  3. 
W^here  recoTcrable  as  part  of  debt 


Hudson 
348 


▼.  Fawcetl, 

INTERPLEADER  RULE. 
See  Costs,  3. 

INTERROGATORIES. 
See  Eyidencs. 

IRREGULARITY. 

See  Practice,  1. 

1.  In  writ  of  trial.  Harper  v.  Pkillipps,       397 

S.  In  demand  of  a  plea,  waived  by  delay  in 

application  to  set  it  aside.     Ramme  v.  Dun- 

combe,  426 

ISSUE. 

See  Dktise. 


JUDGMENT. 
See  Practice,  3,  4,  8. 
I.  At  in  case  of  a  nonsuit. 

See  Bankrupt,  3.     Practice,  10. 

IL  By  default. 

See  Statute,  6. 

[n.  Non  obstante  veredicto. 

See  PLBADiire,  9. 

rV.  Setting  off. 

See  Practice,  8. 

JOURNEYS-ACCOUNTS. 
See  Writ  of  Riort. 
And  see  806,  note  (a). 


LACHES. 

See  Irregularity,  2.     Practice,  4. 

LANDLORD  AND  TENANT. 

See  Qakkrupt,  6.    Execution,  4. 

In  agreement  for  tenancy  of  buildings  for  a 

term,  landlord  to  repair,  no  implied  condi- 

VOL.  Til.  82 


Hon  tbat  the  tenant  may  quit  if  repairs  not 
done.     Surplice  v.  Famsworth.      Page  676 

LEASE. 

Whether  instruments  relating   to  demise  of 

mineral  property  shall  operate  as  a  present 

lease,  or  as  an  agreement  for  a  lease  in 

futuro.     Doe  d.  Morgan  v.  Powell.  980 

LEGACY. 
See  Executors,  6cc 

LIBEL. 

Aggravation  of  damages  in  respect  of  republi" 

cation   after    action    brought      Gosling  v. 

Corry.  342 

LIEN. 

See  Mortgage,  2.    Pleading,  6.    Stoppage 

in  Transitu,  3. 

LIMITATION  OF  ACTIONS. 
See  Practice,  16. 


MEMORANDA 


324,  677,  902 


MINERALS. 
See  Lease. 

MONEY  HAD  AND  RECEIVED. 
See  Mortgage,  1. 
Where  money  has  been  received  by  A.  upon 
trust  to  make  payments  of  an  unascertained 
amount,  A.  cannot  be  sued  for  the  surplus 
while  the  trusts  remain  open.  Edwards  v. 
Bales.  690 

MORTGAGE. 

1.  Solicitor  of  mortgagee  with  power  of  sale, 
refused  to  desist  from  selling  (an  absolute 
right  to  sell  hiving  accrued)  unless  mort- 
gagor would  pay  certain  expenses  with 
which  he  was  not  properly  chargeable. 

Hcldf  that  the  mortgagor  might  recover 
from  the  solicitor  the  money  paid  under 
such  compulsion.     Close  v.  Pkipps.        686 

Quare  tamen. 

2.  Special  agreement  as  to  release  and  re- 
conveyance by  mortgagee,  reserving  a  lien 
thereon.     Kaye  ▼.  Duttotu  807 


NON  CONCESSIT. 
See  Patent,  3. 

NON  DETINET. 
See  Pleading,  6. 

NOT  POSSESSED. 
See  Pleading,  6. 

31 
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PARi'NER. 
See  Etidrsce,  3.    ExEcrTiow,  1. 
^  Dealing  with  partner  as  sole  owner.     Gordon 
▼.  EUit.  Page  607 


PASSAGE-MONEY. 
See  Ship,  5. 

PATENT. 
I.   Where  valid, 

1.  An  invention  is  described  in  a  work  publicly 
drculated  in  England :  a  party  who  after- 
wards  takes  out  patent  for  it,  is  nut  the  in- 
ventor, whether  he  derives  his  knowledge 
from  such  publication  or  not  Stead  v. 
William$,  818 

II.  Spefifiration. 

2.  Patent  for  improvements  in  manufacture ; 
specification  describing  single  improvement. 
Held,  sufficient      WickcU  v.  Haslam.       378 

in.  Action  for  infringement, 

3.  Aon  concessit,  where  a  good  plea  in.  Bedells 
V.  Maisey,  630 

4.  What  pleas  are  substantially  the  same  in. 

Ibid. 
6.  Particularity,  in  notice  of  objections.   Bent- 
ley  V.  Keighley.  652 

PAUPER. 
See  Practice,  12. 

PLEADING. 

See  Crimiital  Cokyersatioh.  Estoppel. 
Patent,  I,  2.  Railway,  I.  Writ  of 
Right. 

1.  Right  to  object  to  pleas  on  ground  of  non- 
compliance with  rule  to  plead  issuably 
waived  by  obtaining  time  to  reply.  Stead 
V.  Carey.  646 

2.  Coverture  of  defendant,  an  issuable  plea. 
Furch  v.  Leake.  377 

3.  Plea,  traversing  matter  of  aggravation,  bad. 
Griffiths  v.  Dunnett.  1002 

4.  -Duplicity  in  replication.     Bonzi  v.  Stewart. 

746 

6.  Lien  allowed  to  be  pleaded  with  non  detineff 

and  not  possessed.     BarnewcU  v.  Williams, 

403 

6.  In  assumpsit  upon  a  policy  alleged  to  have 
been  effected  by  A.  as  agent  for  the  plain- 
tiff, a  plea  traversing  A.'s  agency  is  bad. 
liedmond  v.  Smith,  467 

7.  So,  a  plea  that  there  was  no  signed  agree- 
ment between  the  master  and  seamen,  as 
required  by  5  &  6  W.  4,  c.  19.  Ibid. 

8.  Qii<p/«,  how  far  allegations  not  traversed 
are.  to  be  regarded  as  admitted  for  the  pur- 
pose of  the  cause.     Fearn  V,  Filica.       613 

9.  Insufficiency  of  general  allegation  of  im- 
morality and  dishonesty  pleaded  to  declara- 
tion on  engagement  to  employ  a  governess. 
Burgess  V.  Beaumont.  962 


10.  In  debt  by  A.  against  B. ;  B.  pleaded  thai 
C.  the  agent  of  A.  obtained  from  B.  on  ac- 
count of  the  debt,  a  bUl  accepted  by  B. 
payable  at  a  period  which  had  not  elapsed, 
and  that  A.  received  the  bill  on  acooant  of 
the  debt  Replication,  that  C.  received  the 
bill  without  the  authority  of  A.,  that  A.  gave 
notice  thereof  to  B.,  and  that  within  a  rea- 
sonable lime  the  bill  was  returned  by  B.  to 
C.  Rejoinder,  that  C.  received  the  bill  by 
the  authority  of  A.  The  bill  was  taken 
without  A.*s  authority,  and  A.  by  letter  to 
B.  repudiated  the  transaction,  but  did  not 
return  the  bill.  After  verdict  for  the  de- 
fendant the  court  granted  a  new  trial,  but 
refused  to  give  judgment  non  obstante  vere- 
dicto.    Huxley  v.  Bull,  Page  571 

11.  Where  replication  traverses  immaterial 
allegation,  and  enough  of  plea  remains  un- 
answered to  bar  action,  the  proper  course  is, 
not  to  arrest  judgment  but  to  award  re- 
pleader.    Gordoti  v.  Ellis.  607 

12.  The  rule,  not  to  award  a  repleader  in 
favour  of  the  party  who  made  first  default 
applies  only  where  the  issue  is  found  againu 
that  party.  Ibid. 

PORT. 

What  places  arc  to  be  considered  as  being 

within  the  legal  limits  of  a  port     Stockton 

and  Darlington  Railway  Company  v.  Bar^ 

rctt.  870 

POWER. 

Not  well  executed  by  instrument  not  referring 
to  power,  or  to  property  the  subject  of  the 
power,  and  not  raising  an  inference  that  in 
executing  the  instrument,  the  power  wa» 
contemplated.  Doe  dem.  Caldecott  ▼.  John-' 
son.  1047 

PRACTICE. 
See  Attorney.    Bankrupt.    Costs.    Irre- 
gularity.    Sheriff. 

1.  A 'subpoena  tested  in  vacation,  is  void. 
Edgell  V.  Curling.  958 

2.  In  trover  for  notes  detained  as  stolen,  on 
granting  a  commission  to  examine  wit- 
nesses, the  notes  were  deposited  with  the 
master.  A  rule  was  subsequently  made  for 
delivering  out  the  notes  for  the  purpoae  of 
producing  them  to  the  witnesses,  the  de- 
fendant giving  security  for  their  safe  retarn, 
and  also  depositing  fac-similes.  Clinton  t. 
Peabody.  399 

3.  Warrant  of  attorney  for  confessing  judg- 
ment of  a  particular  term,  or  any  subsequent 
term,  no  authority  for  entering  up  judgment 
in  vaccUion,     Bate  v.  Lawrence.  495 

4.  When  too  late  to  move  to  set  aside  such 
judgment  Ibid, 

5.  Unless  it  be  distinctly  shown  that  process 
has  not  come  to  the  defendant's  knowledge^ 
the  court  will   not  set  aside  proceedings. 

\      Emerson  ▼.  Brown,  47^ 
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6.  A  irtatement  that  he  has  not  been  served 
wiihf  or  had  notice  off  the  process,  is  not  suf- 
ficient    Emerson  v.  Brown.  Page  476 

7.  Bail  permitted  to  take  out  of  court  money 
deposited  by  them,  defendant  dying  before 
trial.     Palmer  v.  Reiffenstein,  641 

S.  Setting  off  judgmenU  in  different  courts. 
Bristoite  v.  Needham,  648 

9.  Service  of  writ  of  summons  more  than  200 
yards  from  boundary  of  county.  Martin  v. 
Gray,  650 

10.  Peremptory  undertaking  to  try,  held  by 
two  judges  to  be  an  absolute  engagement, 
admitting  of  no  excuse.     Petrie  v.  Cullen, 

1020 

11.  A  plaintiff  allowed  by  rule  absolute  in  first 
instance  to  proceed  in  forma  pauperis,  in 
suit  already  commenced.    Hall  v.  he.     1 001 

12.  Affidavit  for  distringas  must  show  calls  at 
dwelling-house,     Russell  \.  Knowle*.      1001 

13.  Service  of  a  rule  to  compute  upon  clerk  at 
counting-house,  insufficient  Warwick  v. 
Bacon.  961 

14.  Entry  of  continuances  to  avoid  statute  of 
limitations.     Harper  v.  Phillipps.  397 

1.5.  Notice  by  a  defendant  of  intention  to  apply 
for  discharge  under  48  G.  3,  c  123,  may  be 
served  on  the  attorney  when  residence  of 
plaintiff  cannot  be  discovered.  Percival  ▼. 
RussfU.  448 

1 6.  Personal  service  of  notice  of  a  motion  for 
discharge  of  debtor  twelve  months  in  prison, 
not  required.     Bull  v.  Brownlow.  526 

17.  Execution  ordered  to  issue  forthtcith,  is  to 
issue  in  the  ordinary  course  of  the  office. 
Snooks  V  Smith.  528 

18.  Variance  betweeti  writ  of  capias  and  paper 
served  as  a  copy  of  the  writ  Copley  v. 
Medeiros.  426 

19.  Refusal  of  court  to  interfere  to  prevent 
issues  in  fact  being  tried  before  argument  of 
issues  in  law.   Roberts  v.  Taylor,  659 

PRISONER. 
See  Pbacticb,  15,  16. 


RAILWAY. 
Set  Statute,  4,  5. 

1.  Actioii  tor  calls — sufficiency  of  declaration 
in.    Jiylestmry  Railway  Company  v.  Mount. 

808 

S.  Plea— of  transfer  of  shares  before  call.  Rtid. 

3.  Equality  of  charges  for  carriage  of  goods. 
Parker  v.  Great  Western  Railway  Com- 
pany. 253 

REGISTRATION  CASES. 
See  IxDEX  Tu  Registration  Cases. 


RBGULiE  GENERALES.. 
1.  As  to  entering  up  satisfaction. 


323 


2.  As  to  taxation  of  costs  where  sum  reco- 
I      vered,  dec,  does  not  exceed  20/.     Page  421 

RENT. 
See  Bahkrupt,  7.    Execution,  4.    The«- 

PASS,  1. 

Payment  of  rent  after  action  brought,  to 
stranger  claiming  under  plaintiffl  BoocUe  v. 
Cambell.  386 

REPLEADER. 
See  Pleading,  10, 11. 

REPLEVIN. 
See  Ship,  4. 

RESTRAINT  OF  TRADE. 
Reasonableness  of  stipulation  in  favour  of  pur- 
chaser of  good  will.   Rannie  v.  Irvine.     969 

RULE  IN  SHELLEY'S.  CASE. 
Origin  of.  See  AbeVs  case,  941,  n 


SATISFACTION,  ENTRY  OF. 
Sec  323. 

SEDUCTION. 
No  action  for,  without  loss  of  service.     GVtn- 
nell  V.  WelU.  1038 

SET  OFF. 
See  Practice,  8. 

SHERIFF. 
See  Execution. 
Goods  are  taken  by  special  bailiffs  under  at- 
tachment to  compel  appearance  in  county 
^  court ;  appearance  being  entered,  the  sheriff 
issues  a  supersedeas  commanding  the  bailiffs 
to  return  the  goods,  which  they  refuse  to  do. 
Held,  not  a  conversion  by  sheTifil     Brown 
V.  Copley,  Bart.  658 

SHIP. 

See  PLKAniNo,  7.     Statute,  7.     Stoppaor 

IN  Transitu,  1.     Troteh,  1. 

1.  What  a  sufficient  landtug  to  discbarge 
ship-owner.     Bourne  v.  Gattiffe.  850 

2.  Reasonable  detention  on  a  seeking  adven- 
ture.    Phillips  v.  Irving,  326 

3.  Liability  of  partK>wner  for  repairs  after  con- 
tract of  sale  and  before  bill  of  sale  executed. 
Curling  v.  Robertson.  336 

4.  Part^ownership  pleaded  to  an  action  of  re- 
plevin. 404,  (c) 

5  Whether  passage-money  of  cabin  pas- 
sengers to  be  considered  as  freight  i.et<n« 
V.  Marshall.  7»» 
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STATUTE. 
See  PLBADiae,  7. 
>   1.  Ruled  by  Thorpe,  C.  J.,  (temp,  Edw.  III.) 
to   be   good  without  assent 'of  Commons. 
Page  465,  (d) 

2.  But  ruled  also  by  him  that  parties  were  not 
bound  to  take  notice  of  an  act  until  it  had 
been  proclaimed  in  the  county  court     Itrid, 

3.  Rights  of  inhabitants  who  give  notice  of  a 
disorderly  house.   BurgesM  v.Boetefeur,    481 

4.  Construction  of  clause  exemptmg  from 
liability  to  assessment.  Todd  v.  London  and 
South  Wettern  Mailway  Company.  366 

6.  Construction  of  toll  clauses  to  be  in  favour 
of  public.  Stockton  and  Darlington  Railway 
Company  v.  Parrett.  gyo 

6.  Proviso  giving  costs  to  defendant  where 
jury,  upon  the  trial  of  the  eat^se,  find  damages 
under  40«.,  does  not  apply  to  judgmente  by 
default      Waller  v.  Deane,  936 

7.  What,  a  shipping  for  the  purpose  of  ex-  I 
portation.  'Stockton  and  Darlington  Railway 
Company  v.  Barrett,  870 

STET  PROCESSUS. 
See  Bankrupt,  3. 

STOPPAGE  IN  TRANSITU. 
I.  M  what  period, 

1.  B.  sold  to  A.  wheat  the  price  to  be  paid  by 
banker's  draft  on  London  at  two  months,  to 
be  remitted  on  receipt  of  invoice  and  bill  of 
lading,  which  B.  shipped  by  order  of  A.,  to 
be  carried  to  M.,  for  the  account  and  at  the 
risk  of  A.,  there  to  be  delivered  to  A. ;  B. 
delivered  the  wheat  to  the  master  of  the 
vessel,  signed  a  bill  of  lading  to  the  order  of 
B.,  which  B.  endorsed  to  A.,  B.  sent  the  bill 
oi  lading  to  A.  in  a  letter  requiring  A.  to 
remit  in  course.  A.  failing  to  remit  B.  as- 
sumed to  revoke  and  rescind  the  sale,  and 
stopped  the  wheat 

Held,  reversing  the  judgment  of  the  Com- 
mon Pleas,  that  by  the  delivery  to  the  mas- 
ter, and  the  transmission  of  the  endorsed 
bill  of  lading,  B.  had  parted  with  the  pro- 
perty and  right  of  possession.  Wilmshurst 
V.  Bowker,  882 

2.  Effect  of  part  payment,  where  contract  not 
entire.     Jenkym  v.  Usbome,  678 

5.  What  a  constructive  delivery,  putting  an  |  2. 
end  to  vendor's  lien.     Lackington  v.  jither-  i 
'^'-  360 

SUBPCENA.  I 

See  Practice,  1.  ; 


SUPERSEDEAS. 
See  Sheriff. 


TOLLS. 
See  Statute,  4. 


TRESPASS. 
See  Plsaoikg,  3. 
It  was  agreed,  upon  a  demise  from  A.  to 
B.  that  if  rent  was  in  arrear,  A.  might  re- 
enter  and  plead  leave  and  license.  Leave 
and  license  may  be  pleaded  to  an  action  far 
breaking  and  entering  and  assaulting  B. 
Kavanugh  v.  Gudge.  p.ge  316 

2.  The  assault  if  relied  on,  must  be  new  a»- 

Ibtd 
TRUL  BY  PROVISO. 
See  Baitkrupt. 

TROVER. 
See  Practice,  2. 
L  Title  of  plaintiff, 

1.  Right  of  ship-owner  to  recover,  in  respect 
of  his  possession  of,  and  special  property  in, 
the  cargo.     Brockbank  v.  Jnderion,        296 

II.   Conversion  by  defendant. 

2.  Refusal,  upon  demand,  on  the  ground  of  a 
claim  made  by  a  third  party,  is  evidence  of 
a  conversion.     Caunre  v.  Spant<m,  903 

TRUSTEE. 
See  MoiTET  had  and  rsceiyes. 


VARIANCE. 

See  Practice,  18. 

VENDOR  AND  PURCHASER. 

Sh  Ship,  3.     Stoppage  ix  Traksitu. 


WARRANT  OF  ATTORNEY. 

See  Practice,  3,  4. 

WILL. 

See  Devise. 

WRIT  OF  RIGHT. 
.  A  writ  by  journeys-accounts  issued  after 
the  31  St  of  December,  1834,  is  not  war- 
ranted by  a  writ  pending  on  that  day.  but 
since  abated  by  the  death  of  the  tenant 
Davie$,  dem.;  Lowndes,  (heir  of  Lowndrs  \ 
ten.  7^'^ 

But  the  proceedings  appearing  upon  the 
face  of  the  count  the  court  refused  to  set 
aside  a  grand  cape,  leaving  the  tenant  to 
demur.  Davies,  dem.;  Lotcndes  (heir  of 
Lowndesy)  ten.  7^2 

Quare,  whether  process  by  journeva^ic- 
connts  could  be  taken  out  after  Ihe  dea'^th  of 
a  sole  tenant  //.,-^ 

Other  pleas  cannot  be  pleaded  by  the  tenant 
together  with  the  general  mise.         •     Ibid, 


WRIT  OF.  TRIAL. 
Irregularity.     Hurper  v.  Phillipps. 
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